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MEMORANDA. 


BENJAMIN  CHEW  HOWARD. 

The  Honorable  Benjamin  Chew  Howabd  departed  this  Ufa 
at  his  residence,  220  North  Charles  Street,  Baltimore^  Haroh 
6th,  1872,  in  the  eighty-first  year  of  his  age.  He  was  bom  at 
his  paternal  residence,  Belvidere,  at  the  head  of  Calvert  Street, 
in  the  same  city,  November  5th,  1791,  and  was  the  third  son 
of  Colonel  John  Eager  Howard,  a  well-koown  officer  of  the 
Bevolationary  War,  commander  of  the  Maryland  line,  a  friend 
of  Washington,  and  one  of  his  trusted  lieutenants,  whose  "  cool, 
determined  bravery''  was  the  subject  of  Alexander  Hamilton's 
eulogy;*  and  has  made  his  name  as  inseparable  as  those  of 
Morgan  and  of  Greene  fi-om  the  spleodid  achievement  at  Cow- 
pens.  Colonel  Howard's  reputation,  as  all  residents  of  Baltimore 
know,  is  cherished  in  that  city.  He  was  at  one  time  governor 
of  Maryland  and  built  the  dignified  residence  known  as  Belvi- 
dere,  already  mentioned,  which  was  inherited  by  the  subject  of 
our  notice-— always  the  seat,  whether  in  possession  of  Colonel 
Howard  or  fats  son,  of  gracious  and-  refined  hospitalities.  The 
grounds  attached  to  it,  including  a  park,  embraced  nearly  all 
the  upper  portion  of  the  city.  Colonel  John  Eager  Howard 
was  a  liberal  benefactor  of  Baltimore.  Among  his  donations  to 
the  city  may  be  mentioned  Washington  Monument  Square,  the 
Bichmond  Market,  and  Liberty  Engine  houses.  He  also  gave 
St.  Paul's  Church  parsonage  and  burying-ground,  where  the 
family  vault  of  the  Howards  now  is.  Maternally,  the  subject 
of  our  notice  was  connected  with  Pennsylvania;  his  mother 
having  been  a  daughter  of  the  Honorable  Benjamin  Chew, 
Attorney-General  of  the  Province  of  Pennsylvania  and  the  last 
of  its  chief  justices  under  the  Crown ;  as  also  in  later  life  the 

*  Hsmilton'i  Works,  vol.  ii,  490. 
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veDerable  President  of  the  High  Court  of  Errors  and  Appeals 
after  the  establishment  of  the  State  of  Pennsylvania  under  a  ro- 
pabliean  government.  Mr.  Howard,  the  subject  of  our  notice, 
received  his  collegiate  education  at  Princeton,  where  he  gradu- 
ated in  1809.  In  the  class  before  him  was  James  Moore  Wayne, 
afterwards  a  justice  of  this  court,  between  whom  and  Mr.  How- 
ard an  affectionate  intimacy  long  subsisted.  Having  studied 
law  for  the  usual  term,  Mr.  Howard  was  subsequently  admitted 
to  the  bar.  His  circumstances  not  making  the  practice  of  any 
profession  a  matter  of  necessity  to  him,  and  his  tastes  inclining 
more  to  military  and  political  distinctions,  he  devoted  himself 
to  public  rather  than  to  professional  objects.  In  1814,  when 
Baltimore  was  threatened  by  a  British  army,  young  Howard 
led  a  company  known  as  the  First  Mechanical  Volunteers  to- 
ward North  Point,  to  oppose  the  invaders,  under  General  Ross, 
who  were  landing  there.  This  company,  with  Captain  Lever- 
ings's,  both  from  Colonel  Sterets's  regiment,  and  Asquitth's  and 
a  few  other  riflemen,  all  under  Major  Richard  Heath,  accom- 
panied by  a  small  piece  of  ordnance  and  a  few  artillerymen  and 
riflemen,  were  sent  forward  to  attack  the  British.  A  severe 
conflict  ensued,  in  which  Howard  behaved  with  a  gallantry 
worthy  of  his  descent  and  name.  In  1820  he  was  elected  to 
the  first  branch  of  the  City  Council  of  Baltimore ;  and  in  1824 
sent  to  the  lower  house  of  the  legislature,  and  afterwards  to 
the  Senate.  On  the  21st  of  February,  1827,  at  a  meeting  of  a 
number  of  citizens  to  take  into  consideration  the  best  means 
of  restoring  to  the  city  that  portion  of  the  Western  trade 
which  was  diverted  by  the  introduction  of  steam  navigation 
and  other  causes,  he  was  appointed  one  of  a  committee  whose 
report  *'  for  a  direct  railroad  from  Baltimore  to  some  point  on 
the  Ohio  River*'  was  unanimously  adopted.  Of  the  committee 
whose  report  was  so  instrumental  in  bringing  about  the  great 
and  successful  work  which  it  recommended,  Mr.  Howard  was 
the  last  survivor.  In  1829  he  was  elected  to  Congress,  and 
served  till  1833;  and  again  from  1835  till  1839.  He  was  chair- 
man of  the  Committee  on  Foreign  Relations,  and  author  of  a 
creditable  report  on  the  Northeast  boundary  question.  Leaving 
Congress,  he  was  appointed,  in  1842,  Reporter  of  this  Court; 
where,  on  entering  upon  his  duties,  he  found  upon  the  bench 
Mr.  Justice  Wayne,  his  former  associate  in  collegiate  life  at 
Princeton.  Mr.  Howard  reported  the  decisions  of  the  court 
for  eighteen  years,  but  resigned  upon  accepting,  in  1861,  the 
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nomination  of  the  political  party  with  which  he  was  associated 
for  governor  of  Maryland.  The  last  public  office  which  he  dis- 
charged was  that  of  a  member  in*  what  was  known  as  the  Peace 
Conference,  a  convention  assembled  jdst  before  the  outbreak  of 
the  rebellion.  For  the  ten  years  preceding  his  death,  Mr*  How- 
ard lived  quietly  among  his  friends  and  books,  his  winters  being 
spent  at  his  town  residence  on  North  Charles  Street,  and  his 
summers  at  his  country  retreat,  ^'Roslyn,''  which  handsome 
estate  had  been  in  his  family  for  nearly  two  hundred  years. 
He  died  with  entire  composure;  leaving  in  the  community  with 
which  his  name  and  family  were  so  creditably  identified,  the 
recollection  of  a  well-bred  and  honorable  gentleman,  of  genial 
nature  and  of  social  and  agreeable  dispositions. 


Mr.  Justice  Nxlson  heard  no  cases  in  this  volume, 
been  detained  at  home  by  indisposition. 


GENERAL  RULES, 


PBOHX7L6ATED  MAY  6th,  1872. 


Amshdmkht  to  thx  6th  Bxtlx. 

All  iDOtions  to  diBiniss  appeals  and  writs  of  error,  except  mo- 
tions to  docket  and  dismiss  under  the  ninth  role,  most  be  sab- 
mitted  in  the  first  instance  on  printed  briefs  or  arguments.  If 
the  conrt  desires  fbrtber  argument  on  that  sabject  it  will  be 
ordered  in  connection  with  the  bearing  on  the  merits.  The 
party  moving  to  dismiss  shall  serve  notice  of  the  motion,  with 
a  copy  of  his  brief  or  argument,  on  tbe  coansel  for  plaintiff  in 
error  or  appellant  of  record  in  this  coart,  at  least  three  weeks 
before  the  time  fixed  for  submitting  the  motion,  in  all  cases  except 
where  the  counsel  to  be  notified  resides  west  of  the  Bocky 
Mountains,  in  which  case  the  notice  shall  be  at  least  thirty 
days. 

Aflldavit  of  the  deposit  in  the  mail  of  the  notice  and  brief  to 
the  proper  address  of  the  counsel  to  be  served,  duly  post-paid, 
at  such  time  as  to  reach  him  by  due  course  of  mail,  the  three 
weeks  or  thirty  days  before  the  time  fixed  by  the  notice,  will  be 
regarded  as  primdfaeie  evidence  of  service  on  counsel  who  reside 
without  the  District  of  Columbia.  On  proof  of  such  service,  the 
motion  will  be  considered,  unless  for  satisfactory  reasons  further 
time  be  given  by  the  court  to  either  party. 


Amihdmkkt  to  thx  4l8T  Equity  Bulk. 

If  the  complainant,  in  his  bill,  shall  waive  an  answer  under 
oath,  or  shall  only  require  an  answer  under  oath  with  regard  to 
certain  specified  interrogatories,  the  answer  of  the  defendant, 
though  under  oath,  except'such  part  thereof  as  shall  be  directly 
responsive  to  such  interrogatories,  shall  not  be  evidence  in  his 
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favor,  nnlc89  the  caase  be  set  down  for  Iiearing  on  bill  and  an- 
Bwor  only;  but  maj  neverthelefts  bo  used  a»  an  aiBduvit,  with 
the  8nme  effect  as  heretofore,  on  a  motion  to  ^rant  or  di^^olvo 
an  injunction,  or  on  any  other  incidental  motion  in  the  cause; 
but  this  shall  not  prevent  a  defondunt  from  beeomiug  a  witness 
in  his  own  behalf  under  Section  3  of  the  act  of  Congress  of  July 
2d,  1864. 


SUFFLBMENTART  BUI.B8  OF  PRACTICE  IN  ADMIRALTT,  Uuder  the 

act  of  March  3d,  1851,  entitled  *'  An  act  to  limit  the  liabiUty  of 
■hip-owners,  and  for  other  pnrpoees.^'* 

54.  When  any  ship  or  vessel  shall  be  libelled,  or  the  owner  or 
owners  thereof  shall  be  sued,  for  any  embeszlcment,  loss,  or  de- 
stmction  by  the  master,  officers,  mariners,  passengers,  or  any 
other  person  or  persons,  of  any  property,  goods,  or  merchandise, 
shipped  or  pot  on  board  of  such  ship  or  vessel,  or  for  any  loss, 
damage,  or  injury  by  collision,  or  for  any  act,  matter,  or  thing, 
loss,  damage,  or  forfeiture  done,  occasioned,  or  incurred  without 
the  privity  or  knowledge  of  such  owner  or  owners,  and  he  or 
they  shall  desire  to  claim  the  benefit  of  limitation  of  liability 
provided  for  in  the  third  and  fourth  sections  of  the  said  act 
above  recited,  the  said  owner  or  owners  shall  and  may  file  a 
libel  or  petition  in  the  proper  District  Court  of  the  United 
States,  as  faereinafler  specified,  setting  forth  the  facts  and  cir- 
cumstances on  which  such  limitation  of  liability  is  claimed,  and 
praying  proper  relief  in  that  behalf;  and  thereupon  said  court, 
having  caused  due  appraisement  to  be  had  of  the  amount  or 
value  of  the  interest  of  said  owner  or  owners,  i*espective]y,  in 
such  ship  or  vessel,  and  her  freight  for  the  voyage,  shall  make 
an  order  for  the  payment  of  the  same  into  court,  or  for  the 
giving  of  a  stipulation  with  sureties  for  i>ayment  thereof  into 
court  whenever  the  same  shall  be  ordered;  or,  if  the  said  owner 
or  owners  shall  bo  elect,  the  said  court  shall,  without  such  ap* 
praisement,  make  an  order  for  the  transfer  by  him  or  them  of 
his  or  their  interest  in  such  vessel  and  freight,  to  a  trustee  to 
be  appointed  by  the  court  under  the  fourth  section  of  said  act; 
and  upon  compliance  with  such  order,  the  said  court  shall  issue 
a  monition  against  all  persons  claiming  damages  for  any  such 

•  See  infra,  p.  125. 


•  •• 
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embezzlement,  los9,  dcAtrueiiou,  damage,  or  injary,  citing  them 
to  appear  before  the  aaid  court  and  make  duo  proof  of  their 
respective  claimn  at  or  before  a  certain  time  to  be  named  in  said 
writ,  not  Icea  than  three  months  iVom  tbo  iMsuing  of  the  same; 
and  public  notice  of  such  monition  shall  be  given  as  in  other 
cases,  and  such  further  notice  served  through  the  post-oflSee,  or 
otherwise,  as  the  court,  in  its  discretion,  may  direct;  and  the 
said  court  shall,  also,  on  the  application  of  the  said  owner  or 
owners,  make  an  order  to  restrain  the  further  prosecution  of  all 
and  any  suit  or  suits  against  said  owner  or  owners  in  respect 
of  any  such  claim  or  claims. 

55.  Proof  of  all  claims  which  shall  be  presented  in  pursuance 
of  said  monition,  shall  be  made  before  a  commissioner  to  bo  des- 
ignated by  the  court,  subject  to  the  right  of  any  person  inter- 
ested, to  question  or  controvert  the  same;  and,  upon  the  com- 
pletion of  said  proofs,  the  commissioner  shall  make  report  of 
the  claims  so  proven,  and  upon  confirmation  of  said  report,  alter 
hearing  any  exceptions  thereto,  the  moneys  paid  or  secured  to 
be  paid  into  court  as  aforesaid,  or  the  proceeds  of  said  ship  or 
vessel  and  freight  (after  payment  of  costs  and  expenses),  shall 
be  divided  pro  rata  amongst  the  several  claimants  in  proportion 
to  the  amount  of  their  respective  claims,  duly  proved  and  con- 
firmed as  aforesaid,  saving,  however,  to  all  parties  any  priority 
to  which  they  may  be  legally  entitled. 

56.  In  the  proceedings  aforesaid,  the  said  owner  or  owners 
shall  bo  at  liberty  to  contest  his  or  their  liability,  or  the  liability 
of  said  ship  or  vessel  for  said  embezzlement,  loss,  destruction, 
damage,  or  injury  (independently  of  the  limitation  of  liability 
claimed  under  said  act),  provided  that  in  his  or  their  libel  or 
petition,  he  or  they  shall  state  the  facts  and  circumstances  by 
reason  of  which  exemption  from  liability  is  claimed;  and  any 
person  or  persons  claiming  damages  as  aforesaid,  and  who  shall 
have  presented  his  or  their  claim  to  the  commissioner  under 
oath,  shall  and  may  answer  such  libel  or  petition,  and  contest 
the  right  of  the  owner  or  owners  of  said  ship  or  vessel,  either 
to  an  exemption  from  liability,  or  to  a  limitation  of  liability 
under  the  said  act  of  Congress,  or  both. 

57.  The  said  libel  or  petition  shall  be  filed  and  the  said  pro- 
ceedings had  in  any  District  Court  of  the  United  States  in  which 
said  ship  or  vessel  may  be  libelled  to  answer  for  any  such  em- 
bezzlement, loss,  destruction,  damage,  or  injury;  or,  if  the  said 
ship  or  vessel  be  not  libelled,  then  in  the  District  Court  for  any 
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district  in  wliieh  the  tuiid  owner  or  ownorn  niuv  bo  hiunI  in  that 
behalf.  If  the  nhip  have  ulreudy  btvn  lilielhHl  ami  koIiI.  the  \%vo- 
ceeds  shall  represent  the  same  tor  tbe  piir|K>KvH  «if  the^e  rulen. 

AllS]n>MK]fT  TO  TBX  6tB  RuLB  IK  Aduiraltt. 

Ordered^  That  this  rule  be  amended  so  as  to  read  as  follows, 
viz.: 

Bondti  or  •tipalstion«  in  acJmimlty  tuitt,  niiy  bo  i^ivon  and  l«k«>ii  in  open 
eourt,  or  at  chambers,  or  befure  any  cotnmiMioner  of  tbe  court  wht>  it  au- 
thorised  by  the  coart  to  take  affidavits  of  bail  and  dcpo!«itions  in  cases  pond- 
ing before  tbe  court,  or  any  commissioner  of  the  Unit«Ml  States  auiborised 
by  law  to  take  bail  and  affidavits  in  civil  cases. 

Amsvdmxvt  to  tbb  12rB  Rvlx  iv  Admiraltt. 

Orderedy  That  this  rule  be  amended  so  as  to  read  as  follows : 

In  all  suits  by  material-men  for  supplies  or  repairs,  or  other  necessaries, 
tbe  libellant  may  proceed  against  the  ship  und  freight  in  rant  or  against  tbe 
master  or  owner  alone  in  perMomam, 

Ambbdmsitt  to  thb  45Tn  Bulb  in  Admibaltt. 

Ordered,  That  this  rule  be  amended  so  as  to  read  as  follows, 
viz.: 

All  appeals  f^om  tbe  District  to  tbe  Circuit  Court  must  be  made  while 
the  court  is  sitting,  or  within  such  other  period  as  shall  be  de»igniiU*d  by  the 
District  Court  by  its  general  rules,  or  by  an  order  specially  made  in  tbe  par- 
ticular suit,  or  in  case  no  such  rule  or  order  be  made*  then  within  tbirty 
days  from  the  rendering  of  the  decree. 
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DECISIONS 


SUPREME  COURT  OF  THE  UNITED  STATES, 

DECEMBER  TEBM,  1871. 


Brbbll  v.  Mathkwb. 

1.  A  pklDtiff  ia  enor  eaanot  tak«  adTaatag*  of  azoeptkmt  ia  hit  owa  ikTor 
evoa  if  •rraaooQt ;  a  malttr  oftea  decided  before. 

3.  Uader  the  act  of  llereh  8d,  1866,  anthorisiag  the  trial  of  ftcts  by  Cfrooit 
Coarti,  the  coort  mutt  itself  ftnd  the  frets  ia  order  to  aathorize  a  writ 
of  error  to  its  Jadgmeat  A  statemeat  of  facts  sigaed  by  ooaasel  aad 
filed  after  the  Jadgmeat  is  iasuflUsieBt. 

t.  Where  ia  a  case  tried  oader  the  aboTe-mentioaed  act  the  reeord,  owiag 
to  tho  manner  in  which  things  haye  been  done  below,  presents  a  case  as 
of  a  Jadgmeat  readered  oa  a  geaeral  verdict  in  fisvor  of  the  defendant 
in  error,  and  does  not  present  any  question  arising  on  the  pleadings, 
nor  any  mling  against  the  plaintiiT  in  error,  the  Judgment  will  be 
aflrmed* 


Erbor  to  the  Ctretiit  CoQit  for  the  Bistriet  of 
the  case  being  this : 

The  act  of  CoDgreas  of  March  8d,  1865,*  authorizing  the 
Circait  Courts  of  the  United  States,  on  written  stipnlation 
of  the  parties  or  their  attorneys  filed,  to  try  issnes  of  fact  in 
civil  cases  withont  the  intervention  of  a  jury,  enacts  that— 

**  §  4.  The  findings  of  the  court  upon  the  facts  •  •  .  shall  have 
the  same  effect  as  the  verdict  of  a  jary." 

With  this  statute  in  force,  Betheil  sued  Mathews  in  the 
court  below  on  certain  promissory  notes.    A  written  stipu- 

•  IS  Stat  at  Large,  60L 

« 

VOL.  Jon.  1  (  2  ) 


S  Brbbll  v.  Mathews.  [Snp.  Ct. 


Opinion  of  the  court. 


lation  BigDed  by  the  parties  was  filed,  waiving  u  jury  and 
submitting  tbo  cause  for  trial  by  the  ctiurt.  It  was  m>  triod, 
accordingly.  Six  bills  of  exception,  all  by  the  defendant, 
were  taken  to  testimony  offered  by  the  plaintiff,  and  all 
overruled.  On  the  2d  of  May,  1870,  for  reasons  i>rally  as- 
signed, the  court,  not  having  made  any  findings  offact^  ordered 
**  that  judgment  be  entered  in  favor  of  tlio  defendant,"  and 
it  was  so  signed  accordingly  four  days  afterwards.  On  the 
10th  of  June,  thirty-nine  days  after  the  judgment  was  reu- 
dered,  the  counsel  filed  a  **  statement  of  facts  proved  in  the 
case,"  which  statement  was  signed  by  ihtm.  The  present 
writ  of  error  was  taken  to  review  the  judgment  given  in  the 
case ;  the  record  disclosing  the  proceedings  ae  above  men- 
tioned. 


Messrs.  MUes  7by2or  and  (X  N.  Marsej  far  the  plaintiff  m 
errar^  submitted  the  case  on  merits. 

Mr.  T.  J.  Durante  contra : 

The  tacts  or  case  should  have  been  found  by  the  court. 
The  statute  is  imperative.  A  case  agreed  on  by  counRel  after 
the  judgment  cannot  possibly  be  intended  as  found  by  the 
court.  At  any  rate  the  finding  should  precede  the  judg- 
ment. 

There  is,  then,  only  a  general  finding  in  favor  of  the  de- 
fendant, which  must  have  the  same  effect  as  a  similar  finding 
of  a  jury.  The  case  is  thus  presented  to  this  court,  as  if  on 
a  writ  of  error  to  a  judgment  of  the  court  rendered  on  a 
general  verdict  in  favor  of  the  defendant  in  error,  and  where 
there  is  no  question  arising  on  the  pleadings,  and  where 
there  was  no  ruling  on  the  trial  of  the  cause  against  the 
plaintiff  in  error.  In  such  a  case  the  judgment  of  the  lower 
coui*t  must  be  aflSrmed  as  of  course. 

.    The  CHEEP  JUSTICE : 

It  has  been  often  decided  that  a  plaintiff  in  error  cannot 
take  advantage  of  rulings  upon  exceptions  in  his  own  favor, 
even  if  erroneons.    Nor  can  a  statement  of  facts  signed  by 
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Suifment  of  the  o«m. 

connsel  be  noticed  upon  error.*  In  this  caae,  then,  not  only 
waa  the  statement  so  signed,  bnt  it  does  not  appear  to  have 
been  made  and  filed  outil  after  the  judgment. 

There  is,  therefore,  no  error  in  the  record,  or  none  of 
which  we  can  take  notice.  The  judgment  of  the  Circuit 
Court  for  the  District  of  Louisiana  must  be 

AnriBJisD. 


KOEWIOH  TmAVSPOBTATIOir  COMPANT  V.  FlIHT. 

In  a  rait  bj  s  pawengcr  against  a  tteamboat  eompany  for  injnriet  done  to 
him  on  the  deck  of  a  tteamboat  by  the  discharge  of  a  gan  by  tome 
disorderly  toldiert,  whom  the  transportation  company  bad  taken  on 
board  and  wIm  had  overpowered  their  tentinelt,  eridence  wat  held  to 
have  been  properly  receiTed  at  part  of  the  res  festm  that  during  the  dit- 
tnrbance  a  person,  who  appeared  to  be  a  tergeant,  came  into  the  cabin 
to  a  person  who  appeared  to  be  hit  tnperior  ottoer,  and  told  him,  flrtt 
In  a  lett  excited  manner,  that  there  was  a  dittarbance  on  deck  which  he 
ooald  not  tttpprett,  and  in  which  he  feared  that  tome  one  would  be 
bnrt ;  and  on  bdng  told  to  *'  go  back  and  mind  his  orders "  retired, 
and  came  again,  after  tome  time,  hurriedly,  and  very  soon  after  the 
discharge  of  a  gun  had  been  heard,  exclaiming  to  the  officer,  '*  For  Gk>d 
sake,  come  up ;  a  man  has  been  shot  1"  The  statements  of  the  sergeant 
being  not  offered  for  the  purpose  of  proving  the  fects  stated  by  him, 
bnt  the  wliole  Incident  (including  those  statements)  being  adduced  for 
the  purpose  of  showing  the  manner  in  which  the  officers  attended  to 
their  duty  whilst  the  ditturbanoe  was  going  on ;  the  fact  that  notice  d 
its  progress  was  communicated,  the  time  that  it  oontinned,  and  the  de- 
gree of  alarm  it  was  calculated  to  excite  In  such  a  person  as  the  ser» 
geaat  appeared  to  be. 

Ekeok  to  the  Circuit  Court  for  the  District  of  Connecticut 

Flint  brought  an  action  on  the  case  in  the  court  below 
against  the  Norwich  and  New  York  Transportation  Com- 
pany, to  recover  damages  for  an  injury  received  by  him  in 
June,  1864,  while  a  passenger  on  their  steamboat,  running 
from  New  London  to  New  York.    The  plaintifl^  with  otheV 

*  Generes  e.  Bonnemer,  7  Wallacei  6S4;  Arendaiio  «•  <3ay,  8  Id.  376; 
Kearney  «.  Osse,  12  Id.  276. 
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passengers  from  Boston,  went  on  board  of  the  boat  »t  New 
London  aboat  eleven  o'clock  in  the  evening,  A  detnchmeut 
of  United  States  soldiers— sixty,  perhaps,  in  nnmber — were 
on  board,  and  were  behaving  in  a  disorderly  and  riotous 
manner,  having  overpowered  their  sentinels  and  rnfthed  to 
the  after-deck  set  apart  for  passengers.  A  portion  of  the 
detachment,  which  had  been  assigned  as  a  guard  over  the 
rest,  were  armed,  and  in  the  melee  a  musket  was  thrown 
upon  the  deck  and  discharged,  and  the  ball  entered  the 
plaintiff's  foot,  injuring  him  severely.  His  action  was  based 
on  a  charge  of  negligence  on  the  part  of  the  defendants  in 
not  providing  against  and  quelling  the  disturbance.  At  the 
trial  of  the  cause,  after  considerable  evidence  had  been  ad- 
duced tending  to  show  the  transactions  which  occurred  on 
the  boat  at  the  time  of  the  injury,  the  plaintiff  offered  in 
evidence  the  testimony  of  certain  passengers,  who  testified 
that  after  they  had  gone  down  to  the  dining  saloon,  and 
were  at  the  table,  a  man  in  military  nniform,  whom  they 
supposed  from  the  stripes  on  his  arm  to  be  a  sergeant,  came 
into  the  saloon  and  saluted  an  officer  in  uniform,  whom  they 
supposed  to  be  a  lieutenant,  and  who  was  sitting  at  the  table 
with  another  officer,  whom,  from  his  uniform,  they  supposed 
to  belong  to  the  navy,  and  said  to  him,  '*  There  is  a  row  on 
deck,  and  I  cannot  suppress  it;"  that  the  officer  addressed 
replied,  '*  Mind  your  orders;"  that  the  sergeant  said,  '^  I  am 
afraid  some  one  will  be  hurt;"  that  the  officer  replied, "  You 
have  your  ordei*8 — ^mind  your  orders;"  that  the  sergeant 
then  retired,  and,  after  a  few  minutes,  came  down  again  into 
the  saloon  hurriedly,  very  soon  after  the  report  of  a  gun  had 
been  heard,  and  said  to  the  officer,  ^*  For  God's  sake,  come 
up;  a  man  has  been  shot!"  This  testimony  was  offci-ed  for 
the  purpose  of  proving  the  condition  of  affairs  on  the  deck, 
the  extent  and  character  of  the  disturbance,  the  condition 
and  situation  of  the  officers  and  soldiers  on  board,  and  the 
manner  in  which  they  discharged  their  duty  prior  to  and  at 
the  time  when  the  plaintiff*  received  his  injury,  the  time  the 
disturbance  continued,  and  the  failure  of  the  officers  of  the 
soldiera  to  repress  the  disorder,  it  being  admitted  that  no 
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Argument  agtinBt  the  admiision. 

Other  persona  on  board  were  directly  charged  with  the  care 
of  preserving  order  among  them. 

The  defendant  objected  to  the  testimony  thus  offered,  bat 
the  court  received  it.  As  appeared  from  its  opinion,  which 
hud  been  printed  for  the  use  of  this  court,  the  court  below 
regarded  the  evidence  admissible :  '^  as  indicating,  first,  the 
relation  of  the  sergeant  to  his  ofiicer — not  as  a  mere  declara- 
tion, but  as  an  act  of  subordination ;  second,  as  showing  the 
alarm  and  fright  of  the  sergeant  and  a  state  of  mind  indi- 
cating need  of  assistance;  and,  finally,  because  the  whole 
transaction  was  a  part  of  the  res  geske^  in  such  sense  that  the 
jury  might  properly  be  permitted  to  hear  it."  The  connec- 
tion of  the  whole  testimony  with  the  circumstances  of  the 
case,  gave  it,  in  the  opinion  of  that  court,  <*  credit  and  sig- 
nificance, not  as  the  isolated  act  or  statement  of  the  sergeant, 
but  as  a  narrative  of  occurrences  in  their  connection  with 
the  principal  events,  receiving  significance  and  inviting  be- 
lief." 

The  jury  having  found  $10,000  for  the  plaintiff,  and  judg- 
ment being  given  accordingly,  the  transportation  company 
brought  the  case  here;  the  admission  of  the  evidence  being 
the  only  error  relied  on. 

Jfr.  J.  Halsey^for  the plaintfff  in  error: 

The  evidence  was  inadmissible  for  the  purpose  of  proving 
the  state  of  affairs  on  deck  prior  to  and  at  the  time  the  plain- 
tiff received  his  injury;  because, 

1.  As  evidence  of  the  truth  of  the  words  spoken,  it  was 
mere  hearsay. 

2.  It  was  not  spoken  in  the  presence  and  hearing  of  any 
officer  of  the  boat    It  was  res  inter  alias  acta. 

8.  It  was  not  addressed  to  any  agent  or  officer  of  the  de- 
fendants. 

4.  It  was  no  part  of  the  res  gestce. 

6.  The  declarations  were  not  admissible  as  part  of  the 
transaction.  What  is  the  transaction  but  a  description  of 
the  person  who  said  the  words,  and  the  person  to  whom 
they  were  addressed  ?    The  transaction  in  and  of  itself  was 
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nothing.  Declarations  of  this  sort  having  been  nllowetl  to 
go  to  the  jarjy  and  connsel  to  comment  nfion  them  a^  evi* 
dence  of  the  condition  of  affairs  on  deck,  the  jury  regarded 
it  in  the  same  way  that  it  would  have  done  the  sworn  evi* 
deuce  of  an  eye-witness ;  which  certainly  it  was  not. 

JIf r.  B.  S.  Dofuif  contra. 

Mr.  Justice  BRADLEY  delivered  the  opinion  of  the  court. 

It  is  hardly  necessary  tor  us  to  enter  into  a  lengthy  dis- 
cussion on  the  admissibility  of  the  testimony  in  question. 
The  opinion  of  the  Circuit  Court,  which  has  been  laid  be- 
fore nSy  is  sufficiently  full  on  the  subject,  and  need  not  be 
repeated.  We  have  no  hesitation  in  regarding  the  incident 
testified  to  as  part  of  the  res  gesim^  and  as  entirely  competent 
for  the  purposes  for  which  it  was  offered.  The  statements 
of  the  sergea/kt  were  not  offered  in  evidence  for  the  pnr|H>se 
of  proving  the  facts  stated  by  him,  but  the  whole  incident 
(including  those  statements)  was  adduced  in  evidence  for 
the  purpose  of  showing  the  manner  in  which  the  officers 
attended  to  their  duty  whilst  the  disturbance  was  going  on, 
the  &ct  that  notice  of  its  progress  was  conimnnicated,  the 
time  that  it  continued,  and  the  degree  of  alarm  it  was  calcu- 
lated to  excite  in  such  a  person  as  the  sergeant  appeared  to 
be.  These  were  substantially  the  purposes  for  which  the 
evidence  was  professedly  offered,  and  for  these  purposes,  as 
part  of  the  resguUBj  it  was  dearly  competent 

JUDOMBIIT  AFFIRMBD* 


Ykagbr  9.  Farwell. 

1.  A.y  residing  in  8t.  Louit,  and  irenting  tbrough  B.,  of  tbo  Muna  place,  for 
a  loan  of  money  from  C,  in  Boston,  got  a  promise  from  C.  of  tbo  money 
wanted,  A.'s  own  note  and  a  mortgage  by  him  on  real  estate  near  8i. 
Louis  being  contemplated  and  agreed  on  as  the  security  to  be  giTen. 
C.  relied  wholly  on  B.  to  look  after  the  sufBciency  of  tbo  security  (which 
he  desired  "first  and  foremost"  should  bo  ample)  and  after  the  prepara- 
tion of  the  note  and  mortgage,  all  of  which  B.  assumed  to  do.    UtiTing 
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h«d  both  noto  and  mortgage  executed  bj  A  ,  B.  sent  them  t«)  0.  with  a 
Blight  departure  in  the  noto  from  the  jagreement,  and,  in  addition,  a 
■light  informality  in  the  mortgage.  No  moiiey  being  yet  advanced  by 
C.  ho  returned  both  papers  to  B.  in  order  to  have  the  informality  in  the 
mortgage  corrected,  and,  at  the  same  time,  requested  B.  to  indorse  the 
note,  saying:  •<  This  will  do  you  no  harm,  and  will  be  an  accommoda- 
tion to  me."  B.  did  indorse  the  note.  The  mortgaged  property  having 
proved  insuffldent  to  pay  the  debt,  B.,  on  suit  brought  by  C,  was  held 
liable  as  indorser. 

2.  On  the  last  day  of  grace,  B.,  in  St  Loais,  wrote  to  C,  in  Boston  (which 
letter,  of  course,  0.  did  not  got  until  some  days  after  the  said  last  day 
of  grace),  saying  that  A.  could  not  take  up  tho  note,  expressing  regret 
therefor,  and  adding  that  he,  B.,  held  himself  "  responsible  for  tho  pay- 
ment of  the  note,"  and  should  see  that  "  it  was  done  at  an  early  day." 
Heldt  that  he  was  liable  as  indorser,  although  no  demand  of  payment 
bad  bc*en  made  of  A.,  or  notice  given  to  him,  B.,  and  though,  thus  in 
point  of  fact,  B.  (except  in  so  far  as  it  may  have  been  prevented  by  his 
letter)  had  been,  as  indorser,  discharged. 

$•  When  an  indorser  of  a  matured  note,  not  knowing  whether  demand  has 
or  has  not  been  made  of  the  maker,  writes  to  the  holder,  stating  that 
the  maker  is  unable  to  pay,  expressing  regret  that  this  is  so,  and  prom- 
ising, himself,  to  pay  the  note,  such  indorser  will  beheld  to  have  waived 
proof  of  demand  and  notice,  and  will  be  held  liable  as  indorser,  although 
quite  without  reference  to  his  letter,  and  before  any  receipt  of  it,  no 
demand  of  payment  was  made  or  notice  of  dishonor  giyen. 

Erbor  to  the  Circuit  Court  for  the  District  of  Missoari, 
the  case  being  thus: 

Yeager  &  Co.,  ehippers  of  flour,  in  St.  Louis,  and  inti- 
mately associated  with  one  Eerckhofl,  a  niiNer  of  that  place, 
who  wa^then  building  a  mill,  and  needing  $15,000  to  com- 
plete it,  wrote  to  Farwell  &  Co.,  flour  commission  mercliants 
and  capitalists,  of  Boston,  intimate  correspondents  of  their 
own,  telling  them  what  Kerckhoff  was  doing;  that  he  wanted 
$15,000;  that  he  would  give  security  by  trust  deed  on  a  valu- 
able farm  near  St.  Louis ;  that  the  security  was  good,  and 
urging  them  to  lend  him  the  amount,  ^^  for,  say  one  or  two 
years,  or  even  one  year,  after  which,"  says  the  letter,  "we 
would  make  the  advances  ourselves.''  As  an  inducement 
for  "coming  to  a  favorable  conclusion  on  their  proposition," 
they  request  Farwell  &  Co.  to  bear  in  mind  that  they,  Far- 
well  &  Co.,  will  get,  as  flour  commission  merchants  in  Bos- 
ton, a  large  share  of  the  business  of  the  new  mill. 
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Farwell  ft  Co.  did  uot  (so  far  a<«  their  real  wisbt***  were 
ezpreesed  iu  their  letters)  Beem  much  disposed  to  lend  the 
moDej;  at  least  they  wanted  18  per  cent.  ii»tereRt.  How- 
ever,  on  some  remonstrance  at  such  a  rate  from  Ycigcr  ft 
Co.,  who  proposed  10  per  cent.,  they  couclade  *Mo  conu*  as 
near  the  wishes  of  Yeager  ft  Co.  as  tbej  can,''  and  to  lend 
the  money  at  12  per  cent,  provided,  ''first  and  foremost,*' 
they  can  feel  that  the  fai*m  is  gocd  and  ample  security  be- 
yond a  question,  for  which  certainty  they  say  that  they  rely 
on  Yeager  ft  Co.  "The  rate  of  interest,''  they  add,  "in 
itself  is  no  object,  for  we  can  use  our  money  to  better  ad- 
vantage iu  Boston;  but,  desiring  very  much/'  they  con- 
tinue, "  to  accommodate  you,  and  for  the  further  consider- 
ation of  getting  a  large  share  of  the  business  of  the  new 
mill,  we  are  willing  to  lend  you  the  money  on  the  above 
terms,  but  shall  be  very  glad  if  you  can  obtain  it  more 
cheaply." 

Yeager  ft  Co.  now  directed  a  note  for  the  $15,000  and  a 
trust  deed  of  the  farm  to  be  prepared,  and  both  were  exe- 
cuted and  the  deed  put  on  record.  For  some  reason  llic  rate 
of  interest  on  both  was  put  at  10  per  cent,  instead  of  12,  the 
rate  agreed  on.  There  were  also  certain  clerical  errors  in 
the  deed  of  trust,  showing  some  carelessness  in  the  prepara- 
tion of  it.  Farwell  ft  Co.,  on  receiving  the  papers,  and  not 
having  themselves  as  yet  advanced  any  part  of  the  money 
(though  Yeager  ft  Co.  had  advanced  about  $4000  to  Eerck- 
hoff  as  on  account  of  the  $15,000),  noted  the  departure  from 
the  rate  of  interest  proposed,  as  also  the  clerical  errors  in 
the  deed.  They  accordingly  returned  both  papers  to  Yeager 
ft  Co.,  saying,  in  regard  to  the  interest,  that  unless  a  new 
note  should  be  made,  the  drafts  on  them  by  Eerckhoff  must 
be  for  2  per  cent  less,  and  requesting,  unconditionally,  that 
one  of  the  clerical  errors,  deemed  by  them  more  important, 
in  the  deed,  should  be  rectified,  remarking  that  they  think 
it  better  to  have  it  put  right  "in  the  beginning."  In  the 
letter  inclosing  the  papers  they  aild : 

"And,  too,  wo  will  thank  yoar  Mr.  Yeager  to  indorse  the 
notes  in  the  name  of  your  firm,  or  his  individual  name,  as  may 
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be  preferred.    This  will  do  him  no  harm,  and  will  be  an  accom- 
modation to  Q8." 

Yeager  did  accordingly  indorse  the  note  with  hiB  firm's 
name,  and  the  clerical  error  in  the  deed  and  in  the  record 
of  it  was  corrected.  After  this,  the  balance  of  the  $15,000 
was  advanced  by  Farwell  k  Co.  to  Eerckhoff  as  drawn  for 
by  him. 

The  note,  which  by  its  terms  was  payable  at  one  of  the 
banks  in  Boston,  fell  due  October  15th  to  18th,  1867,  but 
it  was  not  paid,  neither  Wds  demand  of  payment  madey  or  any 
notice  of  dishonor  given  to  the  indorserSy  Teager  ^  Co. 

On  the  18th  of  October,  1867,  the  last  day  of  grace,  Yeager 
&  Co.,  not  knowing,  of  course,  what  had  or  had  not  been, 
or  would  or  would  not  be  then  done  in  or  about  the  note  in 
Boston,  wrote  this  letter  from  St  Louis  to  Farwell  &  Co. : 

8t.  Loun,  October  ISth,  1867. 

GXNTLSMIN : 

Mr.  Eerckhoff  fully  expected  to  be  able  to  place  funds  in  our 

hands  in  time  for  us  to  have  them  with  you  to-day  to  meet  bis 

note  of  S15,000,  but  owing  to  the  stringency  of  the  money  mar* 

ket,  ho  has  been  unable  thus  far  to  complete  arrangements  to 

raise  the  money  so  as  to  have  it  in  your  bands  to-day ;  but  in  a 

week  or  ton  days  it  will  bo  forthcoming,  and  he  assures  us  it 

will  bo  done  without  fail,  and  feels  very  sorry  that  circumstances 

wero  such  as  to  prevent  his  meeting  the  note  at  maturity.    We 

also  feel  very  much  annoyed  about  it,  but  we  hold  ourselves  re- 

sponsible  for  the  payment  of  this  note,  and  sfudl  see  that  it  is  done 

at  an  early  day.    Thanking  you  for  your  many  acts  of  kindness 

tons,  we  are 

Yours,  very  truly, 

Yeager  &  Co. 

Of  course  this  letter  did  not  reach  Boston  until  some  days 
after  the  last  day  of  grace. 

The  note  not  being  paid,  the  farm  was  sold  under  the 
trnst  deed,  hot  did  not  bring  enongh  to  pay  the  sum  due 
on  the  note.  Thereupon  Farwell  &  Co.  sued  Yeager  &  Co., 
in  assumpsit,  as  indorsers  of  the  note.    The  defences  were : 

1.  That  the  indorsement  was  made  at  the  instance  and 
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Bpecial  request  of  the  plaiiitiffd,  after  the  tu>te  hail  |iaii»ceil 
into  their  poweasioD^  solely  as  an  uccomni<Mlatiuii  to  thotii^ 
and  without  any  value  or  cousidemtion  whntcver. 

2.  That  if  this  was  not  so,  and  if  Teagcr  &  Co.  luul  over 
been  liable  as  indorsers,  they  had  been  tliscliargoJ  by  want 
of  demand  on  the  maker,  and  notice  of  non-payment  to  them. 

The  plaintiflb  disclaimed  all  demand  on  the  defendants  as 
guarantors. 

The  court  charged  ^^that  if  Yeagcr  &  Co.  placed  their 
names  on  the  back  of  the  note  before  the  negotiations  for 
the  loan  by  the  plaintiffs  was  closed,  or  before  the  plaintiiFs 
advanced  any  money  on  the  said  loan,  they  were  liable  as 
indorsers." 

Verdict  and  judgment  accordingly,  and  writ  of  error  here. 

Messrs.  (?.  P.  Strong ^  Slajfbackj  and  HaeussUry  for  the  plain" 
tiffs  m  error: 

The  suit  is  against  Yeager  &  Co.,  as  indorsers  simply. 
No  claim  is  made  on  them  as  guarantors.    Now, 

Ist.  The  indorsement  was  made  after  the  execution  of  the 
papers,  and  after  the  record  of  the  trust  deed,  b}'  which  the 
lien  on  the  farm  attached.  It  was  purely  at  the  instance  of 
Farwell  &  Co.  as  ''an  accommodation"  to  them,  and  on  their 
assurance  that  it  should  do  ''  no  harm ''  to  Yeager.  On  such 
an  indorsement  the  original  indorsere  cannot  recover.* 

2d.  If  this  is  not  so,  still  the  whole  case  of  the  other  side 
rests  on  Yeager  A  Co-'s  letter  of  the  18th  October,  1867. 
But,  when  this  letter  reached  Boston  and  was  accepted, 
Yeager  &  Co.  had  been  dif^charged  from  all  litibility  for 
several  days.  The  idea  of  the  court  helow  was,  of  course, 
that  the  letter  was  a  waiver  of  demand  of  payment,  and 
notice  of  non-payment.  But  there  is  not  a  word  in  the 
letter  about  either.  To  give  such  a  letter  value,  for  the 
purpose  for  which  it  is  used,  the  other  side  should  show 
that,  in  consequence  of  it,  the  holder  of  the  note  had  omitted 

*  Mooro  V.  Haddock,  88  MiBsouri,  675;  Dowo  v.  Schutt,  2  Di'iiio,  024; 
Corli(»  V.  Ilowe,  11  Qray»  127;  Sladov.  Hood,  18  Id.  99;  ParUh  v.  SUine, 
14  Vickering,  201 ;  Schoonmaker  v.  Bowa,  17  Johnson,  804. 
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to  make  demand  and  to  give  notice  (whicli  assumes  that  the 
letter  bad  been  written  before  the  time  for  demand);  or  show 
(if  the  letter  was  written  after  the  demand)  that  it  was  writ- 
ten with  full  notice  of  the  fact  that  no  demand  was  made. 
Neither  can  be  here  pretended.  The  letter  is  used  as  a  mere 
godsend  in  the  case,  and  to  reimpose,  without  considera- 
tion^a  liability  confessedly  once  clear  gone.  That  it  cannot 
do.» 

Mr.  T.  T.  Qantt,  contra. 

Mr.  Justice  DAVIS  delivered  the  opinion  of  the  court 

This  case  resolves  itself  into  two  points: 

First.  Were  Yeager  ft  Co.  indorsers  of  the  note  in  contro- 
versy. 

Secondly.  If  so,  were  Farwell  ft  Co.  relieved  from  the 
necessity  of  proving  on  the  trial  that  they  demanded  pay* 
ment  of  the  maker,  and  gave  notice  to  the  indorsers  of  the 
dishonor  of  the  note. 

It  is  very  clear  that  Yeager  ft  Co.  were  liable  as  indorsers, 
if  they  placed  their  names  on  the  back  of  the  note  in  ques- 
tion before  Farwell  ft  Co.  closed  the  negotiations  for  the 
loan  to  Eerckhoff,  or  made  any  advances  on  it  to  him.  And 
the  condition  of  the  parties  is  not  altered  by  the  fact  that 
Yeager  ft  Ca,  without  consideration,  indorsed  the  note  at 
the  request  of  Farwell  ft  Co.  after  negotiations  concerning 
the  loan  had  been  some  time  in  progress,  and  when  they 
had  a  right  to  suppose  Farwell  ft  Co.  were  satisfied  with  the 
landed  security  which  Eerckhoff  ofiered.  It  may  be  true 
that  Farwell  ft  Co.  originally  intended  to  let  the  money  go 
on  the  security  of  the  trust  deed,  but  they  were  not  legally 
bound  to  do  so,  and  could  alter  their  minds  on  the  subject, 
and  forbear  to  loan  the  money  unless  Yeager  ft  Co.  (who 
were  the  middlemen  in  the  negotiation)  should  also  indorse 
the  note.    If  they  chose  to  do  this  before  the  transaction 

*  Freeman  «.  Boynton,  7  MsisachuMttt,  488;  Garland  «.  Salem  Bank,  S 
U.  408 ;  Low  «.  Howard,  11  Outhing  268  Kelley  «.  Brown,  6  Gray,  108; 
Cayuga  Bank  «.  Bill,  6  Hill,  404. 
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was  completed  or  any  portion  of  the  money  loaned  was  actu- 
ally advanced  to  Eerckhoff,  then  their  liahility  as  iudorsore 
is  fixed,  and  so  the  learned  court  told  tlie  jury.  Whether 
the  indorsement  was  before  or  after  the  conclusion  of  the 
negotiations  for  the  loan,  or  before  or  after  the  advance- 
ments to  Eerckboff,  were  questions  of  fact  for  the  dctorniina- 
tiou  of  the  jury.  As  there  was  evidence  tending  strongly  to 
support  the  finding  of  the  jury  on  this  point,  and  as  they 
were  correctly  instructed  in  relation  to  it,  the  phuntifl;'  in 
error  cannot  justly  complain  of  the  action  of  the  jury. 

The  undertaking,  however,  of  the  indorser  of  a  negotiable 
note  is  only  to  pay  it  in  case  the  maker  does  not,  and  he  is 
immediately  notified  of  this  default  The  remaining  defence 
set  up  in  this  action  is,  that  this  was  not  done,  and,  there- 
fore, the  indorsers  were  not  chargeable.  But  the  indorser 
can,  by  his  own  conduct,  place  himself  in  such  a  }K>sition 
that  he  is  estopped  from  alleging  want  of  demand  and  notice 
of  non-payment.  Although,  accurately  speaking,  there  can 
only  be  a  waiver  of  demand  and  notice  by  the  indorser  be- 
fore the  note  is  due,  yet,  after  it  is  due,  he  can  waive  proof 
of  them;  or,  what  is  more  to  the  purpose,  he  cini  so  act 
towards  the  holder  of  the  note  as  to  render  the  fact  that  de- 
mand was  not  made  or  notice  given  wholly  immaterial.* 
The  inquiry  is,  whether  Yeager  &  Co.  have,  by  their  course 
of  action,  put  themselves  in  this  category.  The  court  below 
held  that  they  had,  and,  as  the  evidence  on  the  subject  was 
undisputed,  took  it  from  the  jury  and  decided  it  as  a  ques- 
tion of  law. 

The  letter  of  Yeager  &  Co.,  which  constituted  this  evi- 
dence, substantially  informed  the  Farwells  that  Eerckboff 
was  unable  to  pay  his  note,  but  would  be  able  to  do  so  in  a 
week  or  ten  days  at  farthest.  After  expressing  the  annoy- 
ance felt  by  the  writers,  on  account  of  the  dishonor  of  the 
paper,  it  concludes  in  these  words:  ^^But  we  bold  ourselves 
responsible  for  the  payment  of  the  note,  and  shall  see  it  is 
done  at  an  early  day.^ 


f9 


*  1  Panoni  on  BilU  and  Notet,  chapter  IS,  p.  594. 
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Necessarily,  this  letter  could  not  have  reached  its  destiDa- 
tion  in  due  course  of  mail  until  aftel*  the  note  was  due;  but, 
for  the  purpose  of  holding  the  indorser,  this  is  immaterial, 
for,  as  we  have  seen,  he  can  dispense  with  the  conditions  for 
his  benefit  as  well  after  as  before  the  paper  matures.  It  has 
been  held  by  this  court,  in  Syerson  v.  Mathews^*  that  if  the 
indorser,  with  full  knowledge  of  the  fact  that  no  demand 
has  been  made  or  notice  given,  makes  a  subsequent  promise, 
he  is  liable,  and  cannot,  when  sued,  set  up  as  a  defence  the 
want  of  such  demand  and  notice;  and  to  the  same  efiect  are 
the  decisions  of  the  courts  in  this  country  generally.f  Ap- 
plying the  principle  of  these  decisions  to  the  admitted  facts 
of  this  case  there  is  no  difficulty  in  charging  the  indorsera. 
Their  promise  to  pay  was  expressly  made  after  they  knew 
of  the  laches  of  the  maker  of  the  note,  and  they  cannot  now 
be  allowed  to  repudiate  it. 

The  most  formal  demand  and  notice  could  have  been  of 
no  service  to  them,  for  they  knew  the  demand  would  be 
useless,  and  the  notice  could  only  tell  them  what  they  were 
advised  of  without  it.  Acting  under  the  weight  of  the 
knowledge  of  Eerckhoflrs  default,  they  did  not  choose  to 
wait  in  order  to  see  whether  Farwell  ft  Co.  had  taken  the 
requisite  steps  to  charge  them,  but  preferred  at  once  to  ac» 
knowledge  their  liability,  and,  accordingly,  made  the  direct 
promise  to  pay  the  note.  Under  these  circumstances  this 
promise  is  binding,  aiid  does  not  require  for  its  enforcemer  t 
the  proof  of  demand  and  notice. 

JUOOICBBT  AVnRlCBD. 


•  90  Howard,  498. 
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In  the  Dittrict  of  Colambia  a  landlord  has  a  tadt  lion  for  hU  rent  on  the 
chattels  of  his  tenant  on  the  demited  prcmiMt,  from  the  time  the 
chattels  are  placed  therein  until  the  expiration  of  three  months  after 
the  rent  becomes  dae;  which  lien  has  priority  over  a  mortgage  on  the 
chattels  giTen  after  they  are  placed  on  the  premises.  But  it  seems  that 
a  honAJUU  sale  or  removal  of  the  goods  wonld  discharge  them  from  the 
lien. 

Error  to  the  Supreme  Court  of  the  District  of  Columbia; 
the  case  being  this : 

By  the  act  of  Congress,  passed  February  22d,  1867,*  the 
right  of  distress  for  rent  in  the  District  of  Columbia  was  abol- 
ished, and  instead  thereof,  it  was  enacted,  **  that  the  land* 
lord  shall  have  a  tacit  lien  upon  stick  of  the  tenant's  personal 
chattels  upon  the  premises  its  are  subject  to  execution  for  debt^ 
to  commence  with  the  tenancy  and  continue  for  three  months 
after  the  rent  is  due,  and  until  the  termination  of  any  acdon 
for  such  rent  brought  within  said  three  months."  And 
under  the  act  this  lien  may  be  enforced : 

(1.)  By  attachment,  to  be  issued  upon  affidavit  that  the 
rent  is  due  and  unpaid;  or,  if  not  due,  that  the  defendant  is 
about  to  remove  or  sell  all,  or  some,  of  said  chattels;  or, 

(2.)  By  judgment  against  the  tenant  and  execution,  to  be 
levied  on  said  chattels,  or  any  of  them,  in  whosesoever  bands 
they  may  be  found ;  or, 

(8.)  By  action  against  any  purchaser  of  any  of  said  chat* 
tels,  with  notice  of  the  lien. 

This  act  of  Congress  being  in  force,  one  Polkinhom, 
owner  of  a  house  in  Washington  City,  leased  it  to  Snow  et  al. 
for  a  printing-office,  and  they  afterwards  bought  and  placed 
a  printing-press  therein.  Subsequently,  on  the  11th  of  De- 
cember, 1867,  they  borrowed  money,  and  executed  to  one 
Webb  a  deed  of  trust  to  secure  the  repayment  of  the  loan, 
the  press,  however,  still  remaining  on  the  premises  leased. 

•  14  SUt.  at  Large,  404,  {  12. 
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The  loan,  though  it  became  doe,  was  never  paid*  And  the 
tenants  falling  behind  in  paynoent  of  their  rent  also,  Polkin- 
hom,  their  landlord,  attached  the  printing-press;  the  rent 
for  which  the  attachment  was  made  having  accrned  in  1869, 
within  three  months  prior  to  the  issuing  of  the  attachment. 
Judgment  being  perfected  on  the  attachment  a  writ  oi  fieri 
facias  was  issued  to  the  marshal  of  the  District,  who  levied 
on  the  press,  then  still  remaining  upon  the  premises.  Here- 
upon Webb,  the  trustee,  under  the  deed  of  trust,  issued  a 
replevin  against  the  marshal  in  the  court  below.  That  court 
adjudged  that  the  plaintiff  should  take  nothing  by  his  suit, 
and  that  the  marshal  have  a  return  of  the  printing-press^ 
From  this  judgment  Webb  brought  the  case  here. 

Mr.  &  S.  Sendee/or  the  plaintiff  in  error: 

The  deed  of  trust  conveyed  the  printing-press  completely 
out  of  Snow  et  al.,  and  vested  it  completely  in  Webb,  as 
trustee.  It  was  no  longer  ^'  the  tenant's  personal  chattels 
on  the  premises,  subject  to  execution  for  debf  Tet  it  is 
only  on  such  chattels  that  the  lien  is  given  by  the  statute. 

Jfr.  W.  F.  Matiingly^  contra. 

Mr.  Justice  BRADLEY  delivered  the  opinion  of  the  court 

The  question  is,  whether  the  lien  of  the  landlord  is,  or  is 
not,  superior  to  that  of  the  trustee.  The  Supreme  Court  of 
the  District  decided  that  it  is,  and  in  that  opinion  we  concur. 

It  will  be  seen  by  reference  to  the  act  of  Congress  passed 
February  22d,  1867,  and  which  governs  the  subject,  that  it 
is  clear  and  explicit  that  the  landlord  shall  have  a  lien  upon 
the  tenant's  chattels  on  the  premises  (liable  to  execution), 
<<to  commence  with  the  tenancy  and  continue  for  three 
months  after  the  rent  is  due."  It  also  points  out  how, 
within  the  three  months,  the  lien  is  to  be  enforced,  namely, 
by  attachment,  Ac.  In  this  case  the  chattel  was  on  the 
premises,  it  was  attached  within  three  months  after  the  rent 
accrned,  the  suit  on  the  attachment  was  regularly  prosecuted 
to  judgment,  and  the  marshal  took  the  chattel  in  execution. 
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The  case  is  strictly  within  the  langnage  of  the  act,  unless 
the  press  was  not  ^*  snch  a  chattel  of  the  tenant  as  is  subject 
to  execution/' 

The  plaintiff  in  error  contends  that  the  deed  of  trust, 
being  a  valid  instrument,  the  property  became  vested  in  the 
trustee,  and  the  press  was  not  liable  to  be  taken  in  execu* 
tion  for  the  debts  of  the  tenant,  and,  therefore,  that  the  act 
does  not  give  the  landlord  a  lieu,  because  the  lien  given  by 
the  act  is  only  upon  such  chattels  of  the  tenant  as  are  subject 
to  execution. 

The  deed  of  trust  was,  in  effect  and  purpose,  nothing  but 
a  mortgage.  It  was  given  to  secure  the  payment  of  a  loan. 
It  was  an  express  lieu  created  by  deed  to  secure  the  per- 
formance of  a  contract.  The  landlord's  lien  is  an  implied 
or  tacit  lien,  created  by  law  to  secure  the  performance  of 
another  contract,  and,  of  the  two,  the  landlord's  is  the  prior 
lieu,  and  cannot  be  displaced  by  the  other.  The  landlord's 
lien  attached  to  the  printing-press  the  moment  it  was  placed 
upon  the  demised  premises,  before  the  mortgage  was  given, 
and  as  long  as  it  remained  on  the  premises  the  lien  continued 
until  each  instalment  of  rent  became  due  and  for  three 
mouths  afterwards,  and  then  ceased  as  to  that  instalment 
Had  the  tenant  made  an  absolute  and  bond  fide  sale  of  the 
press,  the  case  would  have  been  a  different  one.  The  law 
protects  bond  fide  purchasers  without  notice  of  the  landlord's 
lien.  Goods  sold  in  the  ordinary  course  of  trade  undoubt- 
edly become  discharged  from  the  lien;  otherwise  business 
could  not  be  safely  carried  on.  This  was  so  decided  by  the 
Supreme  Court  of  Iowa  in  giving  construction  to  a  similar 
law  of  that  State.*  But  neither  the  words  nor  the  reason 
of  the  law  call  for  a  postponement  of  the  landlord's  lien  to 
that  of  a  subsequent  mortgage  or  execution  creditor,  so  long 
as  the  goods  remain  on  the  demised  premises  and  continue 
to  be  the  property  of  the  tenant. 

As  to  the  suggestion  that  this  press  was  not  subject  to 
execution,  we  apprehend  that  a  deed  of  trust  does  not  pro- 

•  Grant  o.  WhitweU,  S  Iowa,  156. 
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tect  goods  from  sale  by  execation.  The  owner  has  still  an 
interest,  or  equity  of  redemption  in  them,  which  is  subject 
to  sale ;  and  a  purchaser  at  an  execution  sale  would  be  en- 
titled to  redeem  the  goods  from  the  deed  of  trust  by  paying 
the  debt  secured  thereby.  When  the  law  imposes  the  lien 
only  upon  such  goods  of  the  tenant  upon  the  premises  as  are 
subject  to  exeeutumj  it  means  to  exclude  goods  which  are  ex- 
empt from  execution  by  some  general  or  special  law,  such 
as  those  which  a  man  is  entitled  to  retain,  against  all  execu- 
tionSy  for  the  use  of  his  fiunily  or  the  practice  of  his  trade. 

JVDQUMST  AVFIBMXD. 


BoTDnr  ST  al.  «.  TTvitxd  Statbs. 

1.  A  receWer  of  public  moneji  of  the  United  Btatei  does  not  stand  in  the 

position  of  en  ordinary  bailee ;  be  is  bound  to  higher  responsibiiity. 
Upon  a  suit,  therefore,  on  a  bond  "  for  the  faithftil  discharge  of  his 
trust,"  snob  a  reoeiTer  cannot  discharge  himself  by  showing  that  he  was 
suddenly  beset  in  his  oiBce,  thrown  down,  bound,  gagged,  and  that 
against  all  the  defence  ho  could  make  the  money  was  Tiolently  and 
I  without  his  &ult  tatcen  from  him. 

2.  Though  statutes  oblige  receivers  to  pay  oyer  when  required  by  the  Secre- 

tary of  the  Treasury,  a  declaration,  stating  that  the  receiver  had  been 
often  requested  to  pay  is  enough  after  verdict,  there  having  been  general 
regulations  in  force  at  the  time  the  bond  here  sued  on  was  given,  re- 
quiring receivers  to  pay  at  stated  times. 

In  error  to  the  Circuit  Court  for  the  District  of  Wisconsin. 

The  United  States  sued  Boyden  and  his  sureties  on  his 
official  bond  as  receiver  of  public  moneys  for  the  district  of 
lands  subject  to  sale  at  Eau  Claire,  in  the  State  of  Wiscon- 
sin. The  bond  was  given  pursuant  to  the  6th  section  of  the 
act  of  May  10th,  1800.*    The  section  enacts: 

*'The  receiver  of  public  moneys  shall,  before  he  enters  upon 
the  duties  of  his  office,  give  bond  with  approved  security /or  the 
faithful  discharge  of  his  trust" 

*  28ut.  atLarge,'75. 
V0&.  zm.  S 
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This  bond  waa  coDditioned,  that  if  the  said  Boyden  truly 
and  faithtally  executed  and  discharged  all  the  duties  of  bis 
said  office  according  to  law,  then  the  obligation  should  be 
void.  The  breach  alleged  was,  that  Bojden  had  received  as 
receiver  $5088,  of  the  moneys  of  the  Uoited  States,  which 
he  had  not  paid  over  to  the  United  States,  **  although  often 
requested  so  to  do." 

The  defendants  pleaded  as  one  plea,  that  Boyden  had  been 
violently  robbed  of  the  said  sum  of  money;  and  under  a 
notice  that  they  would  give  in  such  evidence  offered  upon 
the  tnal  to  prove  that,  on  the  28d  of  December,  1869,  at 
Eau  Claire,  in  the  State  of  Wisconsin,  while  in  the  land 
office  of  the  United  States  for  that  land  district,  he  the  said 
Boyden,  then  and  there  being  the  receiver  of  public  moneys 
for  said  district,  and  then  and  there  being  in  the  discharge 
of  the  duties  of  his  office  as  such  receiver,  was  suddenly 
beset  by  some  person  or  persons  to  him  unknown,  and 
thrown  down,  and  against  all  defence  that  he  could  make, 
was  gagged  and  bound,  and  the  moneys  described  in  the 
eompluint  violently^  and  wUhoui  kia  faulty  taken  from  him  and 
carried  away. 

To  the  introduction  of  this  evidence  the  United  States 
objected,  upon  the  ground  that  the  facts  as  ofiered  to  be 
proved  constituted  no  defence.  The  court  sustained  the 
objection,  and  the  defendants  excepted. 

Judgment  having  been  given  for  the  United  States,  the 
defendant  brought  the  case  here. 

The  assignments  of  error  were: 

1.  That  the  evidence  offered  was  improperly  rejected. 

2.  That  the  declaration  did  not  state  a  cause  of  action. 
This  second  assignment  being  founded  on  the  fact  that  an 
act  of  August  6th,  1846,*  requires  all  receivers  of  public 
moneys  to  keep  in  their  possession  all  of  the  moneys  by 
them  received,  until  the  same  is  ordered  hy  the  proper  deparU 
meni  or  officer  of  the  govemmeni  to  be  transferred  or  paid  out ; 
and  that  the  amendatory  act  of  March  8d,  1857,t  requires 


•  9  SUt  at  Large,  69>  {  6.  f  ^^  I^-  249,  |  S. 


Dec  1871.]        BoTDKK  tr.  TTnitbd  Statxs.  19 

Argument  for  the  reeaWer. 

persons  having  moneys  of  the  United  States  in  their  hands, 
to  pay  them  to  the  Treasurer,  the  Assistant  Treasurer,  or 
public  depositary  of  the  United  States,  when  required  by  the 
Ikereiary  of  the  Treaawry^  or  any  other  departmenL 
The  case  was  twice  argued. 

Messrs.  M.  JZl  Oarpenkr  and  M.  M.  Cdihren^for  the  plain- 

t^m  error: 

* 

L  The  sureties  contract  for  such  capacity  and  fidelity  as 
man  may  possess,  and  as  may  be  suitable  for  the  employment 
of  their  principal.  The  duty  of  the  principal  is  measured  by 
physical  possibility.  Their  liability  is  no  greater.  They  do 
not  undertake  that  an  earthquake  shall  not  swallow  up  the 
property  of  the  government;  nor  that  the  public  enemy,  or 
a  robber  shall  not,  despite  all  resistance  that  can  be  made 
by,  the  custodian,  seize,  and  carry  away  the  funds  of  the 
government.  At  the  common  law,  an  ofiicer  was  not  re- 
sponsible for  loss  of  public  or  private  funds,  except  upon 
the  ground  of  negligence  or  default.  This  is  old  law,  settled 
in  Lane  v.  Cotton^  reported  by  Lord  Raymond,*  and  in  TTAtt 
fidi  Y.  Le  De  Spencer ^  reported  in  Cowper.f  The  principle 
is  adopted  in  our  own  country,  as  is  seen  by  the  case  of  the 
Supervisors  of  Albany  v.  Dorr  et  a^.,^  where  it  was  held  by 
the  Supreme  Court  of  New  York,  that  a  ^^ public  officer 
intrusted  with  the  receipt  and  disbursement  of  public  funds^ 
^  is  not  responsible  for  money  stolen  from  his  office,  wheM 
there  is  no  imputation  of  negligence  or  other  default  on  his 
part''  Nelson,  C.  J.,  in  giving  the  opinion,  places  emphasis 
upon  the  condition  of  the  bond  being  for  the  faithful  execu- 
tion of  the  duties  of  his  office,  and  says  that  this  condition 
recognizes  the  common  law  rule.  The  case  was  affirmed  by 
the  Court  of  £rrors.§  The  later  case  of  Mmzy^  Supervisor^ 
V.  Shattuck^^  in  the  same  State,  which  might  appear  to  conflict 
with  this  decision,  was  placed  upon  the  construction  of  a 
statute,  which  was  peculiar  in  its  provisions,  and,  in  the 


*  Page  64S.  f  ^*S®  764.  %  26  Wendell,  440. 
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opinion  of  the  court,  rendered  the  collector  a  iUbibxr  for  the 
amoant  by  him  collected,  and  his  enreties  guarantors  for  the 
payment  of  the  debt.  It  therefore  doea  not  conflict  with  8^ 
pervisora  of  Albany  v«  Dorr,  nor  with  the  common  law  rule 
aB  to  official  liability ;  but  only  interprets  and  gives  effect 
to  a  particular  statute. 

The  very  terms  of  the  statute  of  1800,  under  which  this 
bond  was  given,  make  the  receiver  an  agent,  trustee,  or 
bailee.  Persons  occupying  such  relations  are  only  respon- 
sible for  the  same  kind  of  negligence  that  bailees  are  liable 
for;  and  certainly  the  settled  rule  is,  that  bailees  in  general 
are  not  responsible  for  losses  resulting  from  inevitable  acci- 
dent or  irresistible  force.  It  is  the  government  that  is  to 
protect  the  citizen  against  the  public  enemy,  and  the  private 
robber ;  and  not  the  citizen  who  is  to  protect  the  govern- 
ment against  losses  by  either. 

The  United  States  v.  Preseott  ei  a2.,*  which  might  be  cited 
against  us,  does  not  apply.  In  that  case  the  sureties  had 
undertaken  in  addition  to  the  common  law  obligation  of 
sureties  upon  an  official  bond^  that  the  principal 

'^Has  well,  truly,  and  faithfally,  and  shall  well,  truly,  and 
faithfally  keep  safely,  without  loaning  or  using,  all  the  public 
moneys  collected  by  him,  or  otherwise  at  any  time  placed  in  his 
possession  and  custody,  till  the  same  bos  been  or  shall  be  or- 
dered, by  the  proper  department  or  officer  of  the  government,  to 
bo  transferred  or  paid  out.  And  when  such  order  for  transfer 
or  payment  has  been,  or  shall  be  received,  has  faithfally  and 
promptly  made,  and  will  faithfally  and  promptly  make  the  same 
as  directed." 

The  conditions  of  that  bond  enlarged  the  obligations  of 
the  contractors  beyond  the  contract  in  this  case.  And  the 
contract  may  well  have  been  considered  a  contract  of  insur- 
ance with  the  government,  that  all  moneys  which  might 
come  into  the  hands  of  the  principal  should  be  paid  in  the 
manner  stipulated. 

Moreover,  the  rule  was  only  applied  to  a  case  of  theft 

•  a  Howard,  687. 


Dec  1871.]        BoTi>BN  v.  TJvjtvd  Statbs.  21 

Opinion  of  the  court. 

The  defence  in  this  case  is  quite  different.  It  is  robbery. 
Public  policy  may  require  such  vigilance  upon  the  part  of 
public  officers  as  that  theft  can  never  occur.  This,  upon 
principle,  would  render  theft  no  defence.  Not  so  with  rob- 
bery. That  is  a  crime  against  which  the  utmost  vigilance 
cannot  guard.  If  the  guardian  be  strong,  the  robber  may 
be  stronger.  If  government  cannot  so  administer  law  as 
that  its  own  property  will  be  safe  from  the  bandit,  it  ought 
to  sustain  its  own  losses,  unless  the  citizen  has  contracted  to 
make  them  good. 

So  too,  United  States  v.  Dashid,*  was  a  case  of  stealing, 
while  in  United  States  v.  Keehkr^f  a  postmaster  in  North  Caro- 
lina, who  during  the  rebellion  had  paid  money  of  the  United 
States  to  the  rebel  authorities,  in  obedience  to  a  statute  of 
the  rebel  States,  and  to  *'  a  regular  official  order  under  it,'' 
was  held  not  discharged,  because  the  case  did  ^*  not  show 
the  application  of  any  physical  force  to  compel  the  defendant 
to  pay."  The  intimation  is,  that  had  force  been  shown,  he 
would  have  been  held  discharged. 

n.  The  declaration  does  not  state  any  cause  of  action. 
From  the  net  of  1846,  and  the  amendatory  one  of  1857,t  ^^  ^^ 
obvious,  that  until  some  order  is  made  by  the  head  of  the 
proper  department,  no  cause  of  action  accrues  against  a  re- 
ceiver. The  declaration  here  does  not  state  that  any  order 
or  requisition  was  ever  made  upon  Boyden  to  transfer  or  pay 
over.  This  being  so,  there  is  a  judgment  without  anything 
to  base  it  upon. 


Messrs.  B.  H.  BristoWy  Solicitor' General^  and  W.  A.  Meld 
and  C  H.  MiU^  Assistant  Attorneys-  General^  contra. 


Mr.  Justice  STRONG  delivered  the  opinion  of  the  court 

Were  a  receiver  of  public  moneys,  who  has  given  bond 
for  the  faithful  performance  of  his  duties  as  required  by  law, 
a  mere  ordinary  bailee,  it  might  be  that  he  would  be  re- 
lieved by  proof  that  the  money  had  been  destroyed  by  fire, 
or  stolen  from  him,  or  taken  by  irresistible  force.    He  would 

•  4  Wallace,  182.  f  ^  ^d*  ^-  X  Supra,  pp.  18, 19. 
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then  be  boond  onlj  to  the  ezerciae  of  ordinmry  care,  even 
tboogb  *  bailee  for  hire.  Tbe  oontnct  of  bailmeut  implies 
no  more  except  in  tbe  ceee  of  common  cmrrieri,and  tbe  duty 
of  a  receiver,  viriuie  offieiij  is  to  bring  to  tbe  diecbarge  of  bis 
tmat  that  pradeuoe,  caution,  and  attention  wbieb  careful 
men  usuallj  bring  to  tbe  conduct  of  tbeir  own  affiura.  He 
is  to  paj  over  tbe  monej  in  bia  bands  as  required  by  law, 
but  he  is  not  an  insurer.  He  may,  bowever,  make  bimself 
an  insurer  by  express  contract,  and  tbis  be  does  wben  be 
binds  himself  in  a  penal  bond  to  perform  tbe  duties  of  his 
oflice  without  exception.  There  is  an  established  difference 
between  a  duty  created  merely  by  law  and  one  to  which  is 
added  the  obligation  of  an  express  undertaking.  Tbe  law 
does  not  compel  to  impossibilities,  but  it  is  a  settled  rule 
that  if  performance  of  an  express  engagement  becomes  im- 
possible by  reason  of  anything  occurring  after  the  contract 
was  made,  though  unforeseen  by  the  contracting  party,  and 
not  within  his  control,  he  will  not  be  excused.*  The  rule 
has  been  applied  rigidly  to  bonds  of  public  officers  intrusted 
with  the  care  of  public  money.  Such  bonds  have  almost 
invariably  been  construed  as  binding  tbe  obligors  to  pay  tbe 
money  in  tbeir  hands  when  required  by  law,  even  though 
the  money  may  have  been  lost  without  fault  on  their  part. 
It  is  true  that  in  tbe  case  of  the  Supervisors  of  Albany  v.  Dorr 
ei  ai^'f  in  the  Supreme  Court  of  New  York,  it  was  decided 
in  a  suit  on  a  bond  of  a  county  treasurer,  conditioned  for  the 
payment  of  all  money  that  should  come  into  liis  bands  as 
treasurer,  that  he  was  not  responsible  for  the  public  money 
feloniously  stolen  from  bis  office  without  any  negligence, 
want  of  due  care,  or  other  blame  or  fault  whatever  on  his 
part ;  and  this  decision  was  affirmed  in  the  Court  of  Appeals 
of  that  State,  only,  however,  by  an  equal  division.}  It  was 
rested  upon  tbe  supposed  liability  of  tbe  officer,  virtuie  officii^ 
which  it  was  thought  his  bond  did  not  increase,  and  it  was 
supposed  to  bo  sustained  by  Lane  v.  Ootton^^  and  WlUtfield  v. 

•  Hetoiklf  on  ConirsoU,  218;  The  Harriman,  9  WaUaee,  161. 

t  2o  Wendell,  440.  t  7  Hill,  688.  |  1  Lord  Baymond,  648. 
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Le  De  Spencer.*  It  is  quite  plain,  howevery  that  those  cases 
do  not  sastain  it.  They  were  actions  upon  the  case  against 
the  Postmaster-General,  brought  not  by  the  government,  but 
by  private  individuals  to  recover  damages  for  the  negligent 
failure  to  deliver  letters,  and  the  defendants  were  held  not 
liable  for  money  stolen,  even  by  their  subordinates  in  office. 
At  most  the  Postmaster-General  was  a  mere  bailee,  and  no 
question  was  raised  respecting  the  effect  of  a  bond  to  secure 
the  performance  of  his  duties.  But,  whatever  may  have 
been  the  ruling  in  the  case  of  the  Supermaors  of  Albany  v. 
DoTTf  it  98  no  longer  authority,  even  in  the  State  of  New 
York.  Muzzj/y  Supermar^  v.  Shattuek  et  a2.,t  subsequently 
decided,  and  affirmed  unanimously  in  the  Court  of  Appeals, 
is  utterly  irreconcilable  with  it,  and  it  has  settled  the  law 
otherwise  in  that  State.  So  in  Pennsylvania,  in  Common' 
wealth  V.  Comh/j^  it  was  ruled  that  the  responsibility  of  a 
public  receiver  depends  on  his  contract,  when  there  is  one, 
and  not  on  the  law  of  bailments.  There  the  condition  of 
the  bond  was  to  account  and  pay  over,  and  it  was  held  no 
defence  by  the  surety  of  the  receiver  that  the  money  was 
stolen,  though  it  was  kept  as  a  prudent  man  would  keep  his 
own  funds.  It  was  said  by  Chief  Justice  Gibson,  in  deliv* 
ering  the  judgment  of  the  court,  after  referring  to  the  fact, 
that  a  lessee  is  not  relieved  from  payment  of  rent  by  de> 
struction  of  the  demised  premises  by  fire,  ^' A  loss  by  a 
visitation  of  Providence,  which  no  vigilance  could  prevent, 
would  present  a  more  meritorious  claim  for  relief,  one  would 
think,  than  a  loss  by  robbery,  which  is  always  preceded  by 
a  greater  or  less  degree  of  negligence.  A  receiver,  or  his 
surety,  would  come  before  a  chancellor  with  an  ill  grace  on 
that  ground,  even  if  there  was  a  power  to  relieve  him.  The 
keepers  of  the  public  moneys,  or  their  sponsora,  are  to  be 
held  strictly  to  the  contract,  for  if  they  were  to  be  let  off  on 
shallow  pretences,  delinquencies,  which  are  fearfully  fre- 
quent already,  would  be  incessant.  A  chancellor  is  not 
bound  to  control  the  legal  effect  of  a  contract  in  any  case; 

•  Cowper,  764.  f  ^  I>eDio,  288.  %  8  Pennaylvania  Sute,  872. 
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and  his  discretion,  were  be  at  liberty  to  use  it,  woold  be 
infloenced  bj  considerations  of  general  policy/'  Slate  v. 
Harper*  is  to  the  same  effect  This  is  precisely  the  ground 
which  this  ooort  has  taken.  In  Tl^  United  States  v.  Prescott'f 
it  was  decided  that  the  felonious  taking,  stealing,  and  carry- 
ing away  the  public  money  in  the  hands  of  a  receiver  of 
public  money,  without  any  fault  or  negligence  on  his  part, 
does  not  discbarge  him  or  his  sureties,  and  that  it  cannot  be 
set  up  as  a  defence  to  an  action  on  his  official  bond.  The 
condition  of  the  receiver's  bond  in  that  case,  it  is  true,  was 
that  the  receiver  should  pay  promptly  when  orders  for  pay- 
ment should  be  received,  while  the  bond  in  the  case  before 
us  is  conditioned  that  Boyden,  the  receiver,  had  truly  exe* 
cuted  and  discharged,  and  should  continue  truly  and  faith- 
fully to  execute  and  discharge  all  the  duties  of  said  office 
according  to  law.  But  the  acts  of  Congress  respecting 
receivers  made  it  their  duty  to  pay  the  public  money  re- 
ceived by  them  when  ordered  by  the  Treasury  Department, 
and  that  department,  by  its  general  orders  of  1854,  required 
payment  to  be  made  before  this  suit  was  brought.  Ko  ex- 
ception was  made,  no  contingency  was  contemplated.  The 
bond,  therefore,  was  an  absolute  obligation  to  pay  the  money, 
and  differing  not  at  all,  in  legal  effect,  from  the  bond  in 
Prescott's  case.  A  similar  ruling  was  made  in  United  States 
V.  JDashiel.X  What  the  condition  of  the  bond  on  which  suit 
was  brought  in  that  case  was,  does  not  appear  in  the  report, 
but  it  was  tor  the  discharge  of  the  paymaster's  official  duty. 
The  doctrine  of  Prescott's  case  was  also  recognized  in  United 
Slates  V.  Keehler,%  and  it  must  be  considered  as  settled  law. 
Applying  it  to  the  case  now  in  hand,  it  makes  it  clear  that 
the  evidence  ofiered  by  the  defendants,  tending  to  prove 
that  the  receiver  had  been  robbed  of  the  public  money  re- 
ceived by  him,  was  rightly  rejected  as  constituting  no  defence 
to  the  suit  on  the  receiver's  bond.  It  is  true  that  in  Pres- 
cott's case  the  defence  set  up  was  that  the  money  had  been 

«  6  Ohio  Stete,  607.  f  8  Howard,  678. 
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Btolen,  while  the  defence  set  np  here  is  robbery.  But  that 
can  make  do  difference,  unless  it  be  l^eld  that  the  receiver 
is  a  mere  bailee.  If,  as  we  have  seen,  his  liability  is  to  be 
measured  by  his  bond,  and  that  binds  him  to  pay  the  money, 
then  the  cause  which  renders  it  impossible  for  him  to  pay  is 
of  no  importance,  for  he  has  assumed  the  risk  of  it. 

There  is  nothing  iu  the  second  error  assigned.  Though 
under  the  acts  of  Congress  of  August  Cth,  1846,*  and  the 
amendatory  act  of  March  8d,  1857,t  receivers  are  required 
to  pay  when  required  by  the  Secretary  of  the  Treasury,  there 
were  general  orders  made  for  all  receivers,  requiring  pay- 
ments to  be  made  at  stated  times,  which  were  in  existence 
when  this  receiver's  bond  was  given.  The  declaration  avers 
a  request,  and  this  is  enough  ai\er  verdict 

Judgment  affibmbd. 

[See  »it/ro,  p.  66,  Be^am,  Receiver,  v.  United  States.] 


Unitbd  States  v.  Wormbb. 

The  XJDited  States  contracted,  during  the  war  to  sapprees  the  Rebellion, 
with  a  dealer  in  hones  for  a  large  numbor  of  cavalry  horses ;  he  to  be 
paid  on  the  completion  of  the  contract,  should  Congress  make  an  ap- 
propriation for  that  purpose.  After  the  contract  had  been  made,  the 
government  issued  instructions  which  were  better  calculated  to  protect 
it  against  frauds  than  previous  ones  bad  been ;  and  among  the  regula- 
tions was  one  that  the  horses  should  be  placed  in  the  inspection  yard 
twenty*four  hours  before  inspecting  them,  and  another  that  the  person 
appointed  as  inspector  should  brand  with  the  letter  R,  on  the  shoulder, 
all  horses  "  manifestly  intended  us  a  fraud  on  the  government,  because 
of  incuruble  disease  or  any  purposely  concealed  defect. "  The  contractor 
threw  up  his  contract  and  claimed  damages,  which  the  Court  of  Claims 
allowed  him,  to  the  extent  which  it  deemed  would  make  him  whole. 
This  court  reversed  the  judgment  and  ordered  a  dismissal  of  the  contrac- 
tor's claim ;  it  holding  that  the  new  regulations  were  not  unreasonable. 

Appeal  from  the  Court  of  Claims. 

The  claimant  demanded  $15,000  from  the  government  by 
way  of  damages  for  breach  of  contract     The  principal  facts 

«  9  Stat,  at  Large,  69,  {6.  f  ^^  Id.  249. 
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were  that  on  the  26th  day  of  February,  1864,  he  eutered 
into  a  written  agreement  with  the  chief  quartermaster  of  the 
Cavalry  Bureau  to  deliver  at  the  goveniroent  stables  iu  St 
Charles,  Illinois,  by  or  before  the  26th  of  March,  1200  cav- 
alry horses,  sound,  and  of  certain  speciifcd  ages,  height,  and 
quality,  and  on  delivery  to  be  examined  and  inspected  wUh^ 
mU  unneeeasarjf  delay  by  a  person  or  persons  to  be  appointed 
by  the  government.  Rejected  horses  were  to  be  removed 
by  the  contractor  within  one  day  after  receiving  notice  of 
their  rejection.  Payment  was  to  be  made  on  completion 
of  the  contract,  should  Congress  have  made  an  appropria- 
tion for  that  purpose,  or  as  soon  thereafter  as  funds  might 
be  received*  Instructions  for  inspectors  of  cavalry  horses 
were  issued  a  few  days  afier  the  date  of  the  contract^  which 
required,  amongst  other  things,  that  horses  proposed  for 
sale  to  the  government  should  be  placed  in  the  inspection 
yard  ai  least  tweniy-fowr  hours  before  inspecting  them  ;  and  none 
but  the  inspector  and  his  assistants  were  to  be  allowed  to 
enter  the  yai*d  or  to  handle  the  horses  until  the  inspection 
was  completed.  It  was  also  provided  that  all  horses  which 
were  manifestly  intended  as  a  fraud  upon  the  government, 
because  of  incurable  disease,  or  any  purposely  concealed 
defect,  should  be  branded  on  the  left  shoulder  with  the  Utter  B. 
Horses  rejected  for  being  under  age,  in  poor  condition,  or 
injured  by  transportation,  Ac,  were  to  be  lightly  branded 
on  the  front  part  of  the  fore  hoof  with  the  letter  B.  A  large 
number  of  other  directions  were  given  to  inspectors,  but 
these  were  the  princi[>al  ones  complained  of.  The  claimant 
applied  to  have  these  rnles  modified  or  suspended  in  his 
case,  as  not  having  been  promulgated  when  ho  made  his 
contract;  but  his  application  was  refused.  He  therefore 
threw  up  his  contract,  and  did  not  purchase  any  horses;  but 
alleged  that  he  sustained  damages  by  not  being  allowed  to 
perform  bis  contract  untraniinelled  by  the  new  regulations. 
The  Court  of  Claims  found  that  the  regulations  mate- 
rially changed  and  modified  the  contract,  by  throwing  upon 
the  claimant,  in  its  performance,  increased  delay,  greater 
expense,  and  largely  augmented  risk ;  and,  therefore,  they 
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gave  judgment  in  bis  favor  for  snch  damages  as  would  make 
him  whole,  which  thej  estimated  at  |9000.  The  United 
States  appealed. 

Mr.  B.  H.  BriMow,  SoUciior' General^  and  Mr.  C.  ff.  BM^ 
Assistant  Attorney- General^  far  the  United  States: 

Covenants  which  might  be  implied  in  a  contract  between 
individuals  will  not  be  in  a  contract  made  by  the  govern- 
ment, where  the  only  express  agreement  is  dependent  on 
the  fact  of  an  appropriation.* 

But,  independently  of  this,  no  particular  rules  of  inspec- 
tion were  referred  to  or  adopted  in  this  contract,  and  the 
only  question  is  were  the  rules  actually  prescribed  unrea- 
sonably severe,  reference  being  had  to  the  fact  that  we  were 
carrying  on  a  mighty  war,  that  the  number  of  horses  to  be 
bought  by  the  government  was  immense,  and  that  the 
claimant  was  a  public  contractor;  one  of  a  class  continually 
practicing  frauds  on  the  government.  We  think  that  they 
were  not. 

Messrs.  M.  M.  Carpenter^  H.  JB.  Tottenj  and  I.  Harris^  corUra  : 

Governments  are  bound  to  perfect  faith  in  their  dealings, 
as  much  as  are  individuals;  and,  if  possible,  more  so;  for 
remedies  against  them  are  less  complete  than  against  indi- 
viduals. 

Now,  we  say,  when  the  rules  in  force  at  the  time  that  the 
contract  was  made  did  not  require  the  horses  to  be  im- 
pounded for  twenty-four  hours  before  any  inspection  began, 
and  did  not  stipulate  that  horses  which,  in  the  opinion  of  any 
person  appointed  as  inspector  by  the  chief  of  the  Cavalry  Bureau^ 
were  offered  with  manifest  intention  to  defraud,  should  be 
branded, — that  the  government  had  not  a  right  to  require 
that  they  should  be  impounded  twenty-four  hours  before  the 
inspection  began,  and  should  be  branded  and  so  rendered 
utterly  unsalable  whenever  such  deputy  inspector  pleased 

«  Churchward  «.  The  QueeD,  Lew  Keports,  1  Q.  B.  178, 105,  et  $eq. 
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to  fancy  a  fraoduleat  purpose ;  or  to  say  that  be  fancied  it, 
or  even  witboat  saying  anytbing,  to  act  as  if  be  knew  the 
fact.  Tbe  government  bad  the  right  to  keep  the  horses  any 
length  of  time  for  the  act  of  inspection ;  they  bad  a  right  to 
make  the  inspection  the  most  rigid  pocbible,  and  to  reject 
if  dissatisfied*  Bat  they  had  no  right,  after  tbe  contract 
made  witliont  each  a  provision,  to  instruct  their  subordinates 
to  punish  even  tbe  fraudoleut  presentation  of  a  horse  by 
permanently  mutilating  and  disfiguring  biro ;  or  to  debase 
tbe  value  of  the  claimant's  property  by  branding  it  when  it 
was  rejected  for  common  defects  involving  no  fraud. 

Mr.  Justice  BRADLEY  delivered  the  opinion  of  tbe  court 

We  think  that  the  Court  of  Claims  erred  in  its  finding  and 
judgment  in  this  case.  The  government  clearly  had  the 
right  to  prescribe  regulations  for  the  inspection  of  horses, 
and  there  was  great  need  of  strictness  in  this  regard,  for 
frauds  were  constantly  perpetrated.  We  see  nothing  un- 
reasonable in  the  regulations  complained  of.  It  is  well 
known  that  horses  may  be  prepared  and  fixed  up  to  appear 
bright  and  smart  for  a  few  lionrs,  and  it  was  altogether  rea- 
sonable that  they  should  be  placed  in  the  government  yard 
for  the  period  required,  and  that  no  person  interested  in 
them  should  be  permitted  to  manipulate  them  whilst  under 
inspection.  The  branding  was  also  a  proper  and  necessary 
precaution  to  prevent  the  same  horses  being  presented  a 
second  time  after  condemnation.  Tbe  branding  on  the  foot 
was  of  slight  importance,  and  the  brand  on  the  shoulder  was 
not  to  be  applied  except  in  cases  of  absolute  fraud.  A  per- 
son guilty  of  fraud  would  have  no  right  to  complain  of  the 
regulation  being  carried  into  effect 

As  the  government  had  the  right  to  prescribe  all  proper 
and  rea8r>nable  regulations  on  the  subject,  and  as  the  regu- 
lations prescribed  do  not  seem  to  have  been  unreasonable, 
the  claimant  cannot  complain.  If  he  chose,  under  these 
circumstances,  to  fling  up  his  contract,  be  must  be  content  to 
suffer  any  incidental  damage  which  he  may  have  incurred 
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in  making  preparations  for  its  performance.  It  was  a  dam* 
age  voluntarily  sustained,  and  the  migdmy  volenU  nmjU  m- 
jvria^  applies  to  the  case. 

DflCBSB  BBVXBSBD)  and  the  court  below  directed  to 

Dismiss  thb  pxtitiob. 


Low  bi  al.  v.  Austin. 

1.  Goods  imported  from  a  foreign  coantry,  upon  which  the  datieg  and 

charges  at  the  costom-boase  ha^e  been  paid,  are  not  sabject  to  State 
taxation  whilst  remaining  in  the  original  cases,  unbroken  and  unsold, 
in  the  hands  of  the  importer,  whether  the  tax  be  imposed  upon  the  goods 
as  imports,  or  upon  the  goods  as  part  of  the  general  property  of  the  citi- 
sens  of  the  State,  which  is  subjected  to  an  ad  valorem  tax. 

2.  Goods  imported  do  not  lose  their  character  as  imports,  and  become  in- 

corporated into  the  mass  of  property  of  the  State  until  they  have  passed 
from  the  control  of  the  importer,  or  been  broken  up  by  him  from  their 
original  cases. 

Ebror  to  the  Supreme  Court  of  the  State  of  California. 

The  statutes  of  California,  in  force  in  1868,  provided  that 
'^all  property  of  every  kind,  name,  and  nature  whatsoever 
within  the  State  *'  (with  certain  exceptions),  should  be  sub^ 
ject  to  taxation  according  to  its  value.  In  1868,  and  for 
several  years  before,  and  at  the  time  of  commencing  this 
action,  Low  and  others  were  importing,  shipping,  and  com- 
mission merchants  in  the  city  of  San  Francisco,  California. 
In  1868  they  received  on  consignment  from  parties  in  France, 
certain  champagne  wines  upon  which  they  paid  the  duties 
and  charges  of  the  custom-house.  They  then  stored  the 
wines  in  their  warehouse  in  San  Francisco,  in  the  original 
cases  in  which  the  wines  were  imported,  where  they  re- 
mained for  sale.  Whilst  in  this  condition  they  were  assessed 
as  the  property  of  the  said  Low  and  others,  for  State,  city, 
and  county  taxes,  under  the  general  revenue  law  of  Cali- 
fornia above  mentioned.    Low  and  the  others  refused  to 
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pay  the  tax,  aasertiog  that  it  was  levied  in  oontraTentioQ  of 
that  provision*  of  the  Constitution,  which  ordained  that 

^  No  State  shall,  without  the  oonseot  of  the  Congressy  lay  any 
Imposts  or  duties  on  imports  or  exports/'  fto. 

Upon  the  refusal,  one  Austin,  at  the  time  collector  of 
taxes  for  the  city  and  county  of  San  Francisco,  levied  upon  the 
cases  of  wine  thus  stored  for  the  amount  of  the  tax  assessed, 
and  was  about  to  sell  them,  when  Low  and  the  others  paid 
the  amount,  and  the  charges  incurred,  under  protest  They 
then  brought  the  present  action  in  one  of  the  District  Courts 
of  the  State  to  recover  back  the  money  paid ;  there  argu- 
ing that  the  illegality  of  the  tax  was  settled  by  the  case  of 
Brown  v.  The  Slaie  ofMaryUmd^^  in  which  this  court  declared 
an  act  of  the  State  of  Maryland,  requiring  all  persons  who 
should  sell  imported  goods  by  wholesale,  bale,  or  package, 
to  take  out  a  license  from  the  State,  for  which  they  were 
required  to  pay  $50,  to  be  in  conflict  with  the  provision  of 
the  Constitution  of  the  United  States  above  quoted; — ^this 
court  there  holding  that  the  license  was  a  tax  upon  the  ar* 
tides  imported;  that  it  intercepted  the  goods  before  they 
had  become  mingled  with  the  mass  of  the  property  of  the 
State,  and,  therefore,  that  it  was  a  tax  upon  the  goods  as 
imports,  and  consequently  within  the  constitutional  inhibi- 
tiou. 

The  District  Court  gave  judgment  for  the  plaintiffi,  hold- 
ing that  the  law  under  which  the  tax  was  levied  was  void. 

The  collector,  Austin,  now  took  the  case  to  the  Supreme 
Court  of  California.  The  view  of  that  court  did  not  coin- 
cide with  the  view  of  the  District  Court  Beferring  to  the 
case  of  Brown  v.  The  State  of  Maryland^  above  quoted  and 
relied  on  by  the  importers  to  show  the  illegality  of  the  tax, 
the  Supreme  Court  of  California 


<*It  is  conteoded  that  the  property  taxed  in  this  case  had  not 
become  incorporated  with  the  mass  of  the  general  wealth  of  the 
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State,  Bimply  because  it  was  still  the  property  of  the  importer, 
in  the  onginal  packages  in  which  it  was  imported. 

''We  see  nothing  in  this  which  even  tends  to  show  that  the 
property  had  not  l^eoome  incorporated  with  the  general  wealth 
of  the  State.  We  see  no  reason  why  imported  goods  exposed 
in  the  store  of  a  merchant  for  sale  do  not  constitute  a  portion 
of  the  wealth  of  the  State,  as  much  as  domestic  goods  similarly 
situated.  Nor  do  we  see  the  slightest  difference  whether  the 
importer  is  also  the  merchant  who  sells,  or  whether  the  goods 
are  in  the  original  packages  or  not.  In  either  case  the  goods 
are  exposed  for  sale  in  the  markets  for  the  profit  which  may  be 
realised  from  selling.  They  may  be  equally  the  basis  of  credit, 
and  alike  they  require  and  receive  the  benefit  of  the  police  laws 
of  the  State,  and  upon  every  principle  of  equality  should  con* 
tribute  to  pay  for  their  protection.  Possibly  the  plaintiff,  who 
ii  a  commission  merchant,  has  in  his  store  champagne  wines 
manufactured  in  Sonoma  or  Los  Angeles,  which  he  is  offering 
to  sell  in  the  same  market,  in  precisely  similar  packages.  In 
what  possible  sense  can  one  be  said  to  constitute  a  portion  of 
the  wealth  of  the  State  in  which  the  other  does  not?  The 
object  of  the  constitutional  restriction  is  said  to  be  to  prevent 
the  State  from  imposing  a  tax  upon  commerce,  to  discriminate 
against  foreign  goods.  It  certainly  cannot  be  intended  to  dis- 
criminate against  domestic  productions  by  exempting  foreign 
goods  from  its  share  of  the  cost  of  protecting  it. 

'*A  tax  which  is  imposed  alike  upon  all  the  property  of  the 
State  cannot  in  any  sense  be  considered  a  tax  upon  commerce. 
It  has  no  tendency  to  discourage  importations.  Exemption 
from  the  tax  might  encourage  importations,  but  certainly  it 
was  not  the  purpose  of  the  restriction  to  compel  the  State  to 
offer  a  bounty  to  foreign  produce  over  domestic.  The  tax  pro- 
hibited must  be  a  tax  upon  the  character  of  the  goods  as  impoiv 
tations,  rather  than  upon  the  goods  themselves  as  property." 

The  Supreme  Court  of  California  accordingly  reversed 
the  decree  of  the  District  Court,  and  to  that  decree  of  re- 
versal the  present  writ  was  taken. 

Idessra.  W.  A.  Fisher^  C.  Marshall^  and  H.  McAllister ^  for 
the  plaintiffs  in  error. 

Mr.  J.  HamUion^  AUom^^Gfeneral  of  OaUfornia^  eontrcu 
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Mr.  Jostioe  FIELD  delivered  the  opinion  of  the  conrt. 

The  simple  question  presented  in  this  case  for  onr  con* 
sideration  is,  whether  imported  merchandise,  npon  which 
the  duties  and  charges  at  the  custom-house  have  been  paid, 
is  subject  to  State  taxation,  whilst  remaining  in  the  original 
cases,  unbroken  and  unsold,  in  the  hands  of  the  importer. 

The  decision  of  this  court  in  the  case  of  Brown  v.  The 
SkUe  of  Maryland*  furnishes  the  answer  to  the  question. 
The  distinction  between  that  case  and  the  present  case  does 
not  afiect  the  principle  affirmed,  which  equally  governs  both. 

In  that  case  the  question  arose  whether  an  act  of  the  legis- 
lature of  Maryland  requiring  importers  of  foreign  goods  by 
the  bale  or  package,  to  pay  the  State  a  license  tax  before  selU 
ing  them  in  the  form  and  condition  in  which  they  were  im- 
ported, was  valid  and  constitutional.  The  court  held  the  act 
in  conflict  with  the  provision  of  the  Constitution  which  de* 
dares  that  no  State  shall,  without  the  consent  of  Congress, 
lay  any  impost  or  duty  on  imports  or  exports,  except  what 
may  be  absolutely  necessary  for  executing  its  inspection  laws. 

In  the  elaborate  opinion  of  Mr.  Chief  Justice  Marshall 
the  whole  subject  of  the  power  of  Congress  over  imports  is 
considered,  and  the  line  marked  where  the  power  of  Con- 
gress over  the  goods  imported  ends,  and  that  of  the  State 
begins,  with  as  much  precision  as  the  subject  admits.  After 
observing  that  the  prohibition  of  the  Constitution  upon  the 
States  to  lay  a  duty  on  imports,  and  their  acknowledged 
power  to  tax  persons  and  property  may  come  in  conflict,  he 
says,  speaking  for  the  court:  *^The  power,  and  the  restric- 
tion on  it,  though  quite  distinguishable  when  they  do  not 
approach  each  other,  may  yet,  like  the  intervening  colors 
between  white  and  black,  approach  so  nearly  as  to  perplex 
the  understanding,  as  colors  perplex  the  vision  in  marking 
the  distinction  between  them.  Yet  the  distinction  exists, 
and  must  be  marked  as  the  cases  arise.  Till  they  do  arise, 
it  might  be  premature  to  state  any  rule  aa  being  universal 
in  its  application.    It  is  sufficient  for  the  present  to  say,  gen- 
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erally,  that  when  the  importer  has  so  acted  upon  the  thing 
imported  that  it  has  become  incorporated  and  mixed  np  with 
the  mass  of  property  in  the  conntry,  it  has,  perhaps,  lost  its 
distinctive  character  as  an  impoi*t,  and  has  become  subject 
to  the  taxing  power  of  the  State;  but  while  remaining  the 
property  of  the  importer,  in  his  warehouse,  in  the  original 
form  or  package  in  which  it  was  imported,  a  tax  upon  it  is 
too  plainly  a  duty  on  imports  to  escape  the  prohibition  in 
the  Constitution."* 

In  that  case  it  was  also  held  that  the  authority  given  to 
import  necessarily  carried  with  it  a  right  to  sell  the  goods 
in  the  form  and  condition,  that  is,  in  the  bale  or  package, 
in  which  they  were  imported;  and  that  the  exaction  of 
a  license  tax  for  permission  to  sell  in  such  case  was  not 
only  invalid  as  being  in  conflict  with  the  constitutional  pro- 
hibition upon  the  States,  but  also  as  an  interference  with 
the  power  of  Congress  to  regulate  commerce  with  foreign 
nations. 

The  reasons  advanced  by  the  Chief  Justice  not  only  com- 
mend themselves,  by  their  intrinsic  force,  to  all  minds,  but 
they  have  received  recognition  and  approval  by  this  court 
in  repeated  instances.  Mr.  Chief  Justice  Taney,  who  was  at 
the  time  eminent  at  the  bar,  as  he  was  afterwards  eminent  on 
the  bench,  argued  the  case  on  behalf  of  the  State  of  Mary- 
land; and  in  the  Ucense  Oases^^  he  referred  to  his  position 
and  observed  that,  at  that  time,  he  persuaded  himself  that 
he  was  right,  and  thought  that  the  decision  of  the  court  re- 
stricted the  powers  of  the  State  more  than  a  sound  construc- 
tion of  the  Constitution  of  the  United  States  would  warrant. 
*^But  farther  and  more  mature  reflection,"  the  great  judge 
added,  ^'  has  convinced  me  that  the  rule  laid  down  by  the 
Supreme  Court  is  a  just  and  safe  one,  and  perhaps  the  best 
that  could  have  been  adopted  for  preserving  the  right  of 
the  United  States  on  the  one  hand,  and  of  the  States  on 
the  other,  and  preventing  collision  between  them.  The 
question,  I  have  already  said,  was  a  very  difiicult  one  for  the 

•  12  WhMton,  441.  f  ^  Howard,  676. 
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judicial  mind.  In  the  uatare  of  things  the  line  of  division 
is,  iu  some  degree,  vagoe  and  indefinite,  and  I  do  not  see 
bow  it  could  be  drawn  more  accurately  and  correctly,  or 
more  in  harmony  with  the  obvious  intention  and  object  of 
this  provision  in  the  Constitution.  Indeed,  goods  imported, 
while  they  remain  in  the  hands  of  the  importer,  in  the  form 
and  shape  in  which  they  were  brought  into  the  country;can, 
in  no  just  sense,  be  regarded  as  a  part  of  that  mass  of  prop- 
erty in  the  State  usually  taxed  for  the  support  of  the  State 
government."* 

The  Supreme  Court  of  California  appears,  from  its  opinion, 
to  have  considered  the  present  case  as  excepted  from  the 
rule  laid  down  iu  Broum  v.  The  State  of  Marj/lomd^  because 
the  tax  levied  is  not  directly  upon  imports  as  such,  and  con- 
sequently  the  goods  imported  are  not  subjected  to  any  bur- 
den as  a  class,  but  only  are  included  as  part  of  the  whole 
property  of  its  citizens  which  is  subjected  equally  to  an  ad 
valorem  tax.  But  the  obvious  answer  to  this  position  is 
fbund  in  the  fact,  which  is,  in  substance,  expressed  in  the 
citations  made  from  the  opinions  of  Marshall  and  Taney, 
that  the  goods  imported  do  not  lose  their  character  as  im- 
ports, and  become  incorporated  into  the  mass  of  property 
of  the  State,  until  they  have  passed  from  the  control  of  the 
importer  or  been  broken  up  by  him  from  their  original 
cases.  Whilst  retaining  their  character  as  imports,  a  tax 
upon  them,  in  any  shape,  is  within  the  constitutional  pro- 
hibition. The  question  is  not  as  to  the  extent  of  the  tax,  or 
its  equality  with  respect  to  taxes  on  other  property,  but  as 
to  the  power  of  the  State  to  levy  any  tax.  If,  at  any  point 
of  time  between  the  arrival  of  the  goods  in  port  and  their 
breakage  from  the  original  cases,  or  sale  by  the  importer, 
they  become  subject  to  State  taxation,  the  extent  and  the 
character  of  the  tax  are  mere  matters  of  legislative  dis- 
cretion. 

There  are  provisions  in  the  Constitution  which  prevent 


•  See  alfo  Almy  v.  The  SUte  of  California,  24  Howard,  169 ;  Woodruff 
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one  State  from  discriminating  injnrioasly  againnt  the  prod* 
nets  of  other  States,*  or  the  rights  of  their  citizens,  in  the 
imposition  of  taxes,  but  where  a  State,  except  in  sach  cases, 
has  the  power  to  tax,  there  is  no  aathority  in  this  court,  nor 
in  the  United  States,  to  control  its  action,  however  unrea- 
sonable or  oppressive.  The  power  of  the  State,  except  in 
such  cases,  is  absolute  and  supreme.* 

The  argument  for  the  tax  on  the  wines  in  the  present 
case,  that  it  is  not  greater  than  the  tax  upon  other  property 
of  the  same  value  held  by  citizens  of  the  State,  would  justify 
a  like  tax  upon  securities  of  the  United  States,  in  which 
form  probably  a  large  amount  of  the  property  of  some  of 
her  citizens  consists ;  yet  it  has  been  repeatedly  held  that 
such  securities  are  exempted  from  State  taxation,  whether 
the  tax  be  imposed  directly  upon  them  by  name  or  upon 
them  as  forming  a  part  in  the  aggregate  of  the  property  of 
the  tuxpayer.f  The  rule  is  general  that  whenever  taxation 
by  a  State  is  forbidden,  or  would  interfere  with  the  full  ex- 
ercise of  a  power  vested  in  the  government  of  the  United 
States  over  the  same  subject,  it  cannot  be  imposed.  Im«> 
ports,  therefore,  whilst  retaining  their  distinctive  character 
as  such,  must  be  treated  as  being  without  the  jurisdiction 
of  the  taxing  power  of  the  State. 

It  follows  that  the  judgment  of  the  Supreme  Court  of  Cali- 
fornia most  be 

Rbvbbbbd. 
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Beeeiviag  payment  of  a  tarn  of  money  for  a  disputed  claim  azsimt  the  gov- 
ernment and  giving  a  receipt  in  full  tlierefor,  will,  in  the  aliseooe  of 
proof  of  any  miftake,  be  deemed  a  BatitfacUon  of  the  claim. 

Appeal  from  the  Court  of  Claims. 

Clyde  presented  his  petition  in  that  court,  claiming,  by 

•  Woodruftv.  Parham,  8  Wallace,  128;  Hinson  e.  Lott,  lb.  148. 
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one  cooDt  of  it  (tbe  first),  compeDsatiou  for  the  nee  of  his 
ferry-bottt  Talliioca, 

Tbe  facta  foand  by  tbe  coort  were,  that  ou  the  16th  of 
November,  1862,  the  Tallacca,  owned  by  the  claimant  and 
at  the  time  lying  at  Alexandria,  waa  chartered  by  Captain 
FergQBon,  an  aasiatant  qoartermaster  of  the  United  States 
army,  at  the  rate  of  $115  per  day,  for  every  day  she  might 
be  employed  in  the  service  of  the  United  States,  and  ontil 
retnmed  to  tbe  port  whence  taken ;  and  that  the  said  boat 
continued  in  the  service  of  the  government  from  the  date  of 
the  charter-party  until  the  81st  of  July,  1868,  and  was  paid 
at  the  agreed  rate  up  to  the  last  of  February,  1863,  without 
objection ;  but  that,  on  the  18th  of  May,  1868,  the  Quarter- 
master-General disapproved  of  the  charter-party  by  the  fol- 
lowing order : 

"  The  charter  of  the  Tallacca  is  disapproved  by  the  Qaarter- 
master-General.  She  will  be  paid  for  only  at  the  rate  of  t75  per 
day  from  the  date  of  her  charter,  so  long  as  she  may  be  retained 
in  the  service.  The  excess  of  140  per  day  already  paid  will  be 
deducted  on  the  present  settlement  for  her  services  from  March 
1st,  1863,  Ac." 

The  claimant  received  notice  of  the  contents  of  this  order 
during  the  month  of  May.  He  refused  to  consent  to  the 
reduction,  but  did  not  show  to  the  Court  of  Claims  whether, 
on  receiving  notice  of  this  order,  he  determined  to  allow  his 
boat  to  remain  in  the  service  at  the  reduced  rate,  or  sought 
to  take  her  out  of  it.  The  boat  in  fact  remained  in  the  ser- 
vice until  July  Slst,  1868.  No  further  payment  was  made 
until  December,  1868,  when  the  quartermaster  stated  tbe 
account  at  the  reduced  rate,  deducted  the  excess  of  ^0  per 
day  paid  on  the  former  settlements,  and  paid  the  claimant 
the  balance.  The  claimant  receipted  for  this  balance  as  **th 
full  of  the  above  accowiL" 

Upon  these  facto  the  Court  of  Claims  decided  that  the 
claimant  was  entitled  to  be  paid  at  the  rate  named  in  the 
charter-party  until  he  received  notice  of  the  reduction  made 
by  the  Quartermaster-General,  and  after  that,  at  the  reduced 
rate. 
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From  thid decision  both  parties  appealed;  the  United  States 
on  the  ground  that  the  payment  received  and  receipt  given 
by  Clyde  was  a  bar  to  any  further  claim  upon  the  govern* 
ment — a  position  for  which  they  relied  on  the  United  Slates 
T.  ChUdet  oLj  decided  at  the  last  term* — the  claimant  on  the 
ground  that  he  was  entitled  to  have  the  full  amount  stipu- 
lated for  in  the  charter-party. 

Messrs.  B.  H.  Bristcw  cmd  C.  H.  HiU^fcr  the  United  States; 
Messrs.  C.  F.  Peek  and  T.  J.  Durante  eontra^  for  the  elaimanU 

Mr.  Justice  BRADLEY  delivered  the  opinion  of  the  court. 

On  the  principles  determined  by  this  court  in  the  late  case 
of  the  United  States  v.  Child  et  aL^  we  think  that  the  Court  of 
Claims  erred  in  the  decision  made.  From  the  time  that  the 
order  of  the  Quartermaster-Qeneral  was  made,  disapproving 
of  the  charter-party  and  razeeing  the  rate  for  the  whole  period 
of  service,  the  case  was  clearly  one  of  dispute,  at  least,  if  not 
one  of  acquiescence  on  the  part  of  the  claimant.  Kotwith* 
standing  this  order  be  permitted  his  boat  to  remain  in  the 
service  until  the  81st  of  July,  knowing  the  change  of  terms 
which  the  Quartermaster-General  had  made.  It  cannot  be 
pretended  that  there  were  two  lettings,  or  two  charter-par- 
ties,  of  the  vessel.  There  was  only  one ;  and  as  to  this  one 
the  government  determined  to  allow  one  rate,  and  the  claim- 
ant insisted  on  another.  The  government  stood  on  the  order 
of  the  superior  officer  and  insisted  that  this  should  govern 
the  contract;  the  claimant  insisted  the  contrary.  Under 
these  cii*cnnistances  the  final  determination  of  the  latter  to 
take  the  balance  of  the  account  as  made  out  on  the  basis 
contended  for  by  the  government,  and  bis  giving  a  receipt 
in  full,  is  clear  evidence  that  he  agreed  to  take  that  balance 
in  satisfaction  of  the  claim;  and  this  fact,  under  the  circum- 
stances of  the  case,  concludes  him  from  making  any  further 
demand. 

Judgment  reversed,  and  the  record  remitted  with  direc- 
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tions  to  enter  a  decree  of  dUmissal  as  to  this  first  count  in 
the  petition. 

Mr.  Jastice  FIELD  dissented  from  this  judgment 

[Bee  the  next  csm.] 


Cltdb  V.  Unitbd  States. 

A  mle  of  the  Conrt  of  Claims,  requiring  parties  to  present  their  elaims  to 
an  exeeatiTe  department  before  suing  in  that  eoort,  is  unauthoriied  and 
▼oid. 

Appeal  from  the  Court  of  Claims;  the  case  being  argued 
and  disposed  of  at  the  same  time  with  the  preceding  one. 

Clyde,  the  claimant  in  the  preceding  case,  presented  his 
petition  in  that  court,  the  same  petition  mentioned  in  that 
case,  claiming  by  the  second  count  of  it  compensation  for 
the  use  of  his  barge  William  Hunt,  as  he  had  in  the  former 
appeal,  claimed  by  the  first  count,  compensation  for  the  use 
of  the  Tallacca. 

The  Court  of  Claims  dismissed  the  claim  on  the  ground 
that  it  was  not  presented  in  conformity  with  a  rule  of  prac- 
tice which  the  court  then  had,  but  which  has  since  been  ab- 
rogated. This  rule  required  that  where  the  case  was  such 
as  is  ordinarily  settled  in  any  executive  department,  the  pe- 
tition should  show  that  application  for  its  allowance  had 
been  made  to  that  department,  and  without  success,  and  its 
decision  thereon. 

From  the  action  of  the  court,  Clyde,  the  claimant,  ap- 
pealed to  this  court 

Messrs.  C.  F.  Peck  arid  T.  J.  Durante  for  the  apptUcmt^  ar^ 
gued  that  the  rule  in  question  was  one  both  arbitrary  and 
without  authority. 

Messrs.  B.  U.  Bristaw  and  (X  JS.  HOly  contra^  contended 
that  it  was  both  useful  and  proper;  and  that  not  having 
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been  complied  with,  the  court  below  properly  refoaed  to 
hear  the  case. 

Mr.  Justice  BRw&J)LEY  delivered  the  opinion  of  the  court 

However  useful  and  proper  such  a  rule  as  that  complained 
of  by  the  appellant  may  have  been  prior  to  the  enactment 
of  the  law  passed  June  25th,  1868,*  which  requires  the  At- 
torney-Qeneral  to  obtain  from  the  proper  department,  and 
the  department  to  furnish,  such  fiicts,  circumstances,  and 
evidence  as  it  might  be  in  possession  of  in  relation  to  any 
claim  prosecuted  in  the  Court  of  Claims,  we  are  of  opinion 
that  it  was  not  competent  for  the  Court  of  Claims  to  impose 
it  as  a  condition  of  presenting  a  claim  in  that  court  Instead 
of  being  a  rule  of  practice,  it  was  really  an  additional  restric- 
tion to  the  exercise  of  jurisdiction  by  that  court  It  required 
the  claimant  to  do  what  the  acts  giving  the  court  jurisdic- 
tion did  not  require  him  to  do  before  it  would  assume  juris- 
diction of  his  case. 

The  act  of  1856,  which  created  the  court,  declares  that  it 
shall  **hear  and  determine  all  claims  founded  upon  any  law 
of  Congress,  or  upon  any  regulation  of  an  executive  depart- 
ment, or  upon  any  contract,  express  or  implied,  with  the 
government  of  the  United  States,  which  may  be  suggested 
to  it  by  a  petition  filed  therein/'  The  rule  adopted  by  the 
court  required  that  the  claimant  should  not  only  have  such 
a  claim  as  stated  in  the  act,  but  should  have  first  gone 
through  the  department  which  might  have  entertained  it, 
before  he  would  be  permitted  to  prosecute  in  that  court 
This  was  establishing  a  jurisdictional  requirement  which 
Congress  alone  had  the  power  to  establish. 

This  judgment  of  dismissal  is  therefore  reversed,  and  the 
record  remitted  with  directions  to  proceed  to  a  hearing  on 
the  second  count 


•  15  Btot  at  Large,  70. 
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Toot  BT  AL.  V.  Martin,  Assiovu,  na 

1.  By  InfolTency,  as  used  in  tbe  IwDkrupt  act  when  applied  to  traders  and 

merohanti,  is  meant  inability  of  a  pHrty  to  pay  his  debts,  as  they  be- 
come due,  in  the  ordinary  course  of  business. 

2.  The  transfer,  by  a  debtor,  uf  a  largo  portion  of  bia  property,  while  be  ia 

insolvent,  to  one  creditor,  without  making  provision  for  an  equal  dis- 
tribution of  its  proceeds  to  all  his  creditors,  necesf^arily  operates  as  a 
preference  to  him,  and  must  be  taken  as  conclusive  evidence  that  a 
preference  was  intended,  unless  the  debtor  can  show  that  ho  was  at  the 
time  ignorant  of  his  insolvency,  and  that  his  affairs  were  such  that  he 
could  reasonably  expect  to  pay  all  his  debts.  The  burden  of  proof  ia 
upon  him  in  such  a  case,  and  not  upon  the  assignee  or  contestant  in  bank- 
ruptcy. 

8.  A  creditor  has  reasonable  cause  to  believe  a  debtor,  who  is  a  trader,  to 
be  insolvent  when  such  a  state  of  facts  is  brought  to  the  creditor's  notice 
respecting  the  affairs  and  pecuniary  condition  of  the  debtor  as  would 
lead  a  prudent  business  man  to  the  conclusion  that  he  is  unable  to  meet 
bis  obligations  as  they  mature  in  the  ordinary  course  of  bufincM. 

4,  A  transfer  by  an  insolvent  debtor  with  a  view  to  secure  his  property,  or 
any  part  of  it,  to  one  creditor,  and  thus  prevent  an  equal  distribution 
among  all  his  creditors,  is  a  transfer  in  fraud  of  the  bankrupt  act. 

Error  to  the  CircQit  Coart  for  the  District  of  Arkansas; 
the  case  being  thas: 

The  85th  section  of  the  bankrupt  act  of  1867,  thus  enacts: 

"That  if  any  person,  being  insolvent,  or  in  contemplation  of 
insolvency,  with  a  view  to  give  a  preference  to  any  credllor  or 
person  having  a  claim  against  him  • . .  •  makes  any  assignment, 
transfer,  or  conveyance  of  any  part  of  his  proi>erty  . .  • .  (the 
person  receiving  such  assignment,  transfer,  or  conveyance,  hav- 
ing reasonable  caaso  to  believe  such  ponton  is  insolvent,  and  that 
such  assignment  or  conveyance  is  made  in  fraud  of  the  provis- 
ions of  this  act),  the  same  shall  be  void,  and  the  assignee  may 
recover  the  property,  or  the  value  of  it,  from  the  person  so  re- 
ceiving it  or  so  to  be  benefited." 

With  this  enactment  in  force,  Martin,  assignee  in  bank- 
ruptcy of  Haines  and  Chetlain,  filled  a  bill  in  the  District 
Court  for  the  Eastern  District  of  Arkansas,  againRt  J.  S. 
Toof,  C.  J.  Phillips,  and  P.  M.  Mahnn,  trading  as  Toof,  Phil- 
lips  &  Co.  (Haines  and  Chetlain  being  also  made  parties),  to 
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Bet  aside  and  cancel  certain  conveyances  alleged  to  have 
been  made  by  these  lust  in  fraud  of  the  above-quoted  act. 

Haines  and  Chetlain  were,  in  Febraary,  1868,  and  bad 
been  for  some  years  before,  merchants,  doing  bnsiness 
under  the  firm  name  of  W.  P.  Haines  k  Co.,  at  Augasta, 
Arkansas.  On  the  29th  of  that  month  they  filed  a  petition 
for  the  benefit  of  the  bankrupt  act,  and  on  the  28th  of  May 
following  were  adjudged  bankrupts,  and  the  complainant 
was  appointed  assignee  of  their  estates.  On  the  18th  of  the 
previous  January,  which  was  about  six  weeks  before  the 
filing  of  their  petition,  they  conveyed  an  undivided  half- 
interest  in  certain  parcels  of  land  owned  by  them  at  Au* 
gusta,  to  Toof,  Phillips  &  Co.,  who  were  doing  business  at 
Memphis,  in  Tennessee,  for  the  consideration  of  fl876, 
which  sum  was  to  be  credited  on  a  debt  due  from  them  to 
that  firm.  At  the  same  time  they  assigned  to  one  Mahan,  a 
member  of  that  firm,  a  title-bond  which  they  held  for  certain 
other  real  property  at  Augusta,  upon  which  they  had  made 
valuable  improvements.  The  consideration  of  this  assign- 
ment was  two  drafts  of  Mahan  on  Toof,  Phillips  k  Co., 
each  for  f  3084,  one  drawn  to  the  order  of  Haines,  and  the 
other  to  the  order  of  Chetlain.  The  amount  of  both  drafts 
was  credited  on  the  debt  of  Haines  k  Co.  to  Toof,  Phillips 
k  Co.,  pursuant  to  an  understanding  to  that  efiect  made  at 
the  time.  There  was  then  due  of  the  purchase-money  of 
the  property,  for  which  the  titlo-bond  was  given,  about  f  700. 
This  sum  Mahan  paid,  and  took  a  conveyance  to  himself 
from  the  obligor  who  held  the  fee. 

The  bill  charged  specifically  that  at  the  time  these  con- 
veyances were  made  the  bankrupts  were  insolvent  or  in  con- 
templation of  insolvency;  that  the  conveyances  were  made 
with  a  view  to  give  a  preference  to  Toof,  Phillips  k  Co., 
who  were  the  creditors  of  the  bankrupts;  that  Toof,  Phillips 
&  Co.  knew,  or  had  reasonable  cause  to  believe,  that  the 
bankrupts  were  then  insolvent,  and  that  the  conveyances 
were  made  in  fraud  of  the  provisions  of  the  bankrupt  act. 

It  also  charged  that  the  assignment  of  the  title-bond  to 
Mahan  was  in  fact  for  the  use  and  benefit  of  Toof,  Phillips 
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k  Co.,  for  the  purpose  of  Becaring  the  property  or  its  vahie 
to  them  in  fraad  of  the  rights  of  the  creditors^  and  that  this 
purpose  was  known  and  pai*ticipated  in  by  Mahnn. 

The  answer,  admitting  a  large  amount  of  debts  ut  the  time 
of  the  conveyances  in  question,  denied  that  the  bankrupts 
were  then  ^  insolvent,"  asserting,  on  the  contrary,  *^  that  at 
the  time  aforesaid  said  ELuines  ft  Co.  had  available  assets  in 
excess  of  their  indebtedness  to  the  extent  of  $16,000."  It 
also  denied  that  there  was  u  purpose  to  give  a  preference; 
asserting  that  the  conveyances  of  the  laud  were  made  be- 
cause Uaines  ft  Co.,  not  having  cash  to  pay  the  debt  due 
Toof,  Phillips  ft  Co.,  were  willing  to  settle  in  property;  and 
it  denied  that  the  title-bond  was  assigned  to  Mahan  for  the 
benefit  of  Toof,  Phillips  ft  Co.,  or  that  they  paid  for  the 
same;  but  on  the  contrary  averred  that  Mahan  bought  the 
property  and  paid  for  it  himself,  and  for  his  own  use  and 
benefit,  out  of  his  own  fands. 

Appejided  to  the  bill  were  several  interrogatories,  the  first 
of  which  inquired  whether  at  the  time  of  making  the  trans- 
fers to  Toof,  Phillips  ft  Co.  the  indebtedness  of  W.  P.  Huines 
ft  Co.  was  not  known  to  be  greater  than  their  immediate 
ability  to  pay;  and  to  this  Toof,  Phillips  ft  Co,  answered  that 
at  the  time  of  making  these  transfers  they  did  not  believe 
Haines  ft  Co.  were  able  to  pay  their  debts  in  money^  but  that 
they  were  able  to  do  so  on  a  fair  market  valuation  of  the 
property  they  owned,  and  of  their  assets  generally. 

Chetlain,  one  of  the  bankrupts,  testified  that  on  the  18th 
of  January,  1868,  Haines  ft  Co.  could  not  pay  their  notes  as 
they  came  due;  that  previous  to  this  time  they  had  contem- 
plated bankruptcy,  and  that  he  had  had  several  conversa^ 
tions  with  Mr.  F.  M.  Mahan,  relative  to  their  finances,  and 
had  told  him  the  amount,  or  near  the  amount,  of  their  debts. 
His  advice  was  to  get  extensions,  and  he  would  help  them 
get  through;  that  after  his  promises  to  advance  them  more 
goods,  they  concluded  not  to  go  into  bankruptcy,  but  to  go 
on  in  business;  that  he  told  Mahan  that  Haines  ft  Co.  could 
not  pay  out;  and  in  a  conversation  with  him  previous  to  the 
transfer  of  the  real  estate,  he,  Chetlain,  told  Mahan  that 
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such  was  the  state  of  the  finances  of  Haines  k  Co.  that  if  he 
would  assume  their  liabilities,  and  give  them  a  receipt, 
Haines  &  Co.  would  turn  over  all  their  assets  to  him.  He 
did  not  accept. 

He  also  testified  that  about  the  1st  of  January,  1868,  the 
sherift'  levied  on  the  goods  belonging  to  Haines  &  Co.,  in 
their  storehouse  in  Augusta,  on  an  execution  in  favor  of 
one  Weghe,  which  caused  them  to  suspend  business  for  a 
few  days,  until  the  levy  was  dissolved  by  order  of  tho  sheriff, 
at  or  about  the  15th  day  of  January,  1868.  Mahan  was  in 
Augusta  at  the  time  of  this  levy,  and  Haines  &  Co.  had  an 
interview  with  him  in  regard  to  it. 

During  the  entire  autumn  and  winter  preceding  these 
transfers,  Haines  &  Co.  did  not  pay,  except  to  Toof,  PbiU 

■ 

lips  &  Co.,  more  than  $500  on  all  their  debts;  and  in  the 
latter  part  of  December,  1867,  and  the  first  part  of  January, 
1868,  some  of  the  creditors  sent  agents  to  collect  money  from 
them,  but  got  none,  because  Haines  &  Co.  had  no  funds  to 
pay  them. 

A  witness,  Frisbee,  testified  that  he  had  assisted  Mr. 
Haines  in  making  up  his  balance-sheet  '^about  the  1st  of 
January,  1868,  and  that  the  result  was  that  their  available 
assets  were  not  sufficient  to  pay  their  debts.'' 

Another  witness,  an  agent  for  an  express  company,  tes- 
tified that  he  received,  about  the  last  of  December,  1867,  or 
January,  1868,  notes  from  Toof,  Phillips  &  Co.  and  another 
firm  against  Iluines  k  Co.  for  collection;  that  he  presented 
them  for  payment  to  Haines  &  Co.,  and  that  they  said  they 
could  not  pay  them  at  that  time.  They  did  not  pay  them 
to  him.  He  knew  something  of  the  financial  condition  of 
Haines  &  Co.,  and  of  their  debt  to  Toof,  Phillips  &  Co.,  and 
of  complaints  of  other  parties,  and  something  of  their  busi- 
ness through  the  country,  and  from  all  these  facts  he  thought 
it  doubtful  about  their  being  able  to  pay  their  debts.  This 
was  during  tho  months  of  December,  1867,  and  January, 
1868;  and  he  wrote  to  Toof,  Phillips  &  Co.  that  he  thought 
thev  had  better  look  to  their  interests,  as  his  conviction  was 
thai  it  was  doubtful  about  their  being  able  to  collect  their 
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debt  from  Haines  k  Co.  Shortly  after  writing  this  letter 
Muhan  carae  roQud  to  look  after  the  matter. 

The  property  described  in  the  title-bond  assigned  to 
Mahan,  which  be  stated  that  he  purchased  as  an  investment 
on  private  account  for  17000,  was  shown  by  the  testimony 
of  Chetluin  to  have  been  worth  only  $4000,  and  by  the  testi- 
mony of  a  witness,  Hamblet,  to  have  been  worth  only  f8500, 
and  it  was  valued  by  the  bankrupts  in  their  schedules  at 
$4000.  Both  of  the  bankrupts  testified  that  it  was  under- 
stood at  the  time  the  title-bond  was  assigned  to  Muhan,  that 
the  amount  of  the  two  drafts  given  by  him  on  TooF,  Phil- 
lips &  Co.  for  it,  should  be  credited  to  Haines  &  Co.  on  their 
indebtedne^  to  that  firm. 

The  schedules  of  the  bankrupts  annexed  to  their  petition 
showed  that  their  debts  at  the  time  of  their  transfers  to  Toof, 
Phillips  k  Co.  exceeded  $59,000,  while  their  assets  were 
less  than  $S2,000. 

On  the  other  hand  there  was  some  testimony  to  show  that 
some  persons  thought  that  they  could  get  through,  &c.,  Ac 

The  District  Court  decreed  thy  conveyances  void,  and 
that  the  title  of  the  property  be  vested  in  the  a^ignee,  the 
latter  to  refund  the  amount  of  the  purchase-money  advanced 
by  Mahan  to  obtain  the  deed  of  the  land  described  in  the 
title-bond,  less  any  rents  and  profits  received  by  him  or  Toof, 
Phillips  &  Co.  from  the  property.  This  decree  the  Circuit 
Court  affirmed. 

In  commenting  upon  the  answer  of  Toof,  Phillips  &  Co., 
already  mentioned,  which,  in  reply  to  the  interrogatory, 
^^  whether  at  the  time  of  the  transfer  to  them  the  indebted- 
ness of  Haines  &  Co.  was  not  greater  than  their  ability,'' 
admitted  that  they  did  not  believe  Haines  &  Co.  **  able  to 
pay  their  debts  in  money  j*  the  Circuit  Court  said : 

«<  Hero  is  a  direct  confession  of  a  fact  that  in  law  constitutes 
insolvoDC}',  and  it  is  idle  for  the  defendants  to  profess  ignorance 
of  the  insolvency  of  the  bankrupts  in  face  of  such  a  confession. 
If  the  bankrupts  could  not  pay  tbeir  debts  in  the  ordinary  course 
of  business,  that  is,  tn  money^  as  they  fell  due,  they  were  insolv- 
ent, and  if  the  defendants  did  not  know  that  this  constitated 
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insolvency  within  the  meaning  of  the  bankrupt  act,  it  was  be- 
cause they  were  ignorant  of  the  law." 

But  that  court  examined  all  the  testimony^  and  in  affirm- 
ing the  <lecree  of  the  District  Court  rested  the  case  upon  it, 
as  well  as  upon  this  answer.  From  the  decree  of  the  Cir- 
cuit Court,  Toofy  Phillips  ft  Co.  brought  the  case  here. 

Mr.  A.  H.  Oarland^  for  the  plcuniiffs  in  error: 

1.  Did  the  inability  of  Haines  ft  Co*  to  pay  their  debts  m 
money,  as  they  fell  due,  constitute  ^Mnsolvency"  within  the 
meaning  of  the  bankrupt  act,  on  their  part?  Now  ''in- 
solvency" does  not  mean  inability  to  pay  in  money.  An  in- 
solvent is  one  who  cannot  pay,  or  who  does  not  pay,  his 
debts,  or  whose  debts  cannot  be  collected  out  of  his  means 
by  legal  process.*  By  the  universal  acceptation  of  the  word 
in  this  country  and  in  England,  if  a  party's  available  means, 
which  he  can  use  in  paying  his  debts,  exceed  those  debts, 
he  has  never  been  deemed  insolvent.f  If  even  there  are 
debts  due  which  the  party  is  unable  to  meet,  yet  if  by  ar- 
rangements made  with  his  creditors,  their  promises  to  aid 
him,  his  assets  overbalancing  his  debts,  his  credit  good,  and 
his  prospects  in  business  for  the  future  encouraging,  he  still 
goes  on  in  his  business,  he  is  not  insolvent.^ 

2.  How  does  the  case  in  this  view  stand  on  the  evidenoe? 
When  the  witness,  Frisbee,  says  that  in  December,  1867,  he 
aided  in  making  up  a  balance-sheet,  and  he  found  Haines 
ft  Co.  were  not  able  to  pay,  he  states  a  fact,  which,  if  limited 
to  paying  in  money,  we  do  not  deny;  but  if  he  states  that 
their  debts  exceeded  their  property  in  value,  he  is  not  sus- 
tained by  the  other  witnesses.  Other  persons  had  confidence 
that  with  extension  the  firm  would  get  through.  The  an- 
swer of  defendants  states,  in  response  to  an  inquiry  on  this 

*  2  Burrill's  Law  Dictionary,  title  (Insolvent). 

f  James  on  Bankruptcy  (notes  to  {  85),  p.  158-183;  Avery  &  Hobba, 
Bankruptcy,  261,  289,  290;  Burrill  on  Assignments,  88-41 ;  Buckingham  v. 
McLean,  18  Howard,  151-167;  Jones  e.  Howland,  8  Metcalf,  877. 

X  Potter  V.  Coggeshall,  4  Bankrupt  Register,  19. 
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point,  that  the  assets  of  Haines  ft  Co.  were  in  excess  of  their 
liabilities  by  $16,000. 

8.  Were  these  conveyances  made  with  a  view  to  give  a 
preference  to  appellants  over  the  other  creditors  of  Iluines  k 
Co.  ?  To  constitute  a  preference  here,  not  only  must  Haines 
k  Co.  have  been  insolvent,  hot  Toof,  Phillips  k  Co.  mast 
have  known  them  to  be  so,  and  must  have  intended  to  have 
received,  and  actually  have  received  a  preference.  Toof, 
Phillips  k  Co.  swear  that  Haines  k  Co.  were  not  insolvent, 
but  on  the  contrary  had  a  surplus.  As  for  Haines  k  Co.,  it 
is  impossible  to  suppose  that  they  supposed  themselves  in- 
solvent 

Messrs.  Waikins  and  Bose^  cmbu. 

Mr.  Justice  FIELD  delivered  the  opinion  of  the  court. 

The  bill  presents  a  case  within  the  provisions  of  the  first 
clause  of  the  thirty-fifth  section  of  the  bankrupt  act.  That 
clause  was  intended  to  defeat  preferences  to  a  creditor,  made 
by  a  debtor  when  insolvent  or  in  contemplation  of  insol- 
vency. It  declares  that  any  payment  or  transfer  of  his 
property  made  by  him  whilst  in  that  condition,  within  four 
months  previous  to  the  filing  of  his  petition,  with  a  view  to 
give  a  preference  to  a  creditor,  shall  be  void  if  the  creditor 
has  at  the  time  reasonable  cause  to  believe  him  to  be  insol- 
vent, and  that  the  payment  or  transfer  was  made  in  fraud 
of  the  provisions  of  tlie  bankrupt  act  And  it  authorizes 
in  such  case  the  assignee  to  recover  the  property  or  its  value 
from  the  party  who  receives  it 

Under  this  act  it  is  incumbent  on  the  complainant,  in 
order  to  maintain  the  decree  in  his  favor,  to  show  four 
things: 

1st.  That  at  the  time  the  conveyaqces  to  Toof,  Phillips  k 
Co.  and  Mahan  were  made  the  bankrupts  were  insolvent  or 
contemplated  insolvency; 

2d.  That  the  conveyances  were  made  with  a  view  to  give 
a  preference  to  these  creditors ; 

8d.  That  the  creditors  had  reasonable  cause  to  believe  the 
bankrupts  were  insolvent  at  the  time ;  and, 
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4th.  That  the  convoyanceB  were  made  in  fraud  of  the 
provisions  of  the  bankrnpt  act. 

lst«  The  counsel  of  the  appellants  have  presented  an 
elaborate  argument  to  show  that  inability  to  pay  one's  debts 
at  the  time  they  fall  dne,  t7i  money^  does  not  constitute  insol* 
vency,  within  the  provisions  of  the  bankrupt  act.  The  ar- 
gument is  especially  addressed  to  language  used  by  the  dis- 
trict judge  when  speaking  of  the  statement  of  the  appellants 
in  answer  to  one  of  the  interrogatories  of  the  bill,  to  the 
effect  that  at  the  time  the  transfers  were  made  they  did  not 
believe  the  bankrupts  were  able  to  pay  their  debts  in  money^ 
but  were  able  to  do  so  on  a  fair  market  valuation  of  their 
property  and  assets.  The  district  judge  held  that  this  was  a 
direct  confession  of  a  fact  which  in  law  constitutes  insol* 
veucy,  and  observed  that  *^  if  the  bankrupts  could  not  pay 
their  debts  in  the  ordinary  coarse  of  business,  that  is,  in 
money,  us  they  fell  due,  they  were  insolvent'* 

The  rule  thus  laid  down  may  not  be  strictly  correct  as  ap- 
plied to  all  bankrupts.  The  term  insolvency  is  not  always 
used  in  the  same  sense.  It  is  sometimes  used  to  denote  the 
insufficiency  of  the  entire  property  and  assets  of  an  individual 
to  pay  his  debts.  This  is  its  general  and  popular  meaning* 
Bnt  it  is  also  used  in  a  more  restricted  sense,  to  express  the 
inability  of  a  party  to  pay  his  debts,  as  they  become  due  in 
the  ordinary  course  of  busineos.  It  is  in  this  latter  sense 
that  the  term  is  used  when  traders  and  merchants  are  said 
to  be  insolvent,  and  as  applied  to  them  it  is  the  sense  in- 
tended by  the  act  of  Congress.  It  was  of  the  bankrupts  as 
traders  that  the  district  judge  was  speaking  when  he  used 
the  language  which  is  the  subject  of  criticism  by  counsel. 

With  reference  to  other  persons  not  engaged  in  trade  or 
commerce  the  term  may  perhaps  have  a  less  restricted 
meaning.  The  bankrupt  act  does  not  define  what  shall 
constitute  insolvency,  or  the  evidence  of  insolvency ,  in  every 
case. 

In  the  present  case  the  bankrupts  were  insolvent  in  both 
senses  of  the  term  at  the  time  the  conveyances  in  contro- 
versy were  made.    They  did  not  then  possess  sufficient  prop- 
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erty,  even  upon  tbeir  own  estimation  of  iu  value  ub  given  in 
their  Bchedoles,  to  pay  their  debts.  These  exceeded  the 
estimated  value  of  the  property  by  over  twenty  thousand 
dollars.  And  for  months  previous  the  bankrupts  had  failed 
to  meet  their  obligations  as  they  matured.  Creditors  had 
pressed  for  payment  without  success;  their  stock  of  goods 
had  been  levied  on,  and  their  store  closed  by  the  sheriff 
under  an  execution  on  a  judgment  against  one  of  them.  It 
would  serve  no  useful  purpose  to  state  in  detail  the  evidence 
contained  in  the  record  which  relates  to  their  condition.  It 
is  enough  to  say  that  it  abundantly  establishes  their  hopeless 
insolvency. 

2d.  That  the  conveyances  to  Toof,  Phillips  &  Co.  were 
made  with  a  view  to  give  them  a  preference  over  other 
creditors  hardly  admits  of  a  doubt  The  bankrupts  knew  at 
the  time  their  insolvent  condition.  A  month  previous  they 
had  made  up  a  balance  sheet  of  their  affairs  which  showed 
that  their  assets  were  insufficient  to  pay  their  debts.  They 
had  contemplated  going  into  bankruptcy  in  December  pre* 
viouSy  and  were  then  pressed  by  numerous  creditors  for  pay- 
ment. Their  indebtedness  at  the  time  exceeded  150,000, 
and  except  to  Toof,  Phillips  &  Co.  they  did  not  pay  upon  the 
whole  of  it  over  f  500  dnring  the  previous  full  and  winter. 
Making  a  transfer  of  property  to  these  creditors,  under  these 
circumstances,  was  in  fact  giving  them  a  preference,  and  it 
must  be  presumed  that  the  bankrupts  intended  this  result  at 
the  time.  It  is  a  general  principle  that  every  one  must  be 
presumed  to  intend  the  necessary  consequences  of  his  acts. 
The  transfer,  in  any  case,  by  a  debtor,  of  a  large  portion  of 
his  property,  while  he  is  insolvent,  to  one  creditor,  without 
making  provision  for  an  equal  distribution  of  its  proceeds 
to  all  his  creditors,  necessarily  operates  as  a  preference  to 
him,  and  must  be  taken  as  conclusive  evidence  that  a  pref- 
erence was  intended,  unless  the  debtor  can  show  that  he 
was  at  the  time  ignoi*ant  of  his  insolvency,  and  that  his 
affairs  were  such  that  he  could  reasonably  expect  to  pay  all 
his  debts.  The  burden  of  proof  is  upon  him  in  such  case, 
and  not  upon  the  assignee  or  contestant  in  bankruptcy. 
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No  Bach  proof  was  made  or  attempted  in  tbis  case.  Bot, 
on  the  contrary,  the  evidence  shows  that  the  conveyancee 
were  executed  upon  the  expectation  of  the  bankrupts,  and 
upon  the  assurance  of  Toof,  Phillips  k  Co.,  that  in  conse- 
quence of  them  they  would  continue  to  sell  the  bankrupts 
goods  on  credit,  as  they  had  previously  done ;  and  that  no 
arrangement  was  made  by  the  bankrupts  with  any  other  of 
their  creditors,  either  for  payment  or  security,  or  for  an  ex- 
tension of  credit. 

The  fact  that  the  title-bond  was  assigned,  and  the  prop- 
erty for  which  it  was  given  was  conveyed  to  Mahan  alone, 
and  not  to  Toof,  Phillips  k  Co.,  does  i^ot  change  the  char- 
acter of  the  transaction.  Mahan  was  a  member  of  that  firm, 
and  the  conveyance  was  made  to  him  with  the  understanding 
that  the  sum  mentioned  as  its  consideration  should  be  cred- 
ited on  the  indebtedness  of  the  bankrupts  to  them.  Both 
of  the  bankrupts  testified  that  such  was  the  understanding 
at  the  time.  The  pretence  that  Mahan  bought  the  lots  as 
an  investment  on  private  account  will  not  bear  the  slightest 
examination.  It  is  in  proof  that  the  lots  at  the  time  were 
only  worth  $4000  at  the  outside,  yet  the  consideration  given 
was  nearly  $7000.  Toof,  Phillips  k  Co.  might  well  have 
been  willing  to  credit  this  amount  on  their  claim  against  in- 
solvent traders  in  consideration  of  obtaining  from  them  the 
possession  of  property  of  much  less  value,  but  it  is  incredible 
that  an  individual,  seeking  an  investment  of  his  money, 
would  be  careless  as  to  the  difierence  between  the  actual 
value  of  the  property  and  the  amount  paid  as  a  considera* 
tion  for  its  transfer  to  him. 

8d.  From  what  has  already  been  said  it  is  manifest  not 
only  that  the  bankrupts  were  insolvent  when  they  made  the 
conveyances  in  controversy,  but  that  the  creditors,  Toot*^ 
Phillips  k  Co.,  had  reasonable  cause  to  believe  ttiat  they  were 
insolvent  The  statute,  to  defeat  the  conveyances,  does  not 
require  that  the  creditors  should  have  had  absolute  knowl- 
edge on  the  point,  nor  even  that  they  should,  in  fact,  have 
had  any  belief  on  the  subject.  It  only  requires  that  they 
should  have  had  reasonable  cause  to  believe  that  such  was 
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the  fact  And  reasonable  cause  they  roost  be  considered  to 
have  had  when  snch  a  state  of  facts  was  brooght  to  their 
notice  in  respect  to  the  affairs  and  pecuniary  condition  of 
the  bankrupts  as  would  have  led  prudent  business  men  to 
the  conclusion  that  they  could  not  meet  their  obligations  as 
they  matured  in  the  ordinary  course  of  business.  That  snch 
a  state  of  facts  was  brought  to  the  notice  of  the  creditors  is 
plainly  shown.  Chetlain,  one  of  the  bankrupts,  testifies 
that  previous  to  the  execution  of  the  conveyances  he  had 
several  conversations  with  Mahan  respecting  their  finances, 
and  told  him  the  amount  or  near  the  amount  of  their  in- 
debtedness, and  that  ihey  could  not  pay  it.  Mahan  advised 
them  to  get  extensions,  and  said  that  he  would  help  them 
to  get  through.  Cbetlain  also  testifies  that  such  was  the 
state  of  the  finances  of  the  bankrupts  that  on  one  occasion, 
in  conversation  with  Mahan,  they  offered  to  turn  over  to 
him  their  entire  assets  if  he  would  assume  their  liabilities 
and  give  them  a  receipt,  and  that  he  declined  the  ofier. 

It  also  appears  in  evidence  that  the  levy  by  the  sheriff 
npon  the  stock  of  goods  of  the  bankrupts,  already  men- 
tioned, which  was  made  in  January,  1868,  caused  a  tempo- 
rary suspension  of  their  business,  and  that  Mahan  was  in 
Augusta  at  the  time  and  had  an  interview  with  the  bank- 
rupts on  the  subject  of  the  levy. 

It  also  appears  that  about  the  last  of  December,  1867,  or 
the  first  of  January,  1868,  Toof,  Phillips  &  Co.  sent  notes  of 
the  bankrupts  which  they  held  to  an  agent  in  Augusta  for 
collection.  The  agent  presented  the  notes  for  payment  to 
the  bankrupts  and  was  told  by  them  that  they  couhl  not  pay 
the  notes  at  that  time.  The  agent  then  wrote  to  Toof,  Phil- 
lips k  Co.  that  they  had  better  look  to  their  interests,  as  his 
conviction  was  that  it  was  doubtful  whether  they  would  be 
able  to  collect  their  debts.  Shortly  after  this  Mahan  went 
to  Augusta  to  look  after  the  matter,  and  whilst  there  the 
conveyances  in  controversy  were  made. 

It  is  impossible  to  doubt  that  Mahan  ascertained,  while 
thus  in  Augusta,  the  actual  condition  of  the  afiuirs  of  the 
bankrupts.    The  facts  recited  were  sufficient  to  justify  the 
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conclosion  that  they  were  insolvent,  or  at  least  furnished 
reasonable  cause  for  a  belief  that  such  was  the  fact 

4th.  It  only  remains  to  add  that  the  creditors,  Toof,  Phil- 
lips k  Co.,  had  also  reasonable  gronnd  to  believe  that  the 
conveyances  were  made  in  fraud  of  the  provisions  of  the 
bankrupt  act  This,  indeed,  follows  necessarily  from  the 
facts  already  stated.  The  act  of  Congress  was  designed  to 
secure  an  equal  distribution  of  the  property  of  an  insolvent 
debtor  among  his  creditors,  and  any  transfer  made  with  a 
view  to  secure  the  property,  or  any  part  of  it,  to  one,  and 
thus  prevent  such  equal  distribution,  is  a  transfer  in  fraud 
of  the  act  That  such  was  the  effect  of  the  conveyances  in 
this  case,  and  that  this  eftect  was  intended  by  both  creditors 
and  bankrupts,  does  not  admit,  upon  the  evidence,  of  any 
rational  doubt.  A  clearer  case  of  intended  fraud  upon  the 
act  is  not  often  presented. 

DSORSB  AFFIRMED. 

Mr.  Justice  BRADLEY  was  absent  from  the  court  when 
this  case  was  submitted,  and  consequently  took  no  part  in 
its  decision. 


WHaxLSR  V.  Harris. 

1.  Ob  spfMil  lo  the  Oireoil  CooTi  from  m  decree  ia  the  District  Court  for  tiM 
jMiymeDt  of  money,  the  Cireoit  Court  aiBrmed  the  Judgment  of  the  Dis- 
trict Court  with  costt  to  be  taxed,  from  which  afirmence  the  respondent 
took  en  sppeiil  here.  After  the  appeal  here,  another  decree  was  ren- 
dered  by  the  Circuit  Court,  in  which,  after  reciting  the  former  decree 
and  taxation  of  costs,  it  was  decreed  in  form  that  the  appellee  haTe 
judgment  against  the  appellant  for  the  amount  decreed,  together  with 
costs,  amounting  to  the  sum  of  $6444. 

S.  On  motion  to  dismiss  this  last  appeal,  on  the  ground  of  a  former  one 
pending  in  the  same  case:  JSTsU,  that  under  the  circumstances,  the  first 
decree  was  not  a  final  decree ;  and  that  it  was  the  first  appeal  and  nof 
the  seeond  which  should  be  dismissed. 

t.  The  court  approves  the  practice  of  entering  decrees  in  form  before  taking 
appeals  to  diis  court. 

This  was  a  motion  by  Mr.  Donahue  to  dismiss  an  appeal 
from  the  Circuit  Court  for  the  Southern  District  of  New 


68  Whbblbe  v.  Harbd.  [Sap.  Ot 

SteteiDMit  of  the  cam. 

York»  on  the  ground  that  a  prior  appeal  had  been  taken  and 
was  pending  in  the  aanie  soit. 
The  case  waa  thns : 

The  Judiciary  Act,  bj  its  22d  section,*  gives  a  writ  of 
error  to  this  coart,  from  final  decrees  in  the  Circuit  Courts, 
and  enacts  that : 

«  Every  jndgo  signing  a  citation  on  any  writ  of  error,  shall 
take  good  and  soiBoient  security  that  the  plaintiff  in  error  shall 
prosecute  bis  writ  to  effect,  and  answer  all  damages  and  cosU^ 
if  he  fail  to  make  his  plea  good.'' 

The  28d  section  of  the  same  act,  enacts  that  the  writ  of 
error 

''Shall  be  a  supersedeas,  and  stay  execution  in  cases  only 
where  the  writ  of  error  is  served  by  a  copy  thereof  being  lodged 
for  the  adverse  party  in  the  clerk's  office,  where  the  record  re- 
mains, within  ten  days,  Sundays  ezclasive,  after  .  . .  passing  the 
decree  complained  of.  Until  the  expiration  of  which  term  of 
ten  days,  executions  shall  not  issue  in  any  case  where  a  writ  of 
error  may  be  a  sapersedeas," 

The  act  of  March  8d,  180S,t  amendatory  of  the  said  act, 
gives  by  its  2d  section  an  appeal  in  all  ^'^/mZ  judgments  and 
decrees  in  the  Circuit  Courts,  in  any  eases  of  admiralty  and 
maritime  jurisdiction,  declaring  that  such  appeals  shall  be 
subject  to  the  same  rules,  regulations,  and  restrictions  as  are 
prescribed  in  law,  in  cases  of  writs  of  error." 

With  these  statutory  provisions  in  force,  Harris,  on  libel 
filed  in  the  District  Court  at  New  York,  obtained  a  decree 
for  advances  made  to  a  vessel  of  the  respondent.  From  that 
decree  the  respondent  appealed  to  the  Circuit  Court  The 
cause  was  there  tried,  and  on  the  19th  of  March,  1870,  a 
decree  made  in  these  words : 

"  This  cause  coming  on  to  be  heard  on  the  appeal  herein  taken 
by  S.  G.  Wheeler,  after  hearing,  and  due  deliberation  had ;  it  is 
now  ordered,  adjudged,  and  decreed  that  the  judgment  herein 
be  affirmed,  with  the  costs  to  be  taxed." 

*  1  But.  at  Large,  S6.  f  2  Id.  244. 
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After  more  than  ten  days — there  having  as  yet  been  no 
taxation  of  costs  nor  decree  in  more  form  than  as  above 
given — the  respondent  appealed  to  the  Supreme  Conrt  of 
the  United  States,  giving  a  bond  duly  approved  and  suflScient 
in  form  and  in  amount  to  operate  as  a  stay  of  execution. 
The  libellauts,  notwithstanding  such  appeal,  having  caused 
their  costs  in  the  Circuit  Court  to  be  taxed,  issued  execution. 
Thereupon,  the  respondent  moved  to  set  aside  the  execution, 
insisting: 

Ist.  That  no  execution  could  regularly  issue  upon  a  mere 
order  of  affirmance. 

2d.  That  the  respondent  had  ten  days  after  a  judgment  m 
form  awarding  to  the  libellants  a  recovery  of  some  amount 
ascertained  and  settled  by  the  terms  of  a  final  decree. 

On  the  other  hand,  it  was  argued  by  the  libellants,  that 
the  order  of  affirmance  was  the  final  decree,  within  the  mean- 
ing of  the  acts  of  Congrc^ss,  and  that  the  appeal  was,  there- 
fore, too  late ;  that  such  order  of  affirmance  was  frequently 
the  only  order  made  in  the  Circuit  Court  for  New  York,  and 
that  appeals  had  in  many  cases  been  heard  in  the  Supreme 
Court  of  the  United  States,  when  no  other  order  or  judg- 
ment of  the  Circuit  Court  appeared  in  the  record;  that 
SUsby  V.  Fooie*  was  a  signal  instance  of  this;  that  there  an 
appeal  in  equity  had  been  taken  to  the  Supreme  Court 
within  ten  days  aiter  the  decision  of  the  Circuit  Court  was 
announced  and  entered  in  the  minutes,  and  before  a  decree 
was  settled  and  entered ;  and  that  after  such  formal  decree 
was  made,  another  appeal  was  taken.  But  that  on  a  motion 
to  dismiss,  the  conrt  declared  that  either  appeal  was  regu- 
lar, in  view  of  the  difiering  practice  prevailing  in  difiTerent 
circuits;  but,  as  it  was  not  proper  that  there  should  be  two 
appeals  in  the  same  case,  they  dismissed  the  latter  and 
allowed  the  former  to  stand.  The  counsel  for  the  libellants, 
therefore,  insisted  in  the  Circuit  Court  below  that  the  exe- 
cution was  regular. 

*  20  Howard,  290. 
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The  circuit  jadge,  in  passing  upon  the  motion  to  set 
aside  the  execation,  said  as  follows: 

*'  The  22d  section  of  the  act  of  1789,  and  the  2d  section  of  the 
act  of  1808,  are  held  to  require  the  jndge,  on  signing  the  cita- 
tion, on  appeal,  to  require  security  in  a  sam  safflcient  to  cover 
the  whole  judgment,  damages,  and  costs,  as  well  as  the  costs  in 
error.*  The  inference  is  at  least  plausible,  that  until  some  actual 
award  of  damages  and  costs  to  a  definite  amount,  the  party  ap- 
pealing does  not  know,  and  the  judge  taking  the  security  does 
not  know  what  should  be  the  amount  of  the  bond,  nor  in  what 
amount  the  sureties  should  justify;  and  that  no  judgment  can 
be  said  to  be  rendered,  and  more  especially  no  decree  in  admi- 
ralty can  be  said  to  be  passed,  until  some  actual  award  of  re- 
covery by  the  libellant  is  made. 

'*  If  the  case  was  not  ripe  for  an  appeal,  then  such  appeal 
would  be  dismissed,  and  it  necessarily  follows  that  it  can  have 
no  influence  on  the  present  motion;  that  is  to  say,  if  it  was 
premature  and  would  be  dismissed  by  the  Supreme  Court,  then 
it  cannot  stay  the  libellant's  prooeediugs.  If  it  was  not  prema- 
ture, but  will  operate  to  give  the  Supreme  Court  jurisdiction, 
still,  not  having  been  taken  within  ten  days  after  the  entry  of 
the  order  appealed  from,  it  cannot  stay  execution,  unless  1  should 
hold  that  an  appeal  may  be  taken  before  the  ten  days  begin  to 
run,  within  which  it  must  be  taken.  In  view  of  the  decision  in 
SiMy  V.  Foate^  1  prefer  to  leave  it  to  the  Supreme  Court  to  say 
whether  the  ten  days  begin  to  run  so  soon  as  the  time  arrives 
when  an  appeal  may  be  taken;  and  whether,  if  the  respondent 
waits  until  the  actual  entry  of  a  decree  which  settles  definitely 
all  the  details,  his  appeal,  if  taken  within  ten  days  thereafter, 
will  stay  execution. 

"  Here,  an  execution  has  been  issued  when  there  is  no  judg- 
ment or  decree  awarding  to  the  libellants  a  recovery,  or  award- 
ing to  them  any  execution  or  other  means  of  giving  effect  to  the 
decision  of  the  court.  I  am  informed  that  it  has  not  been  un- 
usual in  this  circuit,  to  issue  execution  in  cases  in  admiralty, 
when  no  other  judgment  than  an  order  of  affirmance  has  been 
made  or  entered,  the  proctor,  for  that  purpose,  taking  the  amount 

*  Cfttlett  9.  Brodie,  9  Wheaton,  658 ;  Stafford  v.  Union  Bank,  16  Howardi 
1S6. 
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of  damages  to  be  collected  from  the  decree  in  the  District  Court, 
and  the  costs  of  appeal  from  the  taxation  by  the  clerk.  I  think 
such  a  practice  both  loose  and  irregular,  and  I  am  not  aware  of 
any  like  practice  anywhere." 

The  circuit  judge  accordingly  set  the  execution  aside, 
thus  implying,  of  course,  that  the  first  appeal  was  prema- 
ture, and  in  consequence  of  this  opinion  and  the  action  of 
the  court  a  decree  was  thus  entered  on  the  27th  day  of  May, 
1871 : 

"  A  decree  of  affirmance  having  been  entered  herein  on  the 
19th  day  of  March,  1870,  by  which  the  decree  of  the  District 
Court  was  in  all  things  affirmed  with  costs  to  be  taxed,  which 
costs  were  taxed  on  the  21st  day  of  April,  1870,  at  f 640.61 ; 
now,  on  motion  of  the  proctors  for  the  appellees,  it  is  ordered, 
adjudged,  and  decreed,  that  the  appellee  have  judgment  against 
said  S.  6.  Wheeler,  appellant,  for  the  amount  so  decreed  then, 
together  with  the  costs  so  taxed,  amounting,  with  interest,  to 
the  sum  of  $5444.69,  for  which  judgment  is  hereby  entered 
against  him,  the  said  appellant,  and  that  the  appellees  have  ex- 
ecution therefor." 

From  this  judgment  a  petition  of  appeal  to  this  court  was 
filed  on  the  7th  day  of  June,  1871,  and  on  the  same  day  a 
citation  issued. 

The  present  motion  was  made  to  dismiss  this  last  appeaL 

« 

3fr.  Danohuty  in  support  of  his  motion : 

V 

SUsbj/  V.  Fooie  has  passed  on  this  very  question.  Under 
that  decision  the  first  appeal  is  good,  and  the  question  whe- 
ther it  stays  proceedings  or  not  does  not  change  this  matter. 
In  the  present  matter,  therefore,  the  case  is  before  the  court, 
on  the  first  appeal;  and  two  appeals  are  not  allowable  in  the 
same  case  on  the  same  question. 

The  statute  giving  the  party  an  appeal  gives  the  defeated 
party  the  right  to  appeal  from  the  rendering  or  passing  of 
the  judgment  or  decree  complained  of.  He  has  his  choice, 
and  when  he  takes  it,  and  his  appeal  is  good,  his  further 
right  or  appeal  in  that  case  is  gone. 
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Both  coDtiDgencieft  on  which  au  appeal  rest  bad  occarred. 
When  the  finit  appeal  was  taken  the  jadgroeut  had  passed 
and  the  decree  had  beeu  rendered ;  all  that  remained  to  be 
done  was  to  make  np  the  amoant,«-a  merely  clerical  opera- 
tiou. 

Messrs.  Ooodrieh  and  Wheeler^  centra^  argned  that  in  view 
of  the  whole  case,  if  either  appeal  was  to  be  dismissed  it 
should  be  the  first* 

The  CHIEP  JUSTICE: 

It  is  quite  true  that  two  appeals  are  not  allowed  in  the 
same  case  on  the  same  qaestion.  We  must  determine  which 
one  of  the  two  should  be  dismissed.  It  may  be  that  the  first 
appeal  was  from  a  decree  which  might  be  taken  as  final,  if 
the  second  decree  had  not  beeu  rendered.*  But  it  is  ob- 
vious that  the  circuit  judge  did  not  regard  it  as  filial,  and  it 
was  certainly  defective.  The  second  decree  was  rendered, 
not  by  inadvertence,  but  in  view  of  the  rendition  of  the  first 
decree;  and,  in  order  to  settle  the  practice  in  the  Circuit 
Court  for  the  Southern  District  of  New  York,  that  a  decree 
of  affirmance,  without  taxation  of  costs  and  without  specify- 
ing the  sum  for  which  it  is  rendered,  is  not  to  be  regarded 
as  a  final  decree. 

We  think  this  the  better  practice,  and  therefore  hold  that 
the  first  appeal  must  be 

DiSMISSSD  AS  laRMULAK. 


BavANS,  RscBiVBR,  V.  United  Statbs. 

1.  Where  a  reoelTer  of  public  moneys  hu  tach  moneys  in  hU  bande,  whieb 
would  not  bave  been  in  hit  hendt  at  all,  if  he  had  paid  ibem  oTer 
with  the  promptnen  that  the  acta  of  Congrefs  and  the  Treatury  Regula- 
tions made  in  pursuance  of  them,  prescribing  the  duties  of  reoeiTt>rs,  in 
this  respect  made  it  his  duty  to  do,  and  which  therefore— inasmuch  as 


*  Rubber  Company  e.  Goodyear,  6  Wallace,  168 ;  Silsby  e.  Foote,  90 
Howard,  290. 
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the  doties  of  reeeivert  under  their  official  hondt  are  defined  by  those  acts 
and  Treasury  Begulations — it  was  also  .his  duty  under  his  official  bond 
to  do,— evidence  that  the  moneys  were  forcibly  talcen  from  him  by  the 
agents  of  tbe  so-called  <*  Confederate  States,''  usurping  the  authority  of 
the  rightful  government,  and  compelling  obedience  to  itself  exclusively 
throughout  the  State  in  which  the  receiver  was,  hM  to  have  been  rightly 
refused  in  a  suit  by  the  government  on  the  official  bond  of  such  re- 
ceiver, as  short  of  meeting  the  necessity  of  the  case ;  it  having  been 
owing  to  the  default  of  the  receiver  in  not  paying  over  promptly  and  at 
tbe  right  times,  that  tbe  moneys  were  exposed  to  seizure,  at  all,  by  tha 
rebel  usurping  government. 
2.  Where  there  are  no  disputed  facts  in  the  case,  the  court  may  properly  tell 
the  jury  in  an  absolute  form  how  they  should  find. 

Error  to  the  Circait  Coort  for  the  Eastern  District  of 
Arkansas;  the  case  being  this: 

Prior  to  February,  1860,  Bevans  had  been  appointed  a 
receiver  of  public  money  for  the  district  of  lands,  subject 
to  sale  at  Balesville,  Arkansas,  and  gave  bond  conditioned 
that  he  ^^  should  have  truly  and  faithfully  executed  and  dis- 
charged, and  should  continue  truly  and  faithfully  to  execute 
and  discharge  all  the  duties  of  the  said  office." 

These  duties  are  defined  by  acts  of  Congress  and  by 
Treasury  Regulations  enacted  in  pursuance  of  them. 

The  6th  section  of  the  act  of  May  lOrh,  1800,  made  it  the 
duty  of  all  such  receivers  to  transmit  to  tbe  Secretary  of  the 
Treasury  accounts  of  all  public  moneys  by  them  received, 
within  thirty  days  in  case  of  public  sale,  and  quarterly  in 
case  of  private  sales,  and  to  transmit  the  money  received  by 
them  within  three  months  after  its  receipt  The  act  of 
August  6th,  1846,*  however,  and  subsequent  acts  made  it 
the  duty  of  such  receiveref  "  to  keep  safely,  without  loan- 
ing, using,  depositing  in  banks,  or  exchanging  for  other 
funds  than  as  allowed  by  the  act,  all  the  public  money  col- 
lected by  them,  or  otherwise  at  any  time  placed  in  their  pos- 
session and  custody,  till  the  same  is  ordered,  by  the  proper 
department  or  officer  of  the  government,  to  be  transferred, 
or  paid  out,  and  when  such  orders  for  transfer,  or  payment, 
are  received,  faithfully  and  promptly  to  make  the  same  as 

*  9  Stat,  at  Large,  60.  f  Section  6. 


Deo.  1871.]        BiVANS  v.  TTnitsd  Statbb.  69 


SUtement  of  the  case. 


on  the  6th  day  of  May,  1861,  Bevans,  the  receiver,  was  re- 
siding at  Independence,  in  the  State  of  Arkansas;  that  on 
that  day  the  people  of  the  State,  legally  assembled  in  con- 
vention, passed  *^  a  secession  ordinance,"  whereby  the  State 
of  Arkansas  was  withdrawn  from  the  Union;  that  sach  ordi- 
nance became  of  force  and  effect,  and  was  binding  on  all  the 
citizens  of  the  State ;  that  the  convention  then  passed  an 
ordinance  prohibiting  all  officers  of  the  United  States  from 
paying  out  any  money  of  the  United  States  in  their  hands, 
and  requiring  them  to  hold  such  money  subject  to  the  further 
order  of  the  convention,  and  that  immediately  after  the  pas- 
sage of  this  second  ordinance  he  was  notified  thereof  before 
he  had  time  to  account  to  the  United  States,  or  to  remit  the 
money  in  his  hands  as  receiver.  In  connection  with  this 
the  defendants  further  offered  to  prove  that  subsequently 
the  State  of  Arkansas  was  attached  to  what  was  called  the 
'^Southern  Confederacy,"  and  that  in  order  to  insure  per- 
formance of  her  duties  as  a  member  of  said  confederacy,  the 
convention  aforesaid,  and  the  legislature  of  the  State  made 
provision  for  seizing,  and  did  actually  seize  the  money  in 
the  hands  of  the  said  Bevans,  as  receiver ;  that  under  the 
said  acts  and  ordinances  he  paid  to  the  agents  of  the  State 
all  the  money  he  had  in  his  possession  belonging  to  the 
United  States,  as  he  was  forced  and  compelled  to  do,  the 
State  being  organized  as  a  member  of  the  confederacy,  she 
and  the  confederacy  having  armed  troops  in  her  territory  to 
compel  him  to  pay,  the  acts  and  ordinances  being  compul- 
sory, and  the  agents  and  officers  of  the  State  threatening 
that  if  he  declined  to  pay  they  would  punish  him  by  im- 
prisonment, or  otherwise,  and  that  in  consequence  of  such 
menaces  he  did,  on  the  1st  day  of  January,  1862,  pay  over 
to  such  agents  and  officers  all  the  money  he  had  in  his  hands 
as  a  receiver,  which  was  placed  in  the  treasury  of  the  State 
in  aid  of  the  war  against  the  United  States,  at  a  time  when 
he  could  not  remit  the  same  to  the  Treasury  Department  at 
Washington.     These  facts  had  been  pleaded  in  bar. 

The  evidence  thus  offered  by  the  defendants  the  Circuit 
Court  refused  to  receive,  being  of  opinion  that  if  all  the 
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fiict8  which  it  teuded  to  provo  were  proved,  they  would  not 
amount  to  a  defence,  and  the  court  accordingly  directed  the 
jury  to  find  for  the  plaiutifis  the  amount  clninied,  in  and  by 
the  papers  read  in  evidence  by  the  plainti^  viz. :  IIQ^TST, 
with  interest  from  October  4th,  1861. 

Verdict  and  judgment  having  gone  accordingly  for  the 
United  States,  Bevans  and  the  sureties  brought  the  case 
here;  the  decision  of  the  court  upon  the  evidence  offered, 
and  which  it  refused  to  receive,  being  the  principal  error 
assigned;  the  absolute  form  of  the  direction  to  the  jury 
as  to  their  finding  being  also  a  matter  excepted  to. 

The  case  was  twice  argued. 

Mr.  A.  H.  Garland f  far  the  plaintiff'  m  error ^  on  the  first 
point  went  into  an  able  and  learned  argument,  citing  various 
adjudged  cases,  to  show  that  where  the  condition  of  a  bond 
became  imposssible  to  be  performed  by  great  overpowering 
force  and  foar,  then  the  obligation  was  saved. 

On  the  second  point  he  submitted  that  the  direction  of  the 
court  to  the  jury,  unqualified  as  it  was,  took  out  of  their 
hands  all  that  there  was  for  them  to  do,  and  was  thus  erro- 
neous ;  that  the  instruction  should  have  been,  **  if  the  jury 
believe,"  Ac. 

Mr.  B.  H.  BrisioWy  SoUcUar-Qeneral,  and  Mr.  W.  A.  FSM 
and  Mr.  C.  H.  Hill^  Assistant  AUomei/S'Qeneraly  contra. 

Mr.  Justice  STRONG  delivered  the  opinion  of  the  court 

It  is  to  be  observed  that  the  defence  attempted  in  this 
case,  was  not  a  denial  of  the  receiver^H  obligation  to  pay  all 
the  public  money  in  his  hands  to  the  United  States,  accord- 
ing to  the  condition  of  his  bond  and  the  requirements  of 
the  acts  of  Congress,  nor  was  it  an  assertion  of  performance 
of  his  obligation,  but  it  was  setting  up  an  excuse  for  non- 
performance. Was  the  receiver  then  in  a  condition  to  avail 
himself  of  the  excuse  which  he  presented  ?  It  may  be  a 
grave  question  whether  the  forcible  taking  of  money  belong- 
ing to  the  United  States  from  the  possession  of  one  of  her 
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officers,  or  agents  lawfally  holding  it,  by  a  government  of 
paramoQut  force,  which  at  the  time  was  usarping  the  an- 
thorit  J  of  the  rightful  government,  and  compelling  obedience 
to  itself  exclusively  throughout  a  State,  would  not  work  a 
discharge  of  such  officers  or  agents,  if  they  were  entirely 
free  from  fault,  though  they  had  given  bond  to  pay  the 
money  to  the  United  States.  This  question  has  been  thor- 
oughly  argued,  but  we  do  not  propose  now  to  consider  it, 
for  its  decision  is  not  necessary  to  the  case.  The  bond  of  a 
receiver  of  public  money  is  given  to  insure  the  performance 
of  all  his  duties,  and  those  duties  are  defined  by  the  acts  of 
Congress  and  by  Treasury  Regulations  made  under  the  acts. 
[The  learned  justice  here  quoted  the  acts  of  CongresH  and 
the  Treasury  Regulations,  in  the  language  already  given  on 
page  68,  setting  out  the  duties  of  receivere  of  public  moneys, 
to  the  performance  of  which  they  are  bound  by  their  official 
bonds,  and  continued:]  In  view  of  the  fact  that  the  duties 
of  this  receiver,  to  the  performance  of  which  he  was  bound 
by  his  bond,  were  thus  prescribed,  it  is  plain  that  it  was 
not  in  consequence  of  the  Arkansas  ordinances  and  acts  of 
assembly,  or  in  consequence  of  any  action  of  the  usurping 
government  alone,  that  the  money  in  the  receiver's  bauds 
was  not  paid  to  the  United  States.  Hence  the  evidence 
offered  by  the  defendants  came  short  of  meeting  the  case, 
for  it  was  the  default  of  the  receiver  that  exposed  the  money 
to  seizure  by  the  usurping  power  which  for  a  time  excluded 
the  anthority  of  the  government.  The  condition  of  the 
bond  was  broken  long  before  the  ordinance  of  secession  was 
passed.  It  was  the  duty  of  Bevans  to  pay  over  the  money 
in  his  hands,  in  large  part,  more  than  a  year  before  any  ob- 
stacle came  in  the  way  of  his  payment.  Had  he  performed 
his  duty,  all  of  it  would  have  been  paid  into  the  treasury  by 
the  Ist  of  April,  1861.  He  was,  therefore,  a  defaulter  when 
the  alleged  seizure  was  made,  and  it  was  his  default  which 
concurred  with  the  acts  of  the  public  enemy,  and  con- 
tributed to,  or  facilitated,  the  wrong  which  was  perpetrated, 
or,  at  least,  rendered  it  possible.  Since  then  his  bond  had 
become  absolute  by  his  failure  to  perform  its  conditions, 
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and  Bince  the  eridence  offered  tended  to  show  at  moet  an 
excQBe  for  non-performance  after  May  6th,  1861 » it  is  mani- 
fest that  it  presented  an  insufficient  defence  to  the  action. 
Seeking  relief,  which  in  its  nature  was  equitable,  as  the  re- 
ceiver did,  it  was  incombent  upon  him  to  come  with  clean 
hands,  and  to  place  the  obligees  in  the  bond  in  as  good  a 
situation  as  they  would  have  held  had  he  made  no  default 

It  is  not  to  be  overlooked  that  Bevans  was  not  an  ordinary 
bailee  of  the  government.  Bailee  he  was  undoubtedly,  but 
by  his  bond  he  had  insured  the  safe-keeping  and  prompt 
payment  of  the  public  money  which  came  to  his  hands. 
His  obligation  was,  therefore,  not  less  stringent  than  that  of 
a  common  carrier,  and  in  some  respects  it  was  greater.  In 
United  States  v.  Pnseott^*  it  was  said  by  this  court:  ''  Public 
policy  requires  that  every  depositary  of  public  money  should 
be  held  to  a  strict  accountability.  Not  only  that  he  should 
exercise  the  highest  degree  of  vigilance,  but  that  he  should 
keep  safely  the  moneys  which  come  to  his  hands.  Any 
relaxation  of  this  condition  would  open  the  door  for  frauds 
which  might  be  practiced  with  impunity."  These  observa- 
tions apply  in  full  force  to  the  present  case.  It  cannot  be 
allowed  that  a  depositary  of  public  money,  who  has  not  only 
assumed  the  common  obligations  of  a  bailee,  but  has  given 
bond  to  keep  safely  the  money  in  his  hands,  and  to  pay  it 
over  promptly,  as  required  by  law,  may,  by  making  a  de- 
fault, throw  upon  the  government  the  risk  of  loss  of  the 
money  by  the  intervention  of  a  public  enemy.  We  are, 
therefore,  of  opinion  that  the  evidence  offered  by  the  de- 
fendants in  the  court  below  tended  to  show  no  sufficient 
defence  to  the  claim  of  the  plaintiffi,  and  that  it  was  prop- 
erly rejected. 

The  objection  that  the  jury  was  instructed  to  find  for  the 
plaintiffs  the  amount  claimed  by  the  papers  given  in  evi- 
dence (viz.,  the  official  settlements),  with  interest  thereon, 
is  entirely  without  merit  There  was  no  evidence  to  impeach 
the  accounts  stated,  or  to  show  set-off,  release,  or  payment 

•  8  Howard,  688 
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The  instraction  was,  therefore,  in  accordance  with  the  legal 
effect  of  the  evidence,  and  there  were  no  disputed  facts  upon 
which  the  jury  could  pass. 

JUDGMSNT  AFFIRMED. 

The  CHIEP  JUSTICE  and  Mr.  Justice  CLIFFORD  dis- 
sented  from  the  judgment,  because  they  thought  that  the 
plea  in  bar  set  up  a  valid  defence. 


KOTB. 

At  the  same  time,  with  the  preceding  case,  was  heard 
another,  in  its  chief  point  identical  with  it,  but  embracing 
also  a. minor  point  of  evidence.    It  was  the  case  of 

Halliburton,  Marshal,  v.  Unitsd  States. 

1.  The  doctrine  of  the  preceding  case  at  to  the  accountability  of  the  receiren 

of  pablic  moneyt  affirmed. 

2.  Evidence  of  alleged  payments  made  or  of  set-off,  on  a  sail  on  a  marshal's 

official  bond,  hdd  rightly  excluded  under  the  4th  section  of  the  act  of 
March  8d,  1797,  there  having  been  no  evidence  that  what  was  excluded 
was  a  claim  presented  to  the  accounting  officers  of  the  Treasury,  and  by 
them  disallowed ;  nor  it  being  pretended  that  the  defendants  were  at 
tlie  trial  in  possession  of  vouchers  not  before  in  their  power  to  procure. 

This  case,  like  the  former,  came  here  on  error  to  the  Circuit 
Court  for  the  Eastern  District  of  Arkansas. 

The  action  was  debt  upon  a  marshal's  bond,  conditioned  for 
faithful  performance  of  all  the  duties  of  the  oiBce  of  marshal. 
The  bi^eaches  assigned  were  that  on  the  1st  day  of  April,  1861, 
Halliburton,  the  marshal,  was  indebted  to  the  United  States  in 
the  sum  of  $3946.65  for  money  bad  and  received  by  him  for  the 
Dse  of  the  plaintiffs,  and  upon  an  account  then  stated,  and  for 
money  which  had  previously  come  into  his  hands  as  marshal, 
which  it  was  his  duty  to  pay  over,  but  which  he  had  converted 
to  his  use.  Among  other  defences  set  up,  the  defendants  pleaded 
the  ordinance  of  secession  passed  by  the  convention  of  Arkanaas 
on  the  6th  of  May,  1861 ;  the  ordinance  of  the  same  convention 
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passed  Maj  7th,  1861,  reqairing  all  persons  haviDg  money  of 
the  United  States  in  their  hands  to  hold  the  same  sabject  to 
fiitare  action  of  the  oonvention,  and  a  sabseqnent  ordinance  of 
June  1st,  1861,  requiring  all  persons  having  money,  as  afore- 
said, to  pay  the  same  oyer  to  the  treasaror  of  Arkansas,  nnder 
severe  penalties  of  fine  and  long  imprisonment.  The  plea  far- 
ther averred  that  the  convention,  and  the  government  organ- 
iaed  thereunder,  had  the  physical  power  to  enforce  its  laws  and 
decrees,  and  did  enforce  them,  as  folly  as  any  organized  govern- 
ment might  do  for  a  long  period  of  time,  to  wit,  one  year,  and 
that  the  defendant,  Hallibarton,  yielding  to  the  force  and  com- 
pulsion of  the  said  government,  so  organised,  and  having  at 
that  time  no  protection  from  the  government  of  the  United 
States,  and  not  being  able  in  anywise  to  resist  the  execution 
of  the  ordinance  of  the  convention,  did  pay  the  money  men- 
tioned  in  the  declaration  mentioned  to  the  treasurer  of  Ar> 
kansas  on  the  2l8t  day  of  June,  1861.  The  plea  still  fhrther 
averred  that  after  the  7th  of  Hay,  1861,  Halliburton  had  no 
opportunity  to  pay  the  money  to  the  United  States,  and  that 
he  was  prevented  from  paying  the  same  by  public  hostilities. 
To  this  plea  there  was  a  demurrer,  and  judgment  was  given 
against  the  defendants,  which  was  one  error — the  principal 
one  ^insisted  on. 

There  was,  however,  another  error  assigned,  to  wit,  that  the 
Circuit  Court  refused  to  admit  evidence  of  payments  made  and 
of  an  alleged  set-off.  This  refusal  of  the  court  was  apparently 
founded  on  the  fourth  section  of  the  act  of  Congress  of  March 
8d,  1797,*  which  enacts  that  in  suits  between  the  United  States 
and  individuals,  no  claim  for  a  credit  shall  be  admitted  upon 
trial,  but  such  as  shall  appear  to  have  been  presented  to  the  ac- 
counting officers  of  the  Treasury  for  their  examination,  and  by 
them  disallowed,  in  whole  or  in  part,  unless  it  shall  be  proved 
to  the  satisfaction  of  the  court  that  the  defendant  is,  at  the 
time  of  trial,  in  possession  of  vouchers  not  before  in  his  power 
to  procure,  and  that  he  was  prevented  from  exhibiting  a  claim 
for  such  credit  at  the  Treasury  by  absence  from  the  United 
States  or  some  unavoidable  accident.  It  did  not  appear  that 
the  evidence  offered  and  rejected  came  within  the  provision  of 
this  statute. 


•  1  Stst  St  Lsige,  616. 
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Judgment  having  been  given  for  the  United  States,  the  mar- 
aha],  Haliibarton,  and  his  aareties,  broaght  the  case  here. 

It  was  twice  argued  and  by  the  same  counsel  and  on  the  same 
briefs  as  the  preceding  one. 

Mr.  Jaetice  STRONG  delivered  the  opinion  of  the  coart. 

Whut  we  have  said  in  the  case  jnst  decided  leads  to  the  con- 
clusion that  the  judgment  in  this  case  must  be  affirmed. 

Looking  to  the  declaration  and  the  plea  it  appears  that  the 
bond  had  become  absolute  more  than  a  month  before  the  ordi- 
nance of  secession  was  passed,  and  that  all  that  time  Hallibur- 
ton was  in  default.  The  plea  does  not  aver  that  there  was  any 
obstacle  in  the  way  of  payment  at  the  time  when  by  law  the 
payment  was  required  to  be  made,  or  for  a  considerable  period 
thereafter.  If,  then,  it  were  sufficiently  averred  that  after  the 
Ist  of  June,  1861,  payment  was  prevented  by  public  enemies, 
there  would  still  appear  a  default  of  the  obligors,  for  which  no 
excuse  is  offered,  a  fault  which  led  directly  to  the  loss  of  the 
public  money.  All  the  reasons,  therefore,  which  have  been 
mentioned  in  the  case  of  Bevans  v.  United  States,  why  the  evi- 
dence there  offered  was  insufficient  to  establish  a  defence,  con- 
cur in  justifying  the  judgment  given  upon  this  demurrer. 

This  disposes  of  the  principal  error  insisted  on.  To  the  other 
error  assigned — namely,  the  refusal  of  the  court  to  admit  evi- 
dence of  payments  made  and  of  an  alleged  setoff— the  fourth 
section  of  the  act  of  Congress  of  March  3d,  1797,  is  a  sufficient 
answer.  What  was  offered  and  rejected  was  not  any  claims 
presented  to  the  accounting  officers  of  the  Treasury,  and  by 
them  disallowed.  And  it  was  not  pretended  that  the  defendants 
were  at  the  trial  in  possession  of  vouchers  not  before  in  their 
power  to  procure.  The  evidence  was,  therefore,  properly  re- 
jected. 

JUDGMBNT  AFFIBMSD. 

The  CHIEF  JUSTICE  and  Mr.  Justice  CLIFFORD  dissented 
in  this  case,  as  in  the  former  one,  and  for  the  same  reason,  to 
wit,  that  they  thought  the  plea  in  bar  .set  up  a  valid  defence. 

[See  wpra^  p.  17,  Boyden  et  al.  v.  United  States.] 

VOL.  ZIXL  5 


66  Bioi  V.  HousTOH.  [8ap.  Ct 

Aifam^Bt  agaiiiBl  ib«  JarUdieUon. 


Bioi  V.  HouRov,  Admimuteatob. 

▲  citiien  of  one  State  getting  letters  of  edministratlon  on  the  eitate  of  • 
decedent  there,  ite  dtison  alto,  and  afterwardi  removing  to  another 
State,  and  beeoming  a  citiicn  of  it,  may  fue  in  the  Circuit  Court  of  the 
fint  State,  there  being  nothing  in  the  lawe  of  that  State  forbidding  an 
administrator  to  remove  from  the  State. 

Erbob  to  the  CircQit  Court  for  the  Middle  District  of 
Teiiiieseee;  the  case  being  thns: 

A.  W.  Vanleer,  a  citizen  of  Tenneeeee,  baring  died  at 
NaslivillCy  letters  of  administration  were  granted  by  the 
proper  authority  there  to  one  Houston,  on  his  estate.  It 
seemed  to  be  admitted  by  counsel  that,  at  this  time,  Hous- 
ton was  a  citizen  of  Tennessee.  But  he  afterwards,  it  was 
equally  admitted,  was  in  Kentncky  and  domiciled  there. 
Thus  domiciled  he  brought  two  suits  in  the  court  below, 
the  Circuit  Court  for  the  Middle  District  of  Tennessee,  to 
recover  from  Rice  on.  certain  notes  given  to  his  decedent, 
Vauleer.  In  these  suits  he  described  himself  in  his  norr. 
as  ^*a  citizen  of  the  State  of  Kentucky  and  administrator 
ot  the  estate  of  A.  W.  Vanleer,  deceased.''  The  defendant 
craved  oyer  of  the  letters.  Thi&  disclosing  that  the  letters 
were  granted  in  Tennessee,  the  defendant  pleaded  that  ^^  by 
the  said  letters  of  administration  it  appears  that  the  admin* 
istrator  of  the  estate  of  the  said  A.  W.  Vanleer  is  the  crea- 
ture of  the  law  of  Tennessee,  and  has  no  existence  as  such 
outside  of  the  State  of  Tennessee.''  To  this  plea  the  plain- 
tiff demurred,  and  the  demurrer  being  held  good  and  judg- 
ment given  for  the  plaintiff^  the  defendant  brought  the  case 
here.  The  point  involved  was  of  course  the  jurisdiction  of 
the  Circuit  Court 

Mr.  R.  A.  CrawfcrdyfcT  the  plaintiff  in  error: 

Of  course  the  Circuit  Court  has  no  jurisdiction  between 
citizens  of  the  same  State.  But  here  Houston  was  the  do- 
mestic administrator,  and  in  point  of  fact,  it  will  be  con- 
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ceded,  though  not  so  asserted  in  the  record,  a  citizen  of 
Tennessee,  when  he  got  his  letters;  he  having  afienoarda 
removed  to  Kentacky.  Independently  of  this,  since,  per- 
sonally, he  is  a  stranger  to  the  suit,  his  personal  dQmicH  in 
Kentucky  cannot  be  looked  to.  By  his  letters,  be  repre- 
.  sen  ted  the  sovereignty  of  Tennessee,  regardless  of  personal 
alienship. 

Messrs,  F.  B.  Fogg  and  H.  Maynard^  contra. 

Mr.  Justice  DAVIS  delivered  the  opinion  of  the  court 

The  question  of  jurisdiction  is  the  only  point  in  the  case. 

Although  in  controversies  between  citizens  of  different 
States,  it  is  the  character  of  the  real  and  not  that  of  the 
nominal  parties  to  the  record  which  determines  the  question 
of  jurisdiction,  yet  it  has  been  repeatedly  held  by  this  court 
that  suits  can  be  maintained  in  the  Circuit  Court  by  ezecu- 
tors  or  administrators  if  they  are  citizens  of  a  difterent  State 
from  the  party  sued,  on  the  ground  that  they  are  the  real 
parties  in  interest,  and  succeed  to  all  the  rights  of  the  testa- 
tor or  intestate  by  operation  of  law.  And  it  makes  no  dif- 
ference that  the  testator  or  intestate  was  a  citizen  of  the 
same  State  with  the  defendants,  and  could  not,  if  alive,  have 
sned  in  the  Federal  courts;  nor  is  the  status  of  the  parties 
affected  by  the  fact  that  the  creditors  and  legatees  of  the 
decedent  are  citizens  of  the  same  State  with  the  defendants.* 

In  this  state  of  the  law  on  this  subject,  it  is  not  perceived 
on  what  ground  the  right  of  Houston  to  maintain  these  suits 
can  be  qnestioned.  He  was  a  citizen  of  Kentucky,  had  the 
legal  interest  in  the  notes  sued  on,  by  virtue  of  the  authority 
conferred  on  him  by  the  court  in  Tennessee,  and,  therefore, 
had  a  right  to  bring  his  action  in  the  Federal  or  State  courts 
at  his  option. 

It  is  to  be  presumed,  in  the  absence  of  an  averment  in 

*  ChappedeUine  v.  Dechenaux,  4  Cranch,  806,  807;  Browne  et  al.  v. 
Strode,  6  Id.  308 ;  Childress's  Ex. «.  Emory  et  al.,  S  Wbeaton,  669;  Osborn 
9.  Bank  of  the  United  States,  9  Id.  856  ;  McNutt  v.  Bland  et  al.,  2  Howard, 
15;  Irvine  v.  Lowry,  14  Peters,  208;  fluff  v.  Hutchinson,  14  Howard,  686; 
Coal  Company  v.  Blatchford,  11  Wallace,  172. 
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the  pleadings  to  the  contrary,  that  Hoaston,  when  appointed 
administrator^  was  a  citizen  of  Kentucky,  and  if  so  the  ap- 
pointment was  legal,  for  the  laws  of  Tennessee  do  not  ibrbid 
the  probate  coarts  of  that  State  to  intrust  a  citixen  of  an- 
other State  with  the  duties  of  administering  on  the  estate 
of  a  person  domiciled  at  the  time  of  his  death  in  Tennessee, 
But  if  the  fact  be  otherwise,  as  seems  to  be  admitted  in 
argument,  and  Houston  were  a  citizen  of  Tennessee  at  the 
time  he  got  his  letters  of  administration,  the  liability  of  the 
defendants  to  be  sued  in  the  Federal  courts  remains  the 
same,  because  there  is  no  statute  of  Tennessee  requiring  an 
administrator  not  to  remove  from  the  State,  and  the  general 
law  of  the  land  allows  any  one  to  change  his  citizenship  at 
his  pleasure.  After  he  has  in  good  faith  changed  it,  he  has 
the  privilege  of  going  into  the  United  States  courts  for  the 
collection  of  debts  due  him  by  citizens  of  other  States, 
whether  he  holds  the  debts  in  his  own  right  or  as  adminis- 
trator. 

JUBGMUrr     AVtlBMBD. 


CuBTis  V.  Whitnbt. 

1.  A  lUtQie  doM  not  neccararily  impair  the  obligation  of  a  contract  bccauae 

it  may  affect  it  rotroftpectively,  ot  beoaate  it  enhances  the  difBculty  of 
performance  to  one  party  or  diminiahes  the  value  of  the  performance  to 
the  other,  provided  that  it  leaves  the  obligation  of  performance  in  faU 
force. 

2.  A  statute  which  requires  the  holder  of  a  tax  certificate  made  before  its 

passage  to  give  notice  to  an  occupant  of  the  land,  if  there  be  one,  before 
he  takes  his  tax-deed,  does  not  impair  the  obligation  of  the  contract  evi- 
denced by  the  certificate. 

Error  to  the  Supreme  Court  of  Wisconsin;  the  case 
being  thus: 

Mary  Curtis  brought  suit  under  a  statute  of  Wisconsin  to 
have  her  title  to  a  certain  piece  of  land,  which  she  claimed 
under  a  deed  made  on  a  sale  for  taxes,  established  and  qui- 
eted as  against  the  defendants. 
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The  sale  for  taxes  took  place  on  the  11th  day  of  May, 
1865,  and  she  received  a  certificate  stating  the  sale,  and  that 
she  would  *'  be  entitled  to  a  deed  of  conveyance  of  said  land 
in  three  years  from  that  date  unless  sooner  redeemed  ac- 
cording to  law/'  by  payment  of  the  amount  bid,  with  in- 
terest and  penalties;  and  accordingly,  on  the  12th  day  of 
May,  A.D.  1868,  she  received  the  deed  which  she  now  sought 
to  establish  as  the  title  to  the  land. 

But  the  legislature  of  Wisconsin,  on  the  10th  of  April, 
1867,*  enacted  that  in  all  such  cases  where  land  had  been  or 
should  thereafter  be  sold  for  taxes,  and  any  person  should 
have  been  in  the  actual  occupancy  or  possession  of  such  land 
tor  thirty  days  or  more  within  six  months  preceding  the 
time  when  the  deed  should  be  applied  for,  the  deed  should 
not  be  issued  unless  a  written  notice  should  have  been  served 
on  the  owner  or  occupant  by  the  holder  of  the  tax  certificate, 
at  least  three  months  prior  thereto.  The  act  required  that 
this  notice  should  set  forth  a  copy  of  the  certificate,  and 
state  who  was  the  holder  and  the  time  when  the  deed  would 
be  applied  for. 

In  the  present  case  there  was  such  occupancy  and  no 
notice  was  served,  and  the  court  held  the  tax-deed  void  for 
want  of  it;  overruling  the  objection  of  plaintiff,  that  the 
statute  requiring  notice  was  void  as  applied  to  her  case,  be- 
cause it  impaired  the  obligation  of  her  contract  evidenced 
by  the  certificate  of  sale. 

The  case  having  thus  gone  against  the  plaintiff,  she 
brought  the  case  here,  setting  up  the  same  point  that  she 
set  up  below. 

Mr.  E.  H.  Ellis,  for  the  plaintiff  in  error : 

A  tax  sale  of  which  the  tax  certificate  is  the  evidence  has 
been  decided,  by  the  courts  of  Wisconsin,t  to  be  a  contract 
between  the  State  of  Wisconsin  and  the  county  making  the 
sale  on  the  one  part  and  the  purchaser  on  the  other.    By  the 

*  Laws  of  WiscoDciD  of  1S57,  ch.  118,  p.  111. 

t  Sobinson  v.  Howe,  18  'Wiecossin,  841 ;  Lain  v.  Shepardson,  IS  Id.  59. 
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provisions  of  this  contract  Mrs.  Curtis  was  entitled  to  a  deed 
in  three  years  from  the  date  of  the  sale  (May  11th,  1865)^ 
subject  only  to  one  cotiditim^  viz. :  **  unless  sooner  redeemed." 
Nearly  two  years  thereafter,  viz.,  April  10th,  1867,  an  act  of 
the  legislature  was  passed  by  which  the  party  of  the  second 
part  was  required  to  perform  an  additional  service,  involving 
both  time,  labor,  and  expense,  in  order  to  obtain  the  fulfil- 
ment of  her  contract.  This  requirement  did,  in  our  opinion, 
impair  the  obligation  of  the  contract  made  at  the  time  of  the 
tax-sale. 

Mr.  T.  0.  Howe  argued  that  no  contract  was  violated. 

Mr.  Justice  MILLER  delivered  the  opinion  of  the  court 

Did  the  requirement  of  the  statute  of  the  10th  of  April, 
1867,  that  the  holder  of  a  certificate  of  tax-sale  should  give 
notice  to  whoever  might  be  found  in  possession  of  the  land 
before  taking  a  deed  impair  the  obligation  of  the  contract 
made  at  the  sale  ? 

It  must  be  conceded  by  all  who  are  fitmiliar  with  the  vast 
disproportion  between  the  value  of  the  land  and  the  sum  for 
which  it  is  usually  bid  off  at  such  sales,  and  the  frequency 
with  which  the  whole  proceeding  is  conducted  to  the  mak- 
ing  of  the  conveyance  intended  to  pass  the  title  without  any 
knowledge  on  the  part  of  the  real  owner,  that  the  require* 
ment  is  an  eminently  just  and  proper  one.  Nor  is  it  one 
difficult  to  comply  with,  as  it  is  only  made  necessary  where 
some  one  is  found  on  the  land,  on  whom  the  notice  can  bo 
served,  and  the  cost  of  serving  the  notice  must  be  paid  by 
any  party  offering  to  redeem. 

That  a  statute  is  not  void  because  it  is  retrospective  has 
been  repeatedly  held  by  this  court,  and  the  feature  of  the 
act  of  1867,  which  makes  it  applicable  to  certificates  already 
issued  for  tax-sales,  does  not  of  itself  conflict  with  the  Con- 
stitution of  the  United  States.  Nor  does  every  statute  which 
affects  the  value  of  a  contract  impair  its  obligation.  It  is 
one  of  the  contingencies  to  which  parties  look  now  in  mak* 
ing  a  large  class  of  contracts,  that  they  may  be  affected  in 
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many  ways  by  State  and  National  legislation.  For  such 
legislation  demanded  by  the  public  good  however  it  may 
retroact  on  contracts  previously  made,  and  enhance  the  cost 
and  difficulty  of  performance,  or  diminish  the  value  of  such 
performance  to  the  other  party,  there  is  no  restraint  in  the 
Federal  Constitution,  so  long  as  the  obligation  of  perform- 
ance  remains  in  full  force. 

In  the  case  before  us  the  right  of  plaintiff  to  receive  her 
deed  is  not  taken  away,  nor  the  time  when  she  would  be 
entitled  to  it  postponed. 

While  she  had  a  right  to  receive  either  her  money  or  her 
deed  at  the  end  of  three  years,  the  owner  of  the  land  had  a 
right  to  pay  the  money  and  thus  prevent  a  conveyance. 
These  were  the  coincident  rights  of  the  parties  growing  out 
of  the  contract  by  which  the  land  was  sold  for  taxes. 

The  legislature,  by  way  of  giving  efficacy  to  the  right  of 
redemption,  passed  a  law  which  was  just,  easy  to  he  com- 
plied  with,  and  necessary  to  secure  in  many  cases  the  exer- 
cise of  this  right  Can  this  be  said  to  impair  the  obligation 
of  plaintiff's  contract,  because  it  required  her  to  give  such 
notice  as  would  enable  the  other  party  to  exercise  his  rights 
under  the  contract? 

How  does  such  a  requirement  lessen  the  binding  efficacy 
of  plaintiff's  contract  ?  The  right  to  the  money  or  the  land 
reinains,  and  can.  be  enforced  whenever  the  party  gives  the 
requisite  legal  notice.  The  authority  of  the  legislature  to 
frame  rules  by  which  the  right  of  redemption  may  be  ren- 
dered effectual  cannot  be  questioned,  and  among  the  most 
appropriate  and  least  burdensome  of  these  is  the  notice  re- 
quired by  ptatute. 

In  the  case  of  Jackson  v.  Lamphirej*  this  court  said :  "  It 
is  within  the  undisputed  province  of  State  legislatures  to 
pass  recording  acts  by  which  the  elder  grantee  shall  be  post- 
poned to  a  younger  if  the  prior  deed  is  not  recorded  within 
the  limited  time,  and  the  power  is  the  same,  whether  the 
deed  is  dated  before  or  after  the  recording  act.     Though  the 

*  8  Peten,  290. 
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effect  of  each  a  law  is  to  render  the  prior  deed  fruaduleat 
and  void  against  a  Habsequeut  parcbaser,  it  is  not  a  law  im- 
pairing  the  obligation  of  contracts.  Such,  too,  is  the  power 
to  pass  acts  of  limitations,  and  their  eftect  Reason  and 
soand  policy  have  led  to  the  general  adoption  of  laws  of 
both  descriptions  and  their  validity  cannot  be  qaci»tioned.'' 
.  .  •  ^  Cases  may  occur/'  says  the  conrt,  *^  where  the  pro* 
visions  of  a  law  on  those  subjects  may  be  so  unreasonable 
as  to  amount  to  a  denial  of  a  right,  and  call  for  the  inter* 
vention  of  the  court;  but  the  present  is  not  one  of  them." 

So  we  think  of  the  case  now  under  consideration,  and  we 
therefore 

AVFIBM  TBB  JUDGMBNT  OF  THB  StaTB  COUBT. 


JOBHSOH  9.  TOWBLBT. 

1.  The  quetUon  of  the  concloiWeneu  of  the  tction  of  tbo  land  offloers  in 

iwuing  a  patent  on  the  rights  of  other  persona  reconsidered  and  former 
decisions  affirmed. 

2.  The  tenth  section  of  the  act  of  June  12th,  1868  (11  Stat,  at  Largs,  826), 

which  declares  that  the  decision  of  the  commissioner  shall  be  final, 

means  flnat  as  to  the  action  of  the  Executive  Department. 
8.  The  general  proposition  is  recognized  that  when  a  special  tribunal  is 

aathoriied  to  hear  and  determine  certain  matters  arising  in  the  oourss 

of  its  duties,  its  decisions  within  the  scope  of  its  authority  are  condn* 

sive. 
4   Under  this  principle  the  action  of  the  Land  Department  in  issuing  a 

patent  is  conclusive  in  all  courts  and  in  all  proceedings,  where  by  the 

rules  of  law  the  legal  title  must  prevail. 

6.  But  courts  of  equity,  both  in  England  and  in  this  country,  have  always 

had  the  power  in  certain  classes  of  cases  to  inquire  into  and  correct 
injustice  and  wrong,  in  both  Judicial  and  executive  action,  founded  in 
fraud,  mistalce,  or  other  special  ground  of  equity,  when  private  rights 
are  invaded. 
8.  In  this  manner  the  most  solemn  Judgment  of  courts  of  law  have  been 
annulled,  and  patents  and  other  important  instrumonts  issuing  from 
the  crown  or  other  executive  branch  of  the  government  have  been 
reformed,  corrected,  declared  void,  or  other  appropriate  relief  granted. 

7.  The  Land  Office,  dealing  as  it  does  with  private  rights  of  great  value  in 

a  manner  particularly  liable  to  be  imposed  upon  by  fraud,  false  swear* 
ing,  and  mistalces,  exemplifies  the  value  and  necessity  of  this  Jurisdio- 
tion. 
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8.  The  decisions  of  thi»  court  on  this  subject  establish : 

i.  That  the  Judlciarj  will  not  interfere  by  mandamus,  injunction,  or 
otherwise  with  the  officers  of  the  land  deportment  in  the  exercise  of 
their  duties,  while  the  matter  remains  in  their  hands  for  decision. 

ii.  That  their  decision  on  the  facts  which  must  be  the  foundation 
of  their  action,  unaffected  by  fraud  or  mistake,  is  conclusive  in  the 
courts. 

iii.  But  that  after  the  title  has  jmssed  from  the  goyernment  to  indi- 
viduals, and  the  question  has  become  one  of  private  right,  the  jurisdic- 
tion of  courts  of  equity  may  be  invoked  to  ascertain  if  the  patentee 
does  not  hold  in  trust  for  other  parties. 

9.  In  deciding  this  question,  if  it  appears  that  the  party  claiming  the  equity 

has  eetabliihed  his  right  to  the  land  to  the  satisfaction  of  the  land  de- 
partment in  the  true  construction  of  the  acts  of  Congress,  but  that,  by 
an  erroneous  construction,  the  patent  has  been  issued  to  another,  the 
court  will  correct  the  mistake.  Minne9oia  v.  Bachdder  (1  Wallace, 
100>,  fiSUaer  t.  Ladd  (7  Id.  219). 

10.  The  fourth  section  of  the  act  of  March  8d,  1848,  concerning  two  declara* 

tory  statements  of  the  same  pre-emptor,  is  confined  to  pre-emptions  of 
land  subject  to  private  entry. 

11.  The  fifth  section  of  that  act  relating  to  lands  not  proclaimed  for  sale, 

does  not  forfeit  the  pre-emptor's  right  absolutely,  when  he  has  failed 
to  make  his  declaratory  statement  within  three  months,  but  it  givei 
the  better  right  to  any  one  else  who  has  made  a  settlement,  or  declara- 
tory statement  on  the  same  land  before  the  first  settler  has  made  the 
requisite  declaration. 

12.  Therefore,  a  declaratory  statement  on  such  land  is  valid  if  made  at 

any  time  before  another  party  commences  a  settlement  or  files  a  decla- 
ration. 

Ebrob  to  tbe  Sapreme  Court  of  Nebraska ;  the  case  being 
this : 

By  an  act  of  Congress,  approved  September  4thy  1841,* 
and  entitled  ^' An  act  to  appropriate  the  procee<:ls  of  the  pub- 
lic lands,  and  to  grant  pre-emption  rights,"  it  was  enacted : 

*' Section  10.  That  fVom  and  after  the  passage  of  this  act, 
every  person,  &c.,  who  since  the  1st  day  of  Jane,  A.D.  1840,  has 
made  or  shall  hereafter  make  a  settlement  in  person  on  the 
pablic  land  .  .  .  which  has  been,  or  shall  have  been,  surveyed 
prior  thereto,  and  who  shall  inhabit  and  improve  the  same,  and 
who  has  or  shall  erect  a  dwelling  thereon,  shall  be,  and  is  here- 
by, autborized  to  enter  with  tbe  register  of  the  land  ofSce  for 
the  district  in  which  such  land  may  lie,  by  legal  subdivisions, 

*  6  SUU  at  Largs,  466. 
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any  namber  of  aoree  not  exceeding  160,  or  a  quartor-ftoction  of 
land,  to  include  the  residence  of  sacb  claimant,  opon  paying  to 
the  United  States  the  minimnm  price  of  saeh  land,  subject,  bow- 
ever  to  the  following  limitations  and  exceptions:  No  |>er8on 
shall  be  entitled  to  more  than  one  pre-emptive  right  by  virtae 
of  this  act,"  fto.,  fto. 

'*  SiOTioN  11.  That  when  two  or  more  persons  shall  have  set* 
tied  on  the  same  qaarter-«ectlon  of  land,  the  right  of  pre-emp- 
tion shall  be  in  him  or  her  who  made  the  first  settlement^  &c.; 
and  ail  questions  as  to  the  right  of  pre-emption  arising  between 
different  settlers  shall  be  settled  iy  the  register  and  receiver  of  the 
district  within  which  the  land  is  situated^  subject  to  an  appeal  to  and 
a  revision  by  the  Secretary  of  the  Treasury  of  the  United  States" 

**  Section  14.  That  this  act  shall  not  delay  the  sale  of  any  of 
the  public  lands  of  the  United  States  beyond  the  time  which 
has  been,  or  may  be,  appointed  by  the  proclamation  of  the 
President,  nor  shall  the  provisions  of  this  act  be  available  to 
any  person  or  pemons  who  shall  fail  to  make  the  proof  and  pay* 
ment,  and  file  the  affidavit  required  before  the  day  appointed 
for  the  commenoement  of  the  sales  as  aforesaid. 

'^SxoTioN  16.  That  whenever  any  person  has  settled  or  shall 
settle  and  improve  a  tract  of  land,  M/^ec<  at  the  time  of  settlement 
to  private  entry^  and  shall  intend  to  purchase  the  same  under  the 
provisions  of  this  act,  such  person  shall  in  the  first  case,  within 
three  months  after  the  passage  of  the  same,  and  in  the  last 
within  thirty  days  next  after  the  date  of  such  settlement,  file 
with  the  register  .of  the  proper  district  a  written  statement^ 
describing  the  land  settled  upon,  and  declaring  the  intention 
of  such  person  to  claim  the  same  under  the  provisions  of  this 
act;  and  shall,  where  such  settlement  is  already  made,  within 
twelve  months  after  the  passage  of  this  act,  and  where  it  shall 
hereafter  be  made,  within  the  same  period  after  the  date  of 
such  settlement,  make  the  proof,  affidavit,  and  payment  herein 
required;  and  if  he  or  she  shall  fail  to  file  such  written  state- 
ment as  aforesaid,  or  shall  fail  to  make  such  affidavit,  proof,  and 
payment,  within  the  twelve  months  aforesaid,  the  tract  of  land 
so  settled  and  improved  shall  be  subject  to  the  entry  of  any 
other  purchaser." 

A  subsequent  act,  that  of  March  8d,  1848,*  entitled  *<  Aa 

*  5  BUU  St  Large,  620. 
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act  to  aathorize  the  investigation  of  alleged  frauds  under 
the  pre-emption  laws,  and  for  other  pgrpoBes/*  thus  enacts: 

"Section  4.  That  where  an  individaal  has  filed,  under  the 
late  pre-emption  law,  his  declaration  of  intention  to  claim  the 
benefits  of  said  law  for  one  tract  of  land,  it  shall  not  be  lawful 
for  the  same  individual  at  any  future  time,  to  file  a  second  dec- 
laration for  another  tract. 

"Section  5.  That  claimants  under  the  late  pre-emption  law, 
for  land  not  yet  proclaimed  for  saie^  are  required  to  make  known 
their  claims,  in  writing,  to  the  register  of  the  proper  land 
office, . . .  within  three  months  from  the  time  of  the  settlement^ . .  • 
giving  the  designation  of  the  tract,  and  the  time  of  settlement ; 
otherwise  his  claim  to  be  forfeited^  and  the  tract  awarded  to  the 
next  settler,  in  the  order  of  time,  on  the  same  tract  of  land,  who 
shall  have  given  such  notice  and  otherwise  complied  with  the 
conditions  of  the  law." 

Finally  came  an  act,  of  June  12tb,  1858:* 

*' Section  10.  That  the  11th  section  of  the  act  of  Congress, 
approved  4th  September,  1841,  entitled  *  An  act  to  appropriate 
the  proceeds  of  the  public  lands,  and  to  grant  pre-emption 
rights,'  be  so  amended  that  appeals  from  the  decisions  of  the 
district  officers,  in  cases  of  contest  between  diflteront  settlers 
for  the  right  of  pre-emption,  shall  hereafter  be  decided  by  the 
Commissioner  of  the  General  Land  Office,  whose  decision  shall 
be  flnal^  unless  appeal  thereiVom  be  taken  to  the  Secretary  of 
the  Interior." 

With  these  provisions  of  law  in  force,  one  Towsley,  on 
the  15th  of  June,  1858,  settled,  as  he  alleged,  on  the  W.  ^ 
S.W,  quarter-section  8,  township  15  N.,  range  18  east,  lying 
near  the  city  of  Omuha,  and  made  improvements  upon  the 
same ;  and  on  the  4th  of  February ^  1859,  filed  with  the  regis- 
ter of  the  land  ofiice  his  declaratory  statement  of  an  inten- 
tion to  claim  the  land  under  the  provisions  of  the  act  of 
September  4th,  1841;  claiming  his  settlement  from  June 
15th,  1868.  On  the  5th  of  October,  1860,  one  Johnsgn,  also 
setting  up  a  settlement,  improvement,  &c.,  filed  a  declara- 


*  11  SUt  St  Large,  826. 
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tory  statement  of  his  intention  to  pre-empt  the  same  laud 
under  the  act  of  1841. 

The  same  Towsley  had  previously,  to  wit,  on  the  2d  of 
April,  1858,  filed  a  declaratory  statement  giving  notice  that 
he  had  settled,  March  25th,  1838,  upon  other  land,  described 
in  the  usual  manner,  and  claimed  a  pre-emption  right 
therein ;  which  land  had  not  yet  been  offered  at  pubUe  sate 
and  thus  rendered  subject  to  private  entry.  From  this  land  he 
withdrew  claim  early  in  the  following  June,  and  waived  all 
claim  to  it  in  favor  of  an  opposing  settler. 

An  investigation  as  to  the  respective  rights  of  the  two 
parties  was  had  before  the  local  office,  which  resulted  in  a 
decision  in  favor  of  Towsley.  This  decision  was  affirmed 
by  the  Commissioner  of  the  General  Land  Office ;  and  on 
the  20th  of  September,  1862,  Towsley  received  a  patent. 
The  dispute  between  the  parties  being  taken  by  appeal  be- 
fore the  Secretary  of  the  Interior,  that  officer  on  the  11th 
.of  July,  1868,  as  appeared  from  a  statement  of  the  Assistant 
Secretary,  decided  in  favor  of  Johnson,  on  the  ground  that 
Towsley,  previously  to  filing  his  declaratory  statement  claim- 
ing the  land  in  question,  had  filed  a  declaratory  statement 
claiming  the  other  lands. 

After  this,  Johnson  entered  on  the  lands,  and  a  patent 
was  issued  to  him. 

In  this  state  of  things  Towsley,  relying  on  his  patent  and 
on  different  acts  of  Congress  regulating  the  public  lands, 
filed  his  bill  in  one  of  the  inferior  courts  of  Nebraska, 
against  Johnson  and  others,  his  grantees,  to  compel  them 
to  surrender  their  title  to  him,  the  existing  evidence  of  which 
cast  a  cloud  on  his  own.  The  court  in  which  the  bill  was 
filed  decreed  such  a  surrender,  and  the  Supreme  Court  of 
the  State  on  appeal  affirmed  that  decree.  Johnson  now 
brought  the  case  here  under  the  25th  section  of  the  Ju- 
diciary Act  of  1789;  or,  if  the  reader  prefer  so  to  consider, 
under  the  2d  section  of  the  act  of  February  5th,  1867,  re- 
enacting  with  some  change  that  so  well-known  section.* 


*  The  reader  may  tee  the  two  acU  arranged  in  parallel  oolumns  in  Treb- 
iloock  V.  WiUon,  12  WaHaoe,  SST. 
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Three  questions  arose  here: 

1.  Whether,  conceding  that  the  corirts  of  Nebraska  had 
jnrisdictiou  in  the  case,  this  court  had  any  under  the  Judi- 
ciary Act  of  1789  or  1867. 

2.  Admitting,  upon  the  concession  stated,  that  it  had, 
whether  in  view  of  the  langnage  of  the  lOtb  section  of  the 
act  of  June  12th,  1858  (quoted,  supra^  p.  75),  as  to  the  efiect 
of  decisions  by  the  Commissioner  of  the  General  Land 
Office,  in  cases  of  contest  between  different  settlers  for  the 
right  of  pre-emption,  either  of  the  courts  below  had  any 
jurisdiction.  Bince  if  they  had  not,  this  court  would  have 
none  now. 

3.  Whether,  admitting  that  all  three  courts  had  jurisdic- 
tion, and  that  the  matter  was  now  properly  here  for  review, 
the  decision  of  the  Supreme  Court  of  Nebraska,  affirming 
the  validity  of  Towsley's  patent,  was  correct 

Mr.  Lyman  Trumbulljfor  the  plaintiff  in  error: 

L  A  question  of  jurisdiction  under  the  25th  section  has 
been  suggested  in  a  case  similar  to  this.  But  we  rely  more 
on  other  points,  one  of  which  includes  merits.  We  assert, 
therefore,  that 

II.  The  act  of  1858,  in  plain  terms  makes  the  decision 
of  the  Commissioner  of  the  General  Land  Office  ^*  final," 
unless  appeal  therefrom  be  taken  to  the  Secretary  of  the 
In  tenor;  when,  of  course,  the  decision  of  this  officer  must 
be  equally  so. 

But  independently  of  this,  though  courts  of  equity  may 
interpose  in  cases  of  fraud,  or  to  correct  mistakes  made  in 
the  disposition  of  the  public  lands  by  the  officers  charged 
with  that  duty,  they  cannot  supervise  the  decisions  of  those 
officers  when  no  fraud  or  mistake  is  alleged,*  other  than  in 
arriving  at  a  wrong  conclusion,  after  a  full  hearing  of  all  the 
parties  in  interest. 

The  cases  of  Lyile  v.  State  of  Arkansas^'\  and  Garland  v. 
Wynn^X  arose  under  pre-emption  acts  prior  to  1841,  and  be- 

*  Wilcox  V,  Jackson,  18  Peten,  511 ;  Lytle  v.  ArkansaSi  9  Howard,  888. 
t  22  Howard,  198.  %  20  Id.  8. 
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fore  the  law  vested  the  land  officers  with  aothority  to  settle 
questions  arising  between  different  pre-emptors,  or  made 
their  decisions  final.  In  these  cases,  as  well  as  in  the  snbse* 
qnent  ones  of  Minvesoia  v.  BaekelderJ^  and  lAndsfj/  y.  Sawe$;f 
fraud  and  misrepresentation  were  alleged,  and  in  most  of 
them  the  proceedings  before  the  land  officers  had  been  ex 
parte*  In  none  of  them  had  there  been  a  decision  between 
conflicting  claimants  after  a  foil  hearing  on  notice  and  final 
appeal  to  the  Secretary  of  the  Interior,  as  in  this  case. 

III.  But  if  this  is  not  so,  and  if  the  ordinary  courts  can 
re-examine  such  cases  as  this,  Towsley  has  no  case. 

1.  He  filed  April  2d,  1858,  his  declaratory  statement^ 
giving  notice  that  he  had,  on  the  25th  day  of  March  preced* 
ing,  settled  upon  certain  landfr—difierent  from  those  he  now 
claims — and  would  claim  a  pre-emption  right  therein.  It 
was  not  until  after  this,  to  wit,  the  15th  of  August,  1858, 
that  he  tendered  his  declaratory  statement  for  the  land  in 
controversy.    This  alone  is  fatal  to  his  case. 

The  prohibition  of  the  4tb  section  of  the  act  of  March 
8d,  1848,  against  filing  a  second  declaration,  is  not  limited 
to  filings  on  lands  which  were  subject  to  private  entry,  but 
extends  as  well  to  lands  of  the  class  in  question  which 
have  not  been  proclaimed  for  sale,  the  only  difference  being 
that  in  the  one  case  the  law  requires  the  declaratory  state- 
ment to  be  filed  within  thirty  days,  and  in  the  other  within 
three  months  from  the  date  of  settlement  But  the  law 
prohibits  the  same  individual  who  has  filed  a  declaration 
claiming  one  tract  of  land,  from  afterwards  filing  a  second 
declaration  for  another  tract,  as  oiiuch  in  the  one  case  as  the 
other. 

The  section  is  not  limited  to  declarations  which  had  been 
filed  at  the  date  of  its  passage,  but  applies  to  every  case 
where  an  individual  *'at  any  future  time"  shall  offer  to  file 
a  second  declaration.  If  he  **  has  filed  tmder  the  late  pre-emption 
law**  for  one  tract  of  land,  at  the  **  future  time,''  when  he 
seeks  to  file  a  second  declaration  for  other  land,  the  second 

•  1  WaUaoe,  109.  f  ^  ^l<^i  ^51 
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filing  is  invalid.  The  same  reason  applies  for  confining  a 
pre-emption  to  one  filing  ou  lands  not  proclaimed  for  sale  as 
on  those  which  had  been. 

To  allow  a  pre-emptor  to  file  as  many  declaratory  state- 
ments  ou  as  many  different  tracts  of  land  as  he  pleases, 
would  pat  it  in  his  power  to  keep  the  public  lands  from 
being  taken  and  settled  by  others,  which  would  be  contrary 
to  public  policy  as  well  as  the  statute.  The  policy  of  the 
government  has  always  been  to  sell  its  lands  to  actual  set- 
tlers, and  not  let  them  fall  into  the  hands  of  speculators. 
Hence,  it  has  often  delayed  proclaiming  lands  for  sale  that 
actual  settlers  might  take  them ;  but  this  policy  would  be 
thwarted  if  a  single  pre-emptor  could  file  declaratory  state- 
mentB  for  as  many  tracts  as  he  pleased. 

2.  But  a  stronger,  and,  we  think,  a  plainly  unanswerable 
argument  against  his  case  remains.  By  the  5th  section  of  the 
act  of  June  8d,  1848,  a  claimant  is  required  to  file  his  de- 
claratory statement  *' within  three  months  from  the  time  of 
the  settlement,  otherwise  his  claim  to  be  forfeited,  and  the 
tract  awarded  to  the  next  settler  in  the  order  of  time,  on  the 
same  tract  of  land,  who  shall  have  given  such  notice,  and 
otherwise  complied  with  the  conditions  of  the  law.*'  This 
is  statute  law,  and  imperative.  Towsley  neither  filed  nor 
ofiered  to  file  his  declaratory  statement  within  the  three 
months  from  the  time  of  his  settlemetit  upon  the  land,  and 
his  claim  as  a  pre-emptor  thereby  became  forfeited.  If, 
after  having  occupied  the  land  nearly  a  year,  he  w^as  at 
liberty  to  file  a  declaratoi*y  statement,  asserting  his  settle- 
ment to  have  been  within  three  months,  then  he  could  occnpy 
the  land  indefinitely,  and  need  never  file  his  declaratory 
statement,  and  the  law  requiring  him  to  do  so  within  the 
three  months  becomes  nugatory.  No  other  individual  could 
settle  upon  the  land  and  pre-empt  it,  because  Towsley,  as 
soon  as  such  an  attempt  should  be  made,  would  have  it  in 
his  power  to  defeat  him  by  filing  a  declaratory  statement, 
dating  his  settlement,  not  at  the  time  it  was  actually  made, 
but  at  any  time  within  three  months  which  should  be  ante- 
rior to  that  of  the  other  claimant.    Towsley's  declaratory 
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Btatement,  filed  February  4thy  1859,  claimiDg  a  aettlement 
Jane  IStb,  1858,  was  a  Dallity. 

By  the  act  of  1841,  indiyidnala  aettling  ou  lands  not  pro- 
claimed for  sale  were  not  required  to  file  declaratory  state- 
ments,  and  in  case  of  dispute  between  pre-emptors,  the 
right  of  pre-emption  was  declared  to  be  in  him  who  made 
the  first  settlement;  but  the  act  of  1848  declared  the  claim 
of  the  first  settler  forfeited  unless  he  filed  a  declaratory 
statement  within  three  months  from  the  time  of  settlement 
Towsley  having  failed  to  file  his  declaratory  statement  as 
required  by  law,  the  land  was  properly  awarded  to  Johnson, 
who  was  the  next  settler,  and  complied  with  the  pre-emption 
laws. 

[There  were  some  other  questions  presented  in  the  brief 
of  the  learned  counsel,  such  as  supposed  defects  in  the  bill, 
and  whether  on  the  evidence  Towsley  made  the  necessary 
settlement  and  owned  the  improvements,  which  this  court 
declared  were  not  within  its  cognizance.  It  was  also  argued 
that  Towsley  forfeited  his  right  by  entering  into  contracts, 
by  which  his  title  should  enure  to  the  benefit  of  others  than 
himself,  in  violation  of  the  18th  section  of  the  act  of  1841 ; 
but  as  the  court  considered  that  no  such  matter  was  put  in 
issue  in  the  pleadings,  and  that  it  could  not  be  considered 
here,  the  reporter  makes  no  further  mention  either  of  the 
questions  or  the  matter  referred  to.] 

Mr.  J.  M.  Wodwarth^  contra. 

Mr.  Justice  MILLEB  delivered  the  opinion  of  the  court 

The  jurisdiction  of  this  court  rests  on  two  grounds  found 
in  the  25th  section  of  the  Judiciary  Act,  or,  perhaps  we 
should  rather  say,  in  the  2d  section  of  the  act  of  February 
5th,  1867,  which  seems  to  be  a  substitute  for  the  25th  section 
of  the  act  of  1789,  so  for  as  it  covers  the  same  ground.  The 
defendant  in  error  relied  on  his  patent,  as  conclusive  of  his 
right  to  the  land,  as  an  authority  emanating  from  the  United 
States,  which  was  decided  against  him  by  the  State  court. 
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and  he  relied  upon  certain  act«  of  Congress  as  making  good 
his  title,  and  the  decision  of  the  State  courts  was  against 
the  right  and  title  set  np  by  him  under  those  statutes.  Un- 
doubtedly the  case  is  fairly  within  one  or  both  of  these 
clauses  of  the  act  of  1867,  and  the  conclusiveness  of  the 
patent  and  the  right  of  the  plaintifis  in  error  claimed  under 
the  statutes  must  be  considered. 

The  contest  arises  out  of  rival  claims  to  the  right  of  pre- 
emption of  the  land  in  controversy.  The  register  and  re- 
ceiver, after  hearing  these  claims,  decided  in  favor  of  Towsley, 
the  complainant,  and  allowed  him  to  enter  the  land,  received 
his  money,  and  gave  him  a  patent  certificate.  On  appeal  to 
the  Commissioner  of  the  Land  Office  their  action  was  a£> 
firmed,  but  on  a  further  appeal  to  the  Secretary  of  the  Inte- 
rior, the  action  of  these  officers  was  reversed  on  a  construc- 
tion of  an  act  of  Congress,  in  which  the  secretary  diffi^red 
from  them,  and  under  that  decision  the  patent  was  issued 
to  Johnson. 

It  will  be  seen  by  this  short  statement  of  the  case  that  the 
rights  asserted  by  complainant,  and  recognized  and  estab- 
lished by  the  Nebraska  courts,  were  the  same  which  were 
passed  upon  by  the  register  and  receiver,  by  the  commis- 
sioner,  and  by  the  Secretary  of  the  Interior,  and  we  are  met 
at  the  threshold  of  this  investigation  with  the  proposition 
that  the  action  of  the  latter  officer,  terminating  in  the  de- 
livery to  the  defendant  of  a  patent  for  the  land,  is  conclusive 
of  the  rights  of  the  parties  not  only  in  the  land  department, 
but  in  the  courts  and  everywhere  else. 

This  proposition  is  not  a  new  one  in  this  court  in  this  class 
of  cases,  but  it  is  maintained  that  none  of  the  cases  hereto- 
fore decided  extend,  in  principle,  to  the  one  before  us;  and 
the  question  being  pressed  upon  our  attention  with  an  earn- 
estness and  fulness  of  argument  which  it  has  not  perhaps 
before  received,  and  with  reference  to  statutes  not  heretofore 
considered  by  the  court,  we  deem  the  occasion  an  appropriate 
one  to  re-examine  the  whole  subject. 

The  statutory  provision  referred  to  is  the  10th  section  of 
VOL.  xin.  6 
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the  act  of  Jaiie  12th,  1858,*  ^bich  declares  that  the  11th 
•ectioti  of  the  general  pre-emption  law  of  1841  shall  *'  be  so 
Amended  that  appeals  from  the  decision  of  the  district  offi- 
cers, in  cases  of  contest  between  different  settlers  for  the 
right  of  pre*emption,  shall  hereafter  be  decided  bj  the  Com- 
missioner of  the  General  Land  Office,  whose  decision  shall 
be  final,  unless  appeal  therefrom  be  taken  to  the  Secretary 
of  the  Interior." 

The  finality  here  spoken  of  applied  in  terms  to  the  de- 
cision of  the  commissioner,  and  can  only  be  snpposed  to 
attach  to  that  made  by  the  secretary  by  some  process  of 
reasoning,  which  implies  the  absurdity  of  making  the  de- 
cision,  on  appeal  to  the  secretary,  less  conclasive  than  that 
made  by  the  inferior  officer.  But  the  section  under  consid- 
eration is  only  one  of  several  enactments  concerning  the 
relative  duties,  power,  and  authority  of  the  executive  depart- 
ments over  the  subject  of  the  disposition  of  the  public  lands, 
and  a  brief  reference  to  some  of  them  will,  we  think,  show 
what  was  intended  by  this  amendment.  By  the  1st  section 
of  the  act  to  reorganize  the  General  Land  Office,  approved 
July  4th,  1886,t  it  was  enacted  that  the  executive  duties 
now  prescribed,  or  which  may  hereafter  be  prescribed,  by 
law,  appertaining  to  the  suiTcying  and  sale  of  the  public 
lands,  •  •  •  and  the  issuing  of  patents  for  all  grants  of  land, 
under  the  authority  of  the  United  States,  shall  be  subject  to 
the  supervision  and  control  of  the  Commissioner  of  the 
General  Land  Office,  under  the  direction  of  the  President  of 
the  United  States.  In  the  case  of  Bamar(ts  Heirs  v.  AshUy'9 
Hcirs^X  it  was  held  that  this  authorized  the  commissioner  to 
entertain  appeals  from  the  decisions  of  the  register  and  re- 
ceiver in  regai*d  to  pre*emption  claims,  and  it  is  obvious  that 
the  direct  control  of  the  President  was  contemplated  when- 
ever it  might,  be  invoked.  Afterward,  when  the  act  of  Sep- 
tember 4th,  1841,  was  passed,  which  so  enlarged  the  right 
of  pre-emption  as  to  have  been  ever  since  considered  the 
main  source  of  pre-emption  rights,  the  11th  section  provided 
that  all  questions  as  to  the  right  of  pre-emption  arising  be- 

•  11  But.  At  Large,  826.  f  6  Id.  107.  %  IS  Howard,  46. 
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tween  different  eettlers  should  be  settled  by  the  register  and 
receiver  of  the  district  within  which  the  land  is  situated, 
subject  to  an  appeal  to  and  revision  by  the  Secretary  of  the 
Treasury  of  the  United  States.  This  provision,  in  the  class 
of  cases  to  which  it  referred,  superaeded  the  functions  of  the 
Commissioner  of  the  Land  Office,  as  revising  officer  to  the 
register  and  receiver,  and,  so  far  as  the  act  of  1886  asso- 
ciated the  President  with  the  commissioner,  superseded  his 
supervisory  functions  also.  It  left  the  right  of  appeal  from 
the  register  and  receiver  to  the  Secretary  of  the  Treasury 
direct  as  the  head  of  the  department.  The  10th  section  of 
the  act  of  1858,  so  much  relied  upon  by  the  plaintiffs  in 
error,  the  operative  language  of  which  we  have  quoted,  was 
clearly  intended  to  remedy  this  defect  or  oversight,  and  to 
restore  to  the  commissioner  his  rightful  control  over  the 
matters  which  belonged  to  his  bureau.  In  the  use  of  the 
word  Jinal  we  think  nothing  more  was  intended  than  to  say 
that,  with  the  single  exception  of  an  appeal  to  his  superior, 
the  Secretary  of  the  Interior,  his  decision  should  exclude 
further  inquiry  in  that  department.  But  we  do  not  see,  in 
the  language  used  in  this  connection,  any  intention  to  give 
to  the  final  decision  of  the  Department  of  the  Interior,  to 
which  the  control  of  the  land  system  of  the  government  had 
been  transferred,  any  more  conclusive  effect  than  what  be- 
longed to  it  without  its  aid. 

But  while  we  find  no  support  to  the  proposition  of  the 
counsel  for  plaintiffs  in  error  in  the  special  provisions  of  the 
statute  relied  on,  it  is  not  to  be  denied  that  the  argument  is 
much  stronger  when  founded  on  the  general  doctrine  that 
when  the  law  has  confided  to  a  special  tribunal  the  authority 
to  hear  and  determine  certain  matters  arising  in  the  course' 
of  its  duties,  the  decision  of  that  tribunal,  within  the  scope 
of  its  authority,  is  conclusive  upon  all  others.  That  the 
action  of  the  laud  office  in  issuing  u  patent  for  any  of  the 
public  land,  subject  to  sale  by  pre-emption  or  otherwise,  is 
conclusive  of  the  legal  title,  must  be  admitted  under  the 
principle  above  stated,  and  in  all  courts,  and  in  all  forms  of 
judicial  proceedings,  where  this  title  must  control,  either  by 
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reason  of  the  limited  powers  of  the  court,  or  the  essential 
character  of  the  pi*oceeding,  no  inquiry  can  be  permitted 
into  the  circumstances  under  which  it  was  obtained.  On 
the  other  hand  there  has  always  existed  in  the  courts  of 
equity  the  power  in  certain  classes  of  cases  to  inquire  into 
and  correct  ^mistakes,  injustice,  and  wrong  in  both  judicial 
and  executive  action,  however  solemn  the  form  which  the 
result  of  tliat  action  may  assume,  when  it  invades  private 
rights;  and  by  virtue  of  this  power  the  final  judgments  of 
courts  of  law  have  been  annulled  or  modified,  and  patents 
and  other  important  instruments  issuing  from  the  crown,  or 
other  executive  branch  of  the  government,  have  been  cor* 
rected  or  declared  void,  or  other  relief  granted.  No  reason 
is  perceived  why  the  action  of  the  land  office  should  consti- 
tute an  exception  to  this  principle.  In  dealing  with  the 
public  domain  under  the  system  of  laws  enacted  by  Congress 
for  their  management  and  sale,  that  tribunal  decides  upon 
private  rights  of  great  value,  and  very  otlen,  from  the  nature 
of  its  functions,  this  is  by  a  proceeding  essentially  ex  parte^ 
and  peculiarly  liable  to  the  influence  of  frauds,  false  swear- 
ing, and  mistakes.  These  are  among  the  most  ancient  and 
well-established  grounds  of  the  special  jurisdiction  of  courts 
of  equity  just  referred  to,  and  the  necessity  and  value  of  that 
jurisdiction  are  nowhere  better  exemplified  than  in  its  ap- 
plication to  cases  arising  in  the  land  office.  It  is  very  well 
known  that  these  officera  do  not  confine  themselves  to  de- 
termining, before  a  patent  issues,  who  is  entitled  to  receive 
it,  but  they  frequently  assume  the  right,  long  after  a  patent 
has  issued  and  the  legal  title  passed  out  of  the  United  States, 
to  recall  or  set  aside  the  patent,  and  issue  one  to  some  other 
party,  and  if  the  holder  of  the  first  patent  refuses  to  sur- 
render it  they  issue  a  second.  In  such  a  case  as  this  have 
the  courts  no  jurisdiction  7  If  they  have  not,  who  shall  de- 
cide the  conflicting  claims  to  the  land  ?  If  the  land  officers 
can  do  this  a  few  weeks  or  a  few  months  after  the  first  patent 
has  issued,  what  limit  is  there  to  their  power  over  private 
rights?    Such  is  the  case  of  Stark  v.  Starrs*  in  which  the 

*  6  Wallace,  402. 
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patent  was  issued  to  one  party  one  day  and  to  the  other  the 
day  after  for  the  same  land.  They  are  also  in  the  habit  of 
issuing  patents  to  different  parties  for  the  same  land,  contain- 
ing in  each  instrument  thus  issued  a  reservation  of  the  rights 
of  the  other  party.  How  are  those  rights  to  be  determined 
except  by  a  court  of  equity  ?  Which  patent  shalf  prevail,  and 
what  conclusiveness,  or  inflexible  finality,  can  be  attached  to 
a  tribunal  whose  acts  are  in  their  nature  so  inconclusive? 
So  also  the  register  and  receiver,  to  whom  the  law  primarily 
confides  these  duties,  often  hear  the  application  of  a  party 
to  enter  land  as  a  pre-emptor  or  otherwise,,  decide  in  favor 
of  his  right,  receive  his  money,  and  give  him  a  certificate 
that  he  is  entitled  to  a  patent.  Undoubtedly  this  constitutes 
a  vested  right,  and  it  can  only  be  divested  according  to  law. 
In  every  such  case,  where  the  land  office  afterwards  sets  aside 
this  certificate,  and  grants  the  land  thus  sold  to  another  pei^- 
son,  it  is  of  the  very  essence  of  judicial  authority  to  inquire 
whether  this  has  been  done  in  violation  of  law,  and,  if  it  has, 
to  give  appropriate  remedy.  And  so,  if  for  any  other  reason 
recognized  by  courts  of  equity,  as  a  ground  of  interference 
in  such  cases,  the  legal  title  has  passed  from  the  United 
States  to  one  party,  when,  in  equity  and  good  conscience, 
and  by  the  laws  which  Congress  has  made  on  the  subject,  it 
ought  to  go  to  another,  ^^  a  court  of  equity  will,"  in  the  lan- 
guage of  this  court  in  the  case  of  Siark  v.  S^flrr^,  just  cited, 
^^  convert  him  into  a  trustee  of  the  true  owner,  and  compel 
him  to  convey  the  legal  title."  In  numerons  cases  this  has 
been  announced  to  be  the  settled  doctrine  of  this  court  in 
reference*to  the  action  of  the  land  officers.* 

Kot  only  has  it  been  found  necessary  in  the  interest  of 
justice  to  hold  this  doctrine  in  regard  to  the  decisions  of 
the  land  officers  of  the  United  States,  but  it  has  been  found 
equally  necessary  in  the  States  which  have  had  a  system  of 
land  sales.  Numerous  cases  are  found  in  the  courts  of  Ken- 
tucky and  Virginia,  where  they  have,  by  proceedings  in 
equity,  established  the  junior  patent  to  be  the  title  instead 

*  Lytle  V.  Arkansas,  22  Howard,  192;  Garland  v.  W7nn,20  Id.  8;  Lind* 
My  V.  Hawes,  2  Black,  559. 
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of  the  elder  patent,  by  an  inquiry  into  the  priority  of  loca- 
tion or  aome  other  equitable  matter,  or  have  compelled  the 
bolder  of  the  title  under  the  patent  to  convey,  in  vrhole  or 
in  part,  to  some  persons  whose  claim  rested  on  matters 
wholly  anterior  to  the  issuing  of  the  patent.  There  is  also 
a  similar  coifrse  of  adjudication  in  the  State  of  Pennsylvania, 
and  we  doubt  not  cases  may  be  found  in  other  States.  Sev- 
eral  of  the  Kentucky  cases  have  come  to  this  court,  where 
the  principle  has  been  uniformly  upheld.* 

It  is  said,  however,  that  the  present  case  does  not  come 
within  any  of  the  adjudicated  cases  on  this  subject;  that  in 
all  of  them  there  has  been  some  element  of  fraud  or  mistake 
on  which  the  cases  rested. 

Undoubtedly  there  has  been  in  all  of  them  some  special 
ground  for  the  exercise  of  the  equitable  jurisdiction,  for  this 
court  does  not  and  never  has  asserted  that  all  the  matters 
passed  upon  by  the  land  office  are  open  to  review  in  the 
courts.  On  the  contrary,  it  is  fully  conceded  that  when 
those  officers  decide  controverted  questions  of  fiict,  in  the 
absence  of  fraud,  or  impositions,  or  mistake,  their  decision 
on  those  questions  is  final,  except  as  they  may  be  reversed 
on  appeal  in  that  department.  But  we  are  not  prepared  to 
concede  that  when,  in  the  application  of  the  facts  as  found 
by  them  they,  by  misconstruction  of  the  law,  take  from  a 
party  that  to  which  he  has  acquired  a  legal  right  nnder  the 
sanction  of  those  laws,  the  courts  are  without  power  to  give 
any  relief.  And  this  is  precisely  what  this  court  decided  in 
the  case  of  Minnesota  v.  Baichdder^f  and  in  the  case  of  Silver 
V.  Ladd  X  In  this  latter  case  a  certificate  nnder  the  Oregon 
donation  law,  given  by  the  register  and  receiver,  was  set 
aside  by  the  commissioner,  and  his  action  approved  by  the 
secretary,  and  the  action  of  each  of  these  officers  was  based 
on  a  different  construction  of  the  act  of  Congress.  This 
court  held  that  the  register  and  receiver  were  right ;  that 


*  Finly  v.  WilliamB,  9  Cranch,  164;  McArtbur  v.  Browder,  4  Wbeaton, 
4S8;  Hunt  v.  Wickliffe,  2  Peters,  201 ;  Green  v.  Liter,  8  Cninch,  229. 
t  1  Wallace,  109.  %  7  Id.  219. 
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the  certificate  conferred  a  valid  claim  to  the  land,  and  that 
the  patent  issued  to  another  party  by  reason  of  this  mistake 
mast  ennre  to  the  benefit  of  the  party  who  had  the  prior 
and  better  right.  This  court  has  at  all  times  been  careful 
to  guard  itself  against  an  invasion  of  the  functions  confided 
by  law  to  other  departments  of  the  government^  and  in  ref- 
erence to  the  proceedings  before  the  officers  intrusted  with 
the  charge  of  selling  the  public  lands  it  has  frequently  and 
firmly  refused  to  interfere  with  them  in  the  discharge  of 
their  duties,  either  by  mandamus  or  injunction,  so  long  as 
the  title  remained  in  the  United  States  and  the  matter  was 
rightfully  before  those  officers  for  decision.  On  the  other 
band,  it  has  constiintly  asserted  the  right  of  the  proper  courts 
to  inquire,  after  the  title  had  passed  from  the  government, 
and  the  question  became  one  of  private  right,  whether,  ac- 
cording to  the  established  rules  of  equity  and  the  acts  of 
Congress  concerning  the  public  lands,  the  party  holding  that 
title  should  hold  absolutely  as  his  own,  or  as  trustee  for  an- 
other. And  we  are  satisfied  that  the  relations  thus  estab* 
lished  between  the  courts  and  the  land  department  are  not 
only  founded  on  a  just  view  of  the  duties  and  powers  of  each, 
but  are  essential  to  the  ends  of  justice  and  to  a  sound  ad« 
ministration  of  the  law. 

In  the  case  now  under  consideration  the  complainant 
made  his  declaratory  statement  and  proved  bis  settlement 
to  the  satisfaction  of  the  register  and  receiver,  and  they  gave 
him  a  patent  certificate.  The  defendant,  Johnson,  contested 
the  complainant's  right  before  these  officers  and  asserted 
that  he  was  entitled  to  the  pre-emption  right  for  the  same 
land,  and  when  they  decided  in  favor  of  Towsley  he  appealed 
to  the  commissioner.  This  officer  approved  the  decision  of 
the  register  and  receiver,  and  an  appeal  was  taken  by  John- 
son to  the  Secretary  of  the  Interior.  The  secretary,  or 
rather  the  assistant  secretary,  as  appears  by  the  record,  re- 
jected Towsley 's  claim  on  the  sole  ground  that  he  had  pre- 
viously filed  a  declaratory  statement  of  his  intention  to  claim 
a  pre-emption  for  another  tract  of  land,  which  he  had  volun- 
tarily abandoned,  and  it  is  clear  that  but  for  his  construction 


88  JoHHSOH  V.  TowsLBT.  [Bop.  Ct 

Opinion  of  tho  court. 

of  the  Htatnte  od  that  subject  Towaley  would  have  received 
the  patent  which  was  awarded  to  Johiisou. 

We  must  therefore  inquire  whether  the  statute,  rightly 
construed,  defeated  Towsley's  otherwise  perfect  right  to  the 
patent,  and  this  inquiry  requires  consideration  of  some  of 
the  features  of  our  system  of  land  sales. 

One  of  these  is  that  after  the  surveys  are  made  in  any 
given  locality,  so  that  the  different  tracts  cau  be  identified 
by  the  descriptions  used  in  these  surveys,  they  are  not  sub- 
ject to  sale  by  private  entry  at  the  land  office  until  there 
has  been  a  public  auction,  at  which  the  lands  so  surveyed 
are  offered  to  the  highest  bidder.  The  time  and  place  of 
this  sale  and  the  lands  offered  for  sale  are  made  known  by  a 
proclamation  of  the  President.  The  object  of  this  public 
sale  and  of  withholding  the  lands  from  private  entry  is  un- 
doubtedly to  secure  to  the  government  the  benefit  of  com- 
petition in  bidding  for  these  parcels  of  land  supposed  to  be 
worth  more  than  the  price  fixed  by  Congress,  at  which  they 
may  afterward  be  sold  at  private  entry.  But  as  the  tide  of 
emigration  was  greatly  in  advance  of  these  public  sales,  and 
indeed  of  the  surveys,  it  was  found  that  settlers  who  had 
made  meritorious  improvements  were  unable  to  secure  the 
land  on  which  they  had  settled  without  bidding  at  public 
auction  against  parties  who  took  into  consideration  the  value 
of  the  improvements  so  made  and  who  would  get  them  by 
the  purchase.  To  remedy  this  evil  several  of  the  earlier 
pre-emption  laws  were  passed,  and  they  only  included  set- 
tlements made  prior  to  the  passage  of  those  laws.  The  act 
of  1841,  however,  provided  u  general  system  of  pre-emption, 
and  authorized  pre*emptiou  of  lands  surveyed,  but  not  open 
to  private  entry,  as  well  as  land  which  could  be  bought  at 
private  sale.  It  protected  settlements  already  made,  and 
allowed  future  settlements  to  be  made  with  a  right  to  pre- 
emption, which  was  a  new  feature  in  the  pre-emption  system. 
As,  however,  these  settlements  might  now  be  made  on  lands 
subject  to  private  sale,  and  the  settler  was  allowed  a  year  in 
which  to  make  his  entry  and  pay  the  money,  the  15th  sec- 
tion of  the  act  required  the  settler  on  such  lands  to  make  a 
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declaratory  statement  if  he  intended  to  claim  a  right  of  pre- 
emption,  in  which  he  should  declare  such  intention  and  de- 
scribe the  land.  This  statemetit  was  filed  with  the  register 
and  receiver,  and  was  obviously  intended  to  enable  them  to 
reserve  the  tract  from  sale  for  the  time  allowed  the  settler 
to  perfect  his  entry  and  pay  for  the  land.  But  an  experience 
of  two  years  seems  to  have  shown  that  this  privilege  of  with- 
drawing particular  tracts  from  private  sale  was  subject  to 
abuse  by  persons  who  filed  declarations  for  several  tracts 
when  the}'  could  only  receive  one  as  a  pre-emptor,  thus  de- 
laying the  sales  and  preventing  others  from  settling  ou  or 
buying,  with  a  view  to  a  purchase  by  themselves  or  friends 
when  it  became  convenient  to  do  so.  To  remedy  this  evil 
Congress,  when  it  came  to  legislate  again  about  the  right 
of  pre-emption,  by  the  act  of  1848,  enacted  by  the  4th  sec- 
tion '*  that  where  an  individual  had  filed,  under  the  late  pre- 
emption law,  his  declaration  of  intention  to  claim  the  benefit 
of  said  law  for  one  tract  of  laud,  it  shall  not  be  lawful  for 
the  same  individual,  at  any  future  time,  to  file  a  second  dec- 
laration for  another  tract."  As  the  only  declaration  of  in- 
tention required  by  the  act  of  1841  (which  is  undoubtedly 
the  one  referred  to  as  **  the  late  pre-emption  law")  was,  both 
by  its  express  terms  and  by  the  policy  which  dictated  it, 
confined  to  pre-emptions  of  laud  subject  to  private  entry,  we 
entertain  no  doubt  that  this  section  was  limited,  in  like 
manner,  to  that  class  of  lands.  As  to  lands  not  subject  to 
private  sale  no  declaration  of  intention  was  required  by  the 
act  of  1841,  and  the  reference  to  such  a  declaration  in  the 
act  of  1843  would  be  without  anything  on  which  to  base  it. 
This  view  is  made  still  clearer  by  the  fact  that  the  next  suc- 
ceeding section  of  the  act  of  1848  does  introduce  distinctly, 
as  a  new  and  separate  provision,  the  requirement  that  set- 
tlers on  the  land  7wt  yet  proclaimed  for  sale  are  required  to 
make  a  similar  declaration,  wiihm  three  monllis  from  the  time 
of  settlementj  on  pain  i,>f  forfeiting  their  pre-emption  right  in 
favor  of  the  next  actual  settler,  but  making  no  provision 
whatever  for  the  case  of  two  declarations  by  the  same  party 
on  difiTerent  tracts  of  land.    We  are,  therefore,  of  opinion 


90  JoBKBoir  V.  TowsLBT.  [Bap.  Ct 

Opinion  of  ibo  oonii. 

that  the  efi*ect  of  a  double  declaration  in  defeating  the  right 
of  the  pre-emptor  to  the  tract  which  he  finally  claims  to 
purchase  is  limited  to  lands  sobject,  at  the  time,  to  private 
nale.  The  land  in  controversy  in  this  snit  was  never  subject 
to  private  entry,  and  the  application  of  the  principle  by  the 
secretary  to  Towsley's  case  was,  as  we  think,  a  misconstrac- 
tion  of  the  law,  through  which  his  right  was  denied  him. 

But  it  is  argued  that  if  the  pre-emption  claim  of  Towsley 
was  not  governed  by  the  4th  section  of  the  act  of  1848,  it 
certainly  was  by  the  6th  section  of  that  act,  and  as  he  did 
not  file  his  declaration  of  intention  within  three  months 
from  the  time  of  settlement,  his  claim  was  forfeited  and 
gave  him  no  right 

The  record  shows  undoubtedly  that  his  settlement  com- 
menced about  eight  months  before  he  filed  his  declaration, 
and  it  must  be  conceded  that  the  land  was  of  that  class 
which  had  not  been  proclaimed  for  sale,  and  his  case  must 
be  governed  by  the  provision  of  that  section.  It  declares 
that  where  the  party  tails  to  make  the  declaration  within 
the  three  months  his  claim  is  to  be  forfeited  and  the  tract 
awarded  to  the  next  settler  in  order  of  time  on  the  same 
tract,  who  shall  have  given  such  notice  and  otherwise  com- 
plied with  the  conditions  of  the  law.  The  words  *'  shall 
have  given  such  notice,*'  presuppose  a  case  where  some  one 
has  given  such  notice  before  the  party  who  has  thus  neg- 
lected seeks  to  assert  his  right  If  no  other  party  has 
made  a  settlement  or  has  given  notice  of  such  intention, 
then  no  one  has  been  injured  by  the  delay  beyond  three 
months,  and  if  at  any  time  after  the  three  months,  w*hile  the 
party  is  still  in  possession,  he  makes  his  declaration,  and 
this  is  done  before  any  one  else  has  initiated  a  right  of  pre- 
emption by  settlement  or  declaration,  we  can  see  no  pur|K>se 
in  forbidding  him  to  make  his  declaration  or  in  making  it 
void  when  made.  And  we  think  that  Congress  intended  to 
provide  for  the  protection  of  the  first  settler  by  giving  him 
three  months  to  make  his  declbnition^  and  for  all  other  set- 
tlers by  saying  if  this  is  not  done  within  three  months  any 
one  else  who  has  settled  on  it  within  that  time,  or  at  any 
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time  before  the  first  settler  makes  his  declaration,  shall  have 
the  better  right.  As  Towsley's  settl<sment  and  possession 
were  continuous,  and  as  his  declaration  was  made  before 
Johnson  or  any  one  else  asserted  claim  to  the  land  or  made 
a  settlement,  we  think  his  riglit  was  not  barred  by  that  sec- 
tion, under  a  sound  construction  of  its  meaning. 
We  are  of  opinion  that  the  decree  of  the  Supreme  Court 

of  Nebraska  must  be 

Affirmed. 

Mr.  Justice  CLIFFORD,  dissenting: 

I  dissent  from  the  judgment  of  the  court  in  this  case,  upon 
the  ground  that  the  case  is  controlled  by  the  act  of  Congress 
which  provides  that  the  decision  of  the  Commissioner  of  the 
General  Land  Office  shall  be  final  unless  an  appeal  is  taken 
to  the  Secretary  of  the  Interior.  In  my  judgment  the  de- 
cree of  the  commissioner  is  final  if  no  appeal  is  taken,  and 
in  case  of  appeal  that  the  decision  of  the  appellate  tribunal 
created  by  the  act  of  Congress  is  equally  final  and  conclu- 
sive, except  in  cases  of  fraud  or  mistake  not  known  at  the 
time  of  the  investigation  by  the  land  department. 

Mr.  Justice  DAVIS  took  no  part  in  the  decision  of  this 
or  the  next  case,  being  interested  in  the  question  involved. 


KOTB. 

At  the  same  time  with  the  preceding  case  was  adjudged 
another  from  the  same  court  with  it,  to  wit,  the  case  of 

Samsok  v.  Smilbt. 

The  case  of  Johnson  ▼.  Tmosley,  held  applicable  althoagh  no  patent  certificate 
watf  iaeued  to  the  claimant  who  showed  the  better  right  of  pre-<»mption ; 
the  general  principle  being  laid  down  that  when  a  party  is  deprived  of 
his  right  of  pre-emption  otherwise  perfect,  by  a  mistaken  construction 
of  the  act  of  Congress  by  the  land  department,  equity  will  relieve. 

In  this  case  the  controversy  bad  been  between  one  Samson 
and  a  certain  Smiley,  and  the  register  and  receiver  had  de- 
cided in  favor  of  Smiley.    Samson  accordingly  brought  the  case 
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here.  The  cane  differed,  as  thia  court  coiiBidered,  in  no  reRpect 
fl*om  the  ca^e  jnst  decided^  bat  one,  which  was  that  wheu  the 
regieter  and  receiver  decided  in  favor  of  Smiley  against  Sam- 
son, in  the  contest  for  the  right  of  pre-emption  to  the  land,  they 
did  not  give  him  a  patent  certifictao  as  they  did  to  Towsley; 
The  reason  lor  this  seemed  to  be  that  the  contest  between  him 
and  Samson  was  prosecuted  immediately  from  the  register  and 
receiver's  decision  to  the  commissioner,  and  from  the  commis- 
sioner's decision  affirming  that  of  the  register  and  receivori  to 
the  secretary,  so  that  there  was  no  period,  until  the  final  de- 
cision of  the  latter,  when  either  party  could  have  been  permiited 
to  make  the  entry;  but  the  record  showed  that-,  on  a  full  and 
thorough  Investigation,  all  the  officers  of  the  land  department 
decided  that  Smiley  had  established  his  right  of  pro-eniption| 
and  the  secretary  overruled  this  on  the  sole  ground  that  he  had 
filed  a  declaratory  statement  for  another  tract  of  land. 

After  argument  by  Jfr.  Trumbull^for  Samson  et  aL^  piaintiffs  in 
error y  and  by  Mestrt.  M.  H.  Carpenter^  J.  M.  Wooiworth,  and  A.  J. 
Poppletonj  contra^  the  judgment  of  the  court  was  delivered  by 
Mr.  JuBtice  MILLBB,  to  the  effect  that  the  land  in  question, 
having  never  been  subject  to  private  entry,  the  construction  of 
the  statute  made  by  the  secretary  was  erroneous,  and  operated 
to  deprive  Smiley  of  his  right,  otherwise  perfect,  to  the  land, 
and  to  vest  the  legal  title,  which  he  ought  to  have  received,  In 
Samson.  The  case  came,  therefore,  as  the  court  considered, 
within  the  principle  just  decided  In  Towsiey  v.  Johnson^  and  the 
judgment  of  the  Supreme  Court  of  Nebraska  was  accordingly 

Aftomsd. 


Gibson  v.  Choutbau. 

1.  SUtotei  of  limltstloB  of  a  Bute  do  not  apply  to  the  Sute  itself,  unleM  it 
is  expressly  designated,  or  the  mischiefs  to  be  remedied  are  of  such  a 
nature  that  It  must  necessarily  be  included ;  and  they  do  not  apply  to 
the  United  Butes. 

S.  The  power  of  Congress  in  the  disposal  of  the  public  domain  cannot  be  in- 
terfered with,  or  its  exercise  embarrassed  by  any  State  legislation ;  nor 
can  snch  legislation  deprive  the  grantees  of  the  United  States  of  the 
possession  and  enjoyment  of  the  property  granted  by  reason  of  any  delay 
in  the  transfer  of  the  title  after  the  initiation  of  proceedings  for  iti 
acquisition. 
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8.  The  patent  is  the  instrument  which,  onder  the  laws  of  Congress,  passea 
the  title  of  the  United  States,  and  in.  the  action  of  ejectment  in  the 
Federal  courts  for  lands  derived  from  the  United  States  the  patent^ 
when  regular  on  its  face,  is  conclusive  evidence  of  title  in  the  patentee. 
And  in  the  action  of  ejectment  in  the  State  courts  when  the  question 
presented  is  whether  the  plaintiff  or  the  defendant  has  the  superior  legal 
title  from  the  United  States,  the  patent  is  also  conclusive.  - 

4.  The  occupation  of  lands  derived  from  the  United  States,  before  the  issue 
of  their  patent,  for  the  period  prescribed  by  the  statutes  of  limitation 
of  a  State  for  the  commencement  of  actions  for  the  recovery  of  real 
property,  is  not  a  bar  to  an  action  of  ejectment  for  the  possession  of 
such  lands  founded  upon  the  legal  title  subsequently  conveyed  by  the 
patent.  Nor  does  such  occupation  constitute  a  sufficient  equity  in  favor 
of  the  occupant  to  control  the  legal  title  thus  subsequently  conveyed, 
whether  asserted  in  a  separate  suit  in  a  Federal  court,  or  set  up  as  an 
equitable  defence  to  an  action  of  ejectment  in  a  State  court 

6.  The  doctrine  of  relation  is  a  fiction  of  law  adopted  by  the  courts  solely 
for  the  purposes  of  Justice,  and,  where  several  proceedings  are  required 
to  perfect  a  conveyance  of  land,  it  is  only  applied  for  the  security  and 
protection  of  persons  who  stand  in  some  privity  with  the  party  that 
initiated  the  proceedings  and  acquired  the  equitable  claim  or  right  to 
the  title.  It  does  not  affect  strangers  not  connecting  themselves  with 
the  equitable  claim  or  right  by  any  valid  transfer  from  the  original  or 
any  subsequent  holder. 

Errok  to  the  Supreme  Court  of  the  State  of  Missouri. 

Gibson  brought  ejectment  in  the  St.  Louis  Land  Court 
against  Chouteau,  to  recover  sixtj^-four  acres  of  land  in  the 
county  of  St.  Louis,  Missouri.  By  consent  of  parties  the 
case  was  tried  by  the  court  without  a  jury.  On  the  trial  the 
plaintiff  claimed  title  to  the  demanded  premises,  under  a 
patent  of  the  United  States  issued  to  his  immediate  grantor, 
which  he  produced.  The  facts  Which  led  to  the  issue  of  the 
patent  were  these : 

As  early  as  September,  1803,  as  appeared  from  the  record, 
one  James  Y.  O'Carroll  obtained  permission  from  the  Spanish 
authorities  to  settle  on  vacant  lands  in  the  District  of  New 
Madrid,  in  the  Territory  of  Louisiana.  In  pursuance  of 
this  permission  he  occupied  and  cultivated,  previously  to 
December  20th,  of  that  year,  portions  of  a  tract  embracing 
one  thousand  arpents  of  land,  in  that  part  of  the  country 
which  afterwards  constituted  the  county  of  Kew  Madrid  in 
the  Territory  of  Missouri.    After  the  cession  of  Louisiana 
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to  the  United  States,  he  claimed  the  land  by  virtue  of  his 
settlement;  and  this  claim  was  subsequently  confirmed  to 
him  and  his  legal  representatives,  nnder  difiereiit  acts  of 
Congress,  to  the  extent  of  six  hundred  and  forty  acres. 

In  1812  a  large  part  of  the  land  in  the  county  of  New 
Madrid  was  injured  by  earthquakes;  and  in  1815  Congress 
passed  an  act  for  the  relief  of  parties  who  had  thus  suf- 
fered.* By  this  act,  persons  whose  lands  hud  been  mate- 
rially injured  were  authorized  to  locate  a  like  quantity  of 
land  on  any  of  the  public  lands  in  the  Territory  of  Missouri, 
the  sale  of  which  was  authorized  by  law.  And  it  was  r^ade 
the  duty  of  the  recorder  of  land  titles  in  the  Territory,  when 
it  appeared  to  him,  from  the  oath  or  affirmation  of  a  compe- 
tent witness  or  witnesses,  that  any  person  was  entitled  to  a 
tract  of  land  under  the  provinions  of  the  act,  to  issue  to  him 
a  certificate  to  that  effect.  On  this  certificate,  upon  the  ap- 
plication of  the  claimant,  a  location  was  to  be  made  by  the 
principal  deputy  surveyor  of  the  Territory,  who  was  required 
to  cause  the  location  to  be  surveyed,  and  a  plat  of  the  same 
to  be  returned  to  the  recorder  with  a  notice  designating  the 
tract  located,  and  the  name  of  the  claimant. 

The  act  further  provided  for  a  report  to  be  forwarded  by 
the  recorder  to  the  Commissioner  of  the  General  Land  Office, 
of  the  claims  allowed  and  locations  made;  and  for  the  de- 
livery to  each  claimant  of  a  certificate  of  his  cltnm  and  loca- 
tion which  should  entitle  him,  on  its  being  transmitted  to  the 
commissioner,  "  to  a  patent  to  be  issued  in  like  manner  as 
is  provided  by  law  for  other  public  lands  of  the  United 
Rtates."  The  act  also  declared,  that  in  all  cases  where  the 
location  was  made  under  its  provisions,  the  title  of  the 
claimant  to  the  injnred  land  should  revert  to  and  vest  in  the 
United  States. 

The  land  claimed  by  O'Carroll,  in  New  Madrid  County, 
afterwards  confirmed  to  him,  as  already  stated,  to  the  extent 
of  six  hundred  and  forty  acres,  was  injured  by  earthquakes, 
and  in  November,  1815,  the  recorder  of  laud  titles  in  St 
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Louis,  upon  proper  proof  of  the  fact,  gave  a  certificate  to  that 
effect,  and  stating  that  under  the  act  of  Congresa  O'CarrolI, 
or  his  legal  representatives,  were  entitled  to  locate  a  like 
quantity  on  any  of  the  public  lands  of  the  Territory  of  Mis- 
souri, the  sale  of  which  was  authorized  by  law. 

In  June,  1818,  a  location  of  the  land  was  made  on  l>ehalf  of 
one  Christian  Wilt,  who  had  become  by  mesne  conveyances 
the  owner  of  the  interest  of  O'CarroIl.  The  land  thus  located 
had  been  previously  surveyed  by  the  deputy  surveyor  of  the 
Territory,  but  from  some  unexplained  cause  the  survey  and 
plat  thereof  were  not  returned  to  the  recorder,  until  August, 
1841.  The  recorder  then  issued  a  patent  certificate  to  ^'  James 
Y.  O'CarroIl  or  bis  legal  representatives,"  A  report  of  the 
location  was  also  made  by  him,  as  required  by  the  act  of 
Congress,  to  the  Commissioner  of  the  Qeneral  Land  Office, 
but  it  appeared  that  the  survey  of  the  location  did  not  meet 
the  approval  of  that  officer,  as  it  did  not  show  its  interfer- 
ences with  conflicting  claims.  Accordingly,  in  a  communi- 
cation dated  in  March,  1847,  the  commissioner  required  the 
surveyor-general  of  Missouri  to  examine  into  the  interfer- 
ences, and  ascertain  the  residue  of  the  O'CarroIl  claim,  and 
stated  that  on  the  return  to  the  land  office  "  of  a  proper 
plat  and  patent  certificate  for  said  residue,  a  patent"  would 
issue.  Under  these  instructions  a  new  survey  and  plat  were 
made,  showing  the  interferences  of  the  survey  with  other 
claims,  and  on  the  26th  of  March,  1862,  were  filed  with  the 
recorder,  and  a  new  patent  certificate  was  issued.  Upon  the 
corrected  survey  and  plat  and  new  certificate,  the  patent  of 
the  United  States  was,  in  June,  1862,  issued  to  Mary  McRee, 
who  had  acquired  by  various  mesne  conveyances  the  interest 
of.  Wilt  in  the  land.  In  August  following  she  conveyed  to 
the  plaintiff. 

On  the  trial,  the  defendants  endeavored  to  show  that  they 
had  become,  through  certain  legal  proceedings,  the  owners 
of  the  interest  originally  possessed  by  Wilt,  and  consequently 
had  acquired  the  equitable  title  to  the  land  upon  which  they 
could  defend  against  the  patent,  under  the  practice  which 
prevails  in  Missouri.    Bat  in  this  endeavor  they  failed,  the 


96  Gibson  r.  Choutbau.  [Sop.  Ct 


BUtement  of  the 


Bapreme  Court  of  the  State  holding  that  the  conveyances 
under  which  they  claimed  were  inoperative  and  void. 

The  defendants  also  relied  upon  a  deed  of  Samuel  McRee 
and  wife,*  executed  in  1888,  contending  that  by  operation 
of  the  deed  under  the  statutes  of  Missouri,  the  equitable 
title  which  these  grantoi*s  hud  subsequently  acquired  to  the 
land  and  also  the  legal  title  conveye<]  by  the  patent  to  Mrs. 
McRee  enured  to  the  benefit  of  the  defendants;  but  the 
Supreme  Court  held  that  the  deed  only  bad  the  effect  of  a 
quit-claim  of  an  eziflting  interest,  and  did  not  affect  any 
subsequently  acquired  title. 

The  rulings  of  the' State  court  upon  these  grounds  were 
not  open  to  review  in  this  court,  as  they  involved  no  ques- 
tions of  Federal  jurisdiction.  But  it  also  appeared  in  evi- 
dence that  the  defendants,  previous  to  the  issue  of  the 
patent,  had  been  in  the  posBession  of  the  demanded  prem- 
ises more  than  ten  years,  the  period  prescribed  by  the  statute 
of  Missouri,  within  which  actions  for  the  recovery  of  real 
property  must  be  brought.  B}'  the  statutes  of  the  State  the 
action  of  ejectment  will  lie  on  certain  equitable  titles.  It 
may  be  maintained  on  a  New  Madrid  location  against  any 
person  not  having  a  better  titie.f  The  defendants,  there- 
fore, contended  that  the  statute  of  limitation,  which  had  ruu 
against  the  equitable  title,  created  by  the  location  of  the 
O'Carroll  claim,  was  also  a  bar  to  the  present  action  founded 
upon  the  legal  title,  acquired  by  the  patent  of  the  United 
States. 

The  Land  Court  held  that  the  effect  of  the  patent  issued 
by  the  United  States  to  Mrs.  McRee  was  to  invest  her  with 
the  legal  title  to  the  land  in  dispute;  and  that  the  title 
vested  in  the  plaintiff^  through  the  deed  to  him  from  Mrs. 
McRee  was  superior  to  any  title  shown  by  the  defendants  to 
the  land  in  question  under  the  New  Madrid  certificate  of 
location,  and  that  the  said  patent  having  issued  to  Mrs.  Mc- 
Ree within  ten  years  next  before  the  commencement  of  this 
suit,  the  possession  of  the  defendants  was  not  a  bar  to  the 

*  The  Mary  McRee  already  named. 

t  General  Statutea  of  Missouri  of  1826,  chap.  161,  sections  1  and  11. 
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plaintiff's  recovery,  and  gave  verdict  and  judgment  accord* 
ingly  for  the  plaintiff.  From  the  judgment  the  case  was 
taken  to  the  Supreme  Court  of  the  State,  and  was  twice 
heard  there.  Upon  the  first  hearing  the  court  affirmed  the 
decision  of  the  inferior  court,  holding  that  **  until  the  patent 
issued  the  legal  title  remained  in  the  United  States,  and  the 
statute  of  limitations  did  not  begin  to  run  against  the  plain- 
tiff  before  the  date  of  th'it  patent/* 

On  the  second  hearing  the  court  adhered  to  all  its  previous 
rulings  except  that  which  related  to  the  effect  of  the  statute 
of  limitations,  and  upon  that  it  changed  its  previous  ruling 
and  held  that  the  statute  barred  the  right  of  action  upon  the 
patent.  In  its  opinion  given  on  the  second  decision,  after 
referring  to  its  previous  conclusion,  cited  above,  it  said : 

"  This  conclasion  proceeded  upon  the  ground  that  although 
the  action  given  by  the  statate  upon  the  equitable  right  only, 
which  bad  passed  oat  of  the  United  States,  might  be  barred,  it 
did  not  follow  that  an  action  based  upon  the  right  of  entry  by 
virtue  of  the  absolute  legal  title  by  patent,  would  also  be  barred. 
The  idea  that  the  fiction  of  relation  could  be  applied  not  only  to 
carry  the  legal  title  to  the  owner  of  the  inceptive  right  through 
the  intermediate  conveyances,  but  also  for  the  purpose  of  bring- 
ing  it  within  the  operation  of  the  statute  of  limitations  from  the 
date  of  the  inceptive  equity,  had  not  been  suggested  and  had 
not  occurred  to  us." 


Again  the  court,  after  recognizing  the  fact  that  the  legal 
title  remained  in  the  Unitecl  States  till  the  patent  issued,  and 
that  the  location  only  gave  an  equitable  right,  upon  which 
an  action  was  sustainable  in  the  State  courts  by  virtue  of  the 
State  statute,  said : 

"The  two  rights  of  entry,  therefore,  are  distinct  in  them- 
selves, and  the  causes  of  action  have  a  different  foundation. 
The  possession  of  the  land  is  claimed  in  both,  but  by  different 
rights,  and  if  there  were  nothing  more  the  one  cause  of  action 
might  be  barred  and  not  the  other.  But  there  is  another  priii* 
ciple  upon  which  we  think  the  statute  may  be  made  to  operate 
here  as  a  bar  to  the  plaintiff's  action,  and  that  is  the  fiction  of 
relation  whereby  the  legal  title  is  to  be  considered  as  passing 
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oot  of  the  United  States  through  the  patent  at  its  date,  but  as 
instantly  dropping  back  In  time  to  the  date  of  the  location  as 
the  first  act  or  inception  of  the  conveyance,  to  vest  the  title  in 
the  owner  of  the  equity  as  of  that  date  and  make  it  pass  from 
him  to  the  patentee  named  through  all  the  intermediate  con- 
veyances, and  so  that  the  two  rights  of  entry  and  the  two  causes 
of  action  are  thus  merged  in  one,  and  the  statute  may  be  held 
to  have  operated  on  both  at  once.  The  legal  title,  on  making 
this  eireait,  necessarily  runs  around  the  period  of  the  statute 
bar,  and  the  action  founded  on  this  new  right  Is  met  by  the 
statute  on  Its  way  and  out  off  with  that  which  existed  before/' 

The  Snpreme  Court  accordingly  reversed  the  decision  of 
the  Land  Court,  and  the  case  was  brought  hero  on  writ  of 
error  under  the  2oth  section  of  the  Judiciary  Act,  and  is 
reported  in  Gibson  ▼.  QiouieaUj  8th  Wallace,  B14.  WbcD 
presented,  the  record  disclosed  questions  respecting  the 
Talirlity  of  Mrs.  McRee's  title,  the  transfer  of  her  title  to  the 
plaintiff,  and  the  trust  asserted  by  which  it  was  contended 
that  the  plaintiff's  title  enured  to  the  benefit  of  the  defend- 
ants, as  well  as  the  statute  of  limitations.  This  court,  there- 
fore, as  the  report  already  mentioned  shows,  dismissed  the 
writ  of  error,  because  the  record  did  not  show  that  the  de- 
cision of  the  State  court  turned  on  the  question  of  the  stat- 
ute of  limitations  or  that  the  determination  of  this  question 
against  the  plaintiff  was  essential  to  the  second  judgment 
rendered. 

When  the  case  went  back  to«the  Snpreme  Court  of  the 
State,  that  court  set  aside  its  judgment,  stating  that  it  had 
been  rendered  on  the  question  of  the  statute  of  limitations; 
but  that  by  a  clerical  error  such  fact  was  not  stated  therein. 
The  case  was  then  again  subniitted  to  that  court,  and  the 
court  then  adjudged  that  the  plaintiff  was  barred  by  the 
statute  of  limitations,  all  other  questions  being  determined  / 

in  his  favor.    It  was  this  judgment  which  was  now  brought 
before  this  court  on  writ  of  error. 

Messrs.  Montgomery  Blair  and  F.  A.  Dickj  for  the  jladnfuff 
in  error. 

Messrs.  Ohvtr  and  ShepUy^  ecntra. 
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Mr.  Justice  FIELD  delivered  the  opinion  of  the  court. 

It  is  matter  of  common  knowledge  that  statutes  of  limita- 
tion do  not  run  against  the  State.  That  no  laches  can  be 
imputed  to  the  king,  and  that  no  time  can  bar  his  rights, 
was  the  maxim  of  the  common  law,  and  was  founded  on  the 
principle  of  public  policy,  that  as  lie  was  occupied  with  the 
cares  of  government  he  ought  not  to  suffer  from  the  negli- 
gence of  his  officers  and  servants.  The  principle  is  appli- 
cable to  all  governments,  which  must  necessarily  act  through 
numerous  agents,  and  is  essential  to  a  preservation  of  the 
interests  and  property  of  the  public.  It  is  upon  this  prin- 
ciple that  in  this  country  the  statutes  of  a  State  prescribing 
periods  within  which  rights  must  be  prosecuted  are  not  held 
to  embrace  the  State  itself,  unless  it  is  expressly  designated 
or  the  mischiefs  to  be  remedied  are  of  such  a  nature  that  it 
must  necessarily  be  included.  As  legislation  of  a  State  can 
only  apply  to  persons  and  things  over  which  the  State  has 
jurisdiction,  the  United  States  are  also  necessarily  excluded 
from  the  operation  of  such  statutes.* 

With  respect  to  the  public  domain,  the  Constitution  vests 
in  Congress  the  power  of  disposition  and  of  making  all 
needful  rules  and  regulations.  That  power  is  subject  to  no 
limitations.  Congress  has  the  absolute  right  to  prescribe 
the  times,  the  conditions,  and  the  mode  of  transferring  this 
property,  or  any  part  of  it,  and  to  designate  the  persons  to 
whom  the  transfer  shall  ba  made.  No  State  legislation  can 
interfere  with  this  right  or  embarrass  its  exercise;  and  to 
prevent  the  possibility  of  any  attempted  interference  with 
it,  a  provision  has  been  usually  inserted  in  the  compacts  by 
which  new  States  have  been  admitted  into  the  Union,  that 
such  interference  with  the  primary  disposal  of  the  soil  of  the 
United  States  shall  never  be  made.  Such  provision  was  in- 
serted in  the  act  admitting  Missouri,  and  it  is  embodied  in 
the  present  Constitution,  with  the  further  clause  that  the 
legislature  shall  also  not  interfere  *^  with  any  regulation  that 
Congress  may  find  necessary  for  securing  the  title  in  such 
soil  to  the  bond  fide  purchasers." 

*  Unitad  Sut«t «.  Hoar,  2  Maioii,  812;  People  «.  Gilbert,  18  Johnaoiii  228. 
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The  same  principle  which  forbido  any  State  legiftlatiou  in- 
terfering with  the  power  of  Congrces  to  dispo^^e  of  the  pnblic 
property  of  the  United  States,  also  forbids  any  legislation 
depriving  the  grantees  of  the  United  States  of  the  posses- 
sion and  enjoyment  of  the  property  granted  by  reason  of 
any  delay  in  the  transfer  of  the  title  after  the  initiation  of 
proceedings  for  its  acquisition.  Tlie  consammation  of  the 
title  is  not  a  matter  which  the  grantees  can  control,  but  one 
which  rests  entirely  with  the  government  With  the  legal 
title,  when  transferred,  goes  the  right  to  possess  and  enjoy 
the  land,  and  it  would  amount  to  a  denial  of  the  power  of 
disposal  in  Congress  if  these  benefits,  which  should  follow 
upon  the  acquisition  of  that  title,  could  be  forfeited  because 
they  were  not  asserted  before  that  title  was  issued.  • 

Yet  such  forfeiture  is  claimed  by  the  defendants  in  this 
case,  and  is  sanctioned  by  the  decision  of  the  Supreme  Court 
of  Missouri.  That  court  does  not,  it  is  true,  present  its  de- 
cision in  this  light,  but  on  the  contrar3'  it  attempts  to  recon- 
cile its  decision  with  positions  substantially  such  as  we  have 
already  stated  respecting  the  power  of  Congress  over  the 
public  lands,  and  the  inability  of  the  State  to  interfere  with 
the  primary  disposal  of  the  soil  of  the  United  States.  It  de- 
clares it  to  be  well  settled,  that  statutes  of  limitation  of  a 
State  cannot  run  against  the  United  States,  nor  affect  their 
grantees,  until  the  title  has  passed  from  the  proprietary 
sovereignty ;  that  these  statutes  operate  to  bar  the  cause  of 
action,  not  to  convey  the  title;  that  no  cause  of  action  upon 
a  right  of  entry  by  virtue  of  the  legal  title  by  patent  can 
exist  until  the  patent  is  issued;  and  that  the  action  upon 
the  equitable  title  created  by  the  location  is  only  given  by  a 
statute  of  the  State ;  and  as  the  two  rights  of  entry  have  a 
different  origin,  that  the  latter,  resting  on  the  statute,  might 
be  barred,  whilst  that  resting  on  the  patent  would  continue 
in  force,  but  for  the  operation  of  the  fiction  of  relation.  By 
a  novel  application  of  that  doctrine,  the  court  comes  to  the 
conclusion  that  the  statute  operates  against  both  rights  of 
entry  at  the  same  time. 

By  the  doctrine  of  relation  is.  meant  that  principle  by 
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which  an  act  done  at  one  time  is  considered  by  a  fiction  of 
law  to  have  been  done  at  some  unt^cedent  period.  It  is 
tisuall}'  applied  where  several  proceedings  are  essential  to 
complete  a  particular  transaction,  such  as  a  conveyance  or 
deed.  The  last  proceeding  which  consummates  the  convey- 
ance is  held  for  certain  purposes  to  take  effect  by  relation  as 
of  the  day  when  the  first  proceeding  was  had.  Thus,  in  the 
present  case,  the  patent,  which  was  issued  in  1862,  is  said 
to  take  efiect  by  relation  at  the  time  when  the  survey  and 
plat  of  the  location,  made  in  1818,  were  returned  to  the 
recorder  of  land  titles  under  the  act  of  Congress.  At  that 
time  the  title  of  the  claimant  to  the  land  desired  by  him  had 
its  inception,  and  so  far  as  it  is  necessary  to  protect  his  rights 
to  the  land,  and  the  rights  of  parties  deriving  their  interests 
from  him,  the  patent  is  held  to  take  effect  by  relation  as  of 
that  date.* 

The  Supreme  Court  of  Missouri,  considering  that  by  this 
doctrine  of  relation,  the  legal  title,  when  it  passed  out  of  the 
United  States  by  the  patent,  instantly  dropped  back  in  time 
to  the  location  of  the  first  act  or  inceptioifcof  the  convey- 
ance, and  vested  the  title  in  the  owner  of  9^  equity  as  of 
that  date,  held  that  the  statute  intercepted  the  title  as  it 
passed  through  the  intermediate  conveyances  from  that 
period  to  the  patentee.  *^  The  legal  title,"  said  the  court, 
"in  making  this  circuit,  necessarily  runs  around  the  period 
of  the  statute  bar,  and  the  action  founded  upon  this  new 
right  is  met  by  the  statute  on  its  way,  and  cut  off  with  that 
which  existed  before. "f 

The  error  of  the  learned  court  consisted  in  overlooking 
the  fact  that  the  doctrine  of  relation  is  a  fiction  of  law  adopted 
by  the  courts  solely  for  the  purposes  of  justice,  and  is  only 
applied  for  the  security  and  protection  of  persons  who  stand 
in  some  privity  with  the  party  that  initiated  proceedings 
for  the  laud,  and  acquired  the  equitable  claim  or  right  to 
the  title.^    The  defendants  in  this  case  were  strangers  to 

*  Lettirar  v.  Price,  12  Howard,  74. 

t  Oibeon  «.  Chouteau's  Heirii  89  Missouri,  688. 

%  Lynch  v.  Bernsl,  0  WslUce,  816 ;  Jackson  «.  Bard,  4  Johnson,  280; 
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that  party  and  to  his  equitable  claim,  or  equitable  title,  as  it 
is  termed,  not  coiiDecting  themselves  with  it  by  any  valid 
transfer  from  the  original  or  any  Kub^equent  bolder.  The 
statute  of  limitations  of  Missouri  did  not  operate  to  convey 
that  claim  or  equitable  title  to  them.  It  only  extinguished 
the  right  to  maintain  the  action  of  ejectment  founded  there- 
on, under  the  practice  of  the  State.  It  letl  the  right  of  entry 
upon  the  legal  title  subsequently  acquired  by  the  patent 
wholly  unaifected. 

In  the  Federal  courts,  where  the  distinction  between  legal 
and  equitable  proceedings  is  strictly  maintained,  and  reme- 
dies afforded  by  law  and  equity  are  separately  pursued,  the 
action  of  ejectment  can  only  be  sustained  upon  the  posses- 
sion by  the  plaintiff  of  the  legal  title.  For  the  enforcement 
of  equitable  rights,  however  clear,  distinct  equitable  pro- 
ceedings must  be  instituted.  The  patent  is  the  instrument 
which,  under  the  laws  of  Congress,  passes  the  title  of  the 
United  States.  It  is  the  government  conveyance.  If  other 
parties  possess  equities  superior  to  those  of  the  patentee,  upon 
which  the  pat^  issued,  a  court  of  equity  will,  upon  proper 
proceedings,  ^lorce  such  equities  by  compelling  a  transfer 
of  the  legal  title,  or  enjoining  its  enforcement,  or  cancelling 
the  patent.*  But,  in  the  action  of  ejectment  in  the  Fedei*al 
courts,  the  legal  title  must  prevail,  and  the  patent,  when 
regular  on  its  face,  is  conclusive  evidence  of  that  title. 

So  also  in  the  action  of  ejectment  in  the  State  courts, 
when  the  question  presented  is  whether  the  plaintiff  or  the 
defendant  has  the  superior  legal  title  from  the  United  States, 
the  patent  must  prevail.  For,  as  said  in  BagneU  v.  Brod'- 
tricky'^  '^  Congress  has  the  sole  power  to  declare  the  dignity 
and  effect  of  titles  emanating  from  tlio  United  States;  and 
the  whole  legislation  of  the  Federal  government  in  reference 
to  the  public  lands  declares  the  patent  the  superior  and  con- 
Heath  9.  Boat,  12  Id.  140 ;  LiUleton  v.  CroM,  6  BurnewaU  «nd  Cretwell,  826, 
S28. 

*  Stephenson  v.  Smith,  7  Missouri,  610;  Barry  v.  Gamble,  S  Id.  881 ;  Can- 
ningham  v.  Ashley,  14  Howard,  877;  Lindsey  v.  Hawes,  2  Black,  664 ;  Stark 
t.  Starrs,  6  Wallace,  402;  Johnson  v,  Towsley,  si^mi,  p.  72. 

t  18  Peters,  450. 
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elusive  evidence  of  legal  title.  Until  its  issnance  the  fee  is 
in  tlie  government,  which,  by  the  patent,  passes  to  the 
grantee,  and  he  is  entitled  to  recover  the  possession  in  eject* 
menf 

In  several  of  the  States,  and  such  is  the  case  in  Missouri, 
equities  of  the  character  mentioned,  instead  of  being  pre- 
sented in  a  separate  suit,  may  be  set  up  as  a  defence  to  the 
action  of  ejectment.  The  answer  or  plea  in  such  case  is  in 
the  nature  of  a  bill  in  equity,  and  should  contain  all  its 
essential  averments.  The  defendant  then  becomes,  with 
reference  to  the  matters  averred  by  him,  an  actor,  and  seeks, 
by  the  equities  presented,  to  estop  the  plaintiff  from  prose- 
cuting the  action,  or  to  compel  a  transfer  of  the  title.* 

In  JUaguire  v.  Vtce,^  where  the  plaintiff  brought  ejectment 
on  a  legal  title,  and  gave  in  evidence  a  patent  of  the  United 
States,  and  the  defendant  relied  upon  an  equitable  defence, 
the  Supreme  Court  of  Missouii  said:  *^  Although  our  pres- 
ent practice  act  abolishes  all  distinctions  between  legal  and 
equitable  actions,  yet  a  party  who  seeks  relief  on  a  merely 
equitable  title  against  a  legal  title  must,  in  his  pleadings, 
whether  he  is  plaintiff  or  defendant,  set  forth  such  a  state 
of  facts  as  would  have  entitled  him  to  the  relief  he  seeks 
under  the  old  form  of  proceedings.  When  a  party  by  his 
pleadings  sets  forth  a  merely  legal  title,  he  cannot  on  the 
trial  be  let  into  the  proof  of  facts  which  show  that,  having 
an  equity,  he  is  entitled  to  a  conveyance  of  the  legal  title. 
If  he  wants  such  relief  he  must  prepare  his  pleadings  with 
an  eye  to  obtain  it,  and  this  must  be  done,  whether  he  is 
seeking  relief  as  plaintiff  or  defendant" 

But  neither  in  a  separate  suit  in  a  Federal  court,  nor  in 
an  answer  to  an  action  of  ejectment  in  a  State  court,  can 
the  mere  occupation  of  the  demanded  premises  by  plaintifis 
or  defendants,  for  the  period  prescribed  by  the  statute  of 
limitations  of  the  State,  be  held  to  constitute  a  sufficient 
equity  in  their  favor  to  control  the  legal  title  subsequently 

*  Sstmda  v.  Murphy,  19  California,  272;  Weber  v.  Ifanhall,  lb.  467; 
Lettrade  v.  Barth,  lb.  671. 
t  M  HSttouri,  481. 
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eonvejed  to  others  bj  the  patent  of  the  TJnited  States,  with- 
out trenching  upon  the  power  of  Congress  in  the  disposition 
of  the  public  lands.  That  power  cannot  be  defeated  or  ob- 
strncted  by  any  occupation  of  the  premises  before  the  issue 
of  the  patent,  under  State  legislation,  in  whatever  form  or 
tribunal  such  occupation  be  asserted.* 

Jui>ouBNT  RBVSRSSD,  and  the  cause  rbuandsd  for  fur- 
ther PROCEBDINOS  PURSUANT  TO  THIS  OPINION. 

Justices  DAVIS  aud  STRONG  dissented. 


Norwich  Company  v.  Wright. 

1.  The  S(Ct  of  Congress  of  1861,  limiting  the  liability  of  ship-owners,  indndet 
collisions,  «s  well  as  injuries  to  cargo ;  so  that  if  a  collision  happens  be- 
tween two  Yessels  at  sea,  and  one  of  them  is  in  fault  without  the  priyity 
or  knowledge  of  her  owners,  the  latter  will  only  be  liable  for  the  amount 
of  their  interest  in  the  vessel  and  her  freight  then  pending ;  and  that 
amount  being  paid  into  court,  if  insufficient  to  pay  all  the  damages 
caused,  will  be  apportioned  pro  rata  aroongi<t  the  owners  of  the  injured 
vessel  and  of  the  cargoes  of  both  vessels  in  proportion  to  their  respeetiTS 
losses. 

Si  This  liability  of  the  ship-owners  may  be  discharged  by  their  surrendering 
and  assigning  to  a  trustee  for  the  benefit  of  tho  parties  injured,  in  pur- 
suance of  the  4th  section  of  the  act,  the  vessel  and  freight,  although 
these  may  have  been  diminished  in  value  by  the  collision,  or  other  cas- 
ualty during  the  Yoyago ;  and,  it  seems,  that  if  they  are  totally  lost  the 
owners  will  be  entirely  discharged. 

8.  In  this  respect  the  act  has  adopted  tho  rule  of  the  maritime  Isw  as  con- 
tradistinguished from  that  of  the  English  statutes  on  the  same  subject. 

4.  The  District  Court,  sitling  ns  a  court  of  admiralty,  has  Jurisdiction  of 
cases  arising  under  the  act,  -and  may  administer  the  law  as  provided  in 
tho  4th  section. 

6.  The  proper  course  of  proceeding  in  such  a  case  pointed  out. 

Error  to  the  Circuit  Court  for  the  District  of  Connecticut; 
the  c:)8e  being  this : 

On  the  8d  of  March,  1851,  Congress  passed  an  actf  as  foU 

*  Wilcox  V.  Jackson,  18  Peters,  616,  617;  Irvine  v.  Marshall,  20  Howard| 
668 ;  Fenn  v.  Holme,  21  Id.  481 ;  Lindsey  v.  Miller,  6  Peters,  672. 
t  9  Stat  at  Large,  686. 
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lows — the  sections  in  brackets,  i.  f.,  the  2d  and  5th  sections, 
not  being  specially  important  in  this  ca«e,  and  inserted  only 
to  give  a  more  full  view  of  the  act : 

"Seo.  1.  No  owner  or  owners  of  any  ship  or  vessel  shall  be 
sabject  or  liable  to  answer  for  or  make  good  to  any  one  or  more 
person  or  persons,  any  loss  or  damage  which  may  happen  to 
any  goods  or  merchandise  whatsoever,  which  shall  be  shipped, 
taken  in,  or  put  on  board  an^'  sach  ship  or  vessel,  by  reason  or 
by  means  of  any  fire  happening  to  or  on  board  the  said  ship  or 
vessel,  unless  such  fire  is  caased  by  the  design  or  neglect  of 
such  owner  or  owners:  Provided^  That  nothing  in  this  act  con- 
tained shall  prevent  the  parties  from  making  such  contract  as 
they  please,  extending  or  limiting  the  liability  of  ship-owners. 

[''Sec.  2.  If  any  shipper  or  shippers  of  platina,  gold,  gold 
dost,  silver,  bullion,  or  other  precious  metals,  coins,  jewelry, 
bills  of  any  bank  or  public  body,  diamonds  or  other  precious 
stones,  shall  lade  the  same  on  board  of  any  ship  or  vessel^  with- 
out, at  the  time  of  such  lading,  giving  to  the  master,  agent, 
owner  or  owners  of  the  ship  or  vessel  receiving  the  same,  a  note 
in  writing  of  the  true  character  and  value  thereof,  and  have  the 
same  entered  on  the  bill  of  lading  therefor,  the  master  and 
owner  or  owners  of  the  said  vessel  shall  not  be  liable,  as  carriers 
thereof,  in  an^"^  form  or  manner.  Nor  shall  any  such  roaster  or 
owners  be  liable  for  any  such  valuable  goods  beyond  the  value 
and  according  to  the  character  thereof  so  notified  and  entered.] 

"Sec,  3.  The  liability  of  the  owner  or  owners  of  any  ship  or 
vessel,  for  any  cmbezElemcnt,  loss  or  destruction,  by  the  master, 
officers^  mariners,  passengers,  or  any  other  person  or  persons, 
of  any  property,  goods,  or  merchandise,  shipped  or  put  on  board 
of  such  ship  or  vessel,  or  for  any  loss,  damage  or  injury  by  coUisionj 
or  for  any  act,  matter  or  thing,  loss,  damage  or  forfeiture,  done, 
occasioned  or  incurred,  without  the  privity  or  knowledge  of 
such  owner  or  owners,  shall  in  no  case  exceed  the  amount  or 
value  of  the  interest  of  such  owner  or  owners  respectively,  in 
such  ship  or  vessel,  and  her  freight  then  pending. 

"Sec  4.  If  any  such  embezzlement,  loss,  or  destruction  shall 
be  Bufi'ered  by  several  freighters  or  owners  of  goods,  wares,  or 
merchandise,  or  any  property  whatever,  on  the  same  voyage, 
and  the  whole  value  of  the  ship  or  vessel,  and  her  freight  for 
the  voyage,  shall  not  be  sufficient  to  make  compensation  to  each 
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of  tbem,  thoy  Bhttll  roceive  eoinpenHation  from  the  owner  or 
owDeni  of  tlio  sbip  or  veeeei,  in  proporiion  to  their  rcnpective 
losses;  and  for  that  purpose  the  said  freighters  and  owners  of 
the  property,  and  the  owner  or  owners  of  the  ship  or  vei«sel,  or 
any  of  them,  may  take  the  appropriate  proceedings  in  any  court, 
for  the  purpose  of  apportioning  the  sum  for  which  the  owner  or 
ownera  of  the  ship  or  vessel  may  be  liable  amongst  the  parties 
entitled  thereto.  And  it  shall  be  deemed  a  sufficient  eonipliunce 
with  the  requirements  of  this  act,  on  the  part  of  such  owner  or 
owners,  if  be  or  they  shall  transfer  bis  or  their  interest  in  such 
vessel  and  freight,  iior  the  benefit  of  such  claimants,  to  a  trustee, 
to  be  appointed  by  any  court  of  competent  jurisdiction,  to  act 
as  snob  trustee  for  the  person  or  persons  who  may  prove  to  be 
legally  entitled  thereto,  from  and  alter  which  transfer  all  claims 
and  proceedings  against  the  owner  or  owners  shall  cease. 

[*'  Sro.  6.  The  charterer  or  charterers  of  any  sbip  or  vessel, 
in  case  he  or  they  shall  man,  victual,  and  navigate  such  vessel 
at  his  or  their  own  expense,  or  by  bis  or  their  own  procurement, 
shall  be  deemed  the  owner  or  owners  of  such  vessel  within  the 
meaning  of  this  act ;  and  such  ship  or  vessel,  when  so  chartered, 
shall  be  liable  in  the  same  manner  as  if  navigated  by  the  owner 
or  owners  tbereof.J 

<*  Sbo.  6.  Nothing  in  the  preceding  sections  shall  be  construed 
to  take  away  or  affect  the  remedy  to  which  any  party  may  be 
entitled,  against  the  master,  officers,  or  mariners,  for  or  on  ac- 
count of  any  embeaslement,  injury,  loss  or  destruction  of  goods, 
wares,  merchandise,  or  other  property,  pat  on  board  any  ship 
or  vessel,  or  on  account  of  any  negligence,  fraud  or  other  mat 
versation  of  such  master,  officers,  or  mariners,  respectively;  nor 
shall  anything  herein  contained  lessen  or  take  away  any  r^ 
epon^ibility  to  which  any  master  or  mariner  of  any  ship  or  vessel 
may  now  by  law  be  liable,  notwithstanding  such  master  or  mar- 
iner may  be  an  owner  or  part  owner  of  the  ship  or  vessel.*' 

This  statute  being  in  force,  the  schoouer  Van  Viiet,  on 
the  uigbt  of  18th  of  April,  18ti6,  making  three  or  four 
knots  au  boar,  and  the  steamer  City  of  Norwich  making 
twelve — the  schooner's  course  being  nearly  at  right  angles 
to  that  of  the  steamer — collided  in  Long  Island  Sound. 
The  schooner  sank,  and  both  she  and  her  cargo  were  lost. 
The  steamer  was  greatly  damaged  by  the  blow,  and,  taking 
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fire,  sank  also.  Her  cargo  was  lost,  but  she  herself  was  sub- 
sequently raised  and  repaired  at  great  expense. 

Hereupon  the  owners  of  the  schooner  filed  a  libel  in  per^ 
sonam  in  the  District  Court  for  the  District  of  Conneciicut 
against  the  owners  of  the  steanner.  The  owners  of  the 
steamer,  by  way  of  defence,  stating  that  the  steamer  had  on 
board  ^^a  large  and  valuable  freight  belonging  to  various 
parties,  much  larger  in  value  than  the  whole  amount  of  the 
interest  of  the  defendants  in  the  said  steamer  and  of  her 
freight  then  pending/'  and  that  the  whole  of  it  was  lost, 
set  up  that  they  were  not  in  fault;  that  the  night  was  dark; 
that  the  schooner  had  no  lights;  that  she  was  seen  first  by 
the  head  of  her  sails  being  lighted  up  by  the  steamer's  lights. 

These  matters  set  up,  however,  were  not  proved. 

On  the  contrary,  altliough  several  witnesses  who  saw  the 
light  of  the  schooner  after  the  collision^  testified  that  the  green 
or  starboard  light  was  dim,  it  was  clearly  proved  that  the 
light  was  there;  and  tliere  was  very  strong  evidence  to  show 
that  it  was  burning  brightly  at  the  time  of  the  collision, 
having  been  specially  examined  both  before  and  after  it.  It 
appeared  also  that  the  oflicers  of  another  steamer,  the  Elec- 
tro, three-quarters  of  a  mile  in  the  rear  of  the  City  of  Nor- 
wich and  directly  in  her  track,  had  seen  the  schooner  a  full 
mile  oif,  and  some  time  before  the  occurrence  happened; 
they  seeing  her,  as  the  pilot  of  the  Electra  testified,  one 
point  on  their  port-bow  when  the  City  of  Norwich  was  dead 
ahead.  This  witness  stated  that  the  schooler  was  a  mile  ofiT 
from  the  Electra  when  he  saw  her,  and  that  this  was  two 
minutes  before  the  collision;  that  the  City  of  Norwich  blew 
her  whistle  immedintel}- after  the  collision;  and  that  he  dis- 
covered the  schooner  two  or  three  minutes  before  he  heard 
the  sound. 

The  District  Court,  after  interlocutory  decree  in  favor  of 
the  libellants,  and  a  reference  to  a  master,  and  a  report,  de- 
creed for  the  libel  Ian ts,  (19,975  for  the  schooner  and  $1921 
for  her  cargo,  with  interest  from  the  date  of  the  collision. 
Before  the  decree  was  passed,  the  respondents  filed  a  pe- 
tition wherein  they  alleged  that  proceedings  in  rem  had  been 
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coninieiiced  in  beliulf  of  fuiid  parties  Ujirsiiiitft  the  steamer  in 
the  District  Court  of  the  United  Stuten  for  the  Eastern  Dis- 
trict of  New  York  for  the  recovery  of  damages  for  the  loss  of  the 
said  cargo.  Tliey  therefore  prayed  that  they  might  he  per- 
mitted to  show  by  proper  evidence  the  whole  amount  of 
damages  sustained  by  all  of  said  parties,  including  the  libel- 
lants,  and  the  value  of  the  steamer  and  her  freight  then 
pending;  and  that  the  decree  of  the  court  might  be  so 
framed  as  to  give  the  libellants  such  part  or  proportion  of 
the  amount  of  damages  sustained  by  them  as  the  value  of 
steamer  and  freight  bore  to  the  whole  amount  of  damages 
sustained  by  ail  parties  by  the  collision.  In  reference  to 
this  last  defence  the  libellants  insisted: 

1.  That  the  act  does  not  embrace  injuries  to  other  vessels 
by  collision,  but  only  injuries  to,  or  loss  of,  cargo  on  board 
the  offending  vessel ;  and 

2.  That  if  it  did  embrace  injuries  by  collision,  the  District 
Court,  in  that  proceeding,  had  no  power  to  give  the  respond- 
ents the  relief  which  they  sought. 

The  District  Court  held  that  cases  of  collision  were  within 
the  act,  but  deemed  the  jurisdiction  of  that  court  insuffi- 
cient to  give  relief.  On  appeal  the  Circuit  Court  held  that 
cases  of  collision  were  not  within  the  act.  Hereupon  the 
libellants  appealed  to  this  court  The  appeal  brought  up 
all  the  questions  in  the  cause. 

Messrs.  22.  H.  Huntley  and  C.  JR.  IngersoU^  in  support  of  the 
ruling  below  : 

The  act  of  1851  does  not  apply  in  any  of  its  sections  to  a 
loss  that  may  happen  to  any  other  ship  or  vessel  (than  the 
owner's  vessel),  or  to  any  goods,  wares,  or  merchandise  or 
other  thing  being  on  board  of  any  other  ship  or  vessel. 

The  words  *^  loss,  damage,  or  injury  by  collision,"  in  the 
8d  section,  are  to  be  construed  by  the  context,  and  relate 
only  to  the  property  to  whicb  the  other  branches  of  the  sec- 
tion relate,  that  is,  property  *^  shipped,  or  put  on  board  such 
ship  or  vessel." 

The  circumstances  which  led  to  the  passage  of  the  act 
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were  notorioas.  The  packet  sbip  Henry  Clay,  a  large, 
costly,  and  nearly  new  ship,  lying  at  the  wharf  in  the  port 
of  New  York,  having  nearly  completed  her  lading  and 
being  bonnd  for  Europe,  took  fire  from  some  cause  and  was 
barned,  with  a  cargo  already  laden  amounting  iu  value  to 
perhaps  half  a  million  of  dollars.  Her  owners,  being  losers 
to  a  very  large  amount  by  the  burning  of  the  ship,  were  pro- 
ceeded against  by  owners  of  cargo  to  compel  payment  to 
them  of  its  value.  It  was  strenuously  insisted,  by  way  of 
defence,  that  even  without  any  such  statutes  as  exist  in 
England,  the  owners  could  not  be  charged  upon  the  usual 
rule  of  liability  of  common  carriers  at  common  law.  No 
proof  of  actual  fault  or  negligence,  except  so  far  as  the  oc- 
currence of  the  fire  in  the  ship  might  warrant  such  infer- 
ence, was  given  or  attempted.  The  owners  were  held  liable. 
Pending  that  action  an  effort  was  made  to  procure  some 
legislation  from  Congress  to  soften  the  rigor  of  the  rule  de- 
clared in  that  case. 

Some  years  before  the  burning  of  the  Henry  Clay,  and  in 
the  night  of  the  13th  of  January,  1840,  the  steamboat  Lex- 
ington was  burned  upon  Long  Island  Sound,  and  the  die- 
aster  was  accompanied  by  a  painful  loss  of  life  and  the  de- 
struction of  a  large  amount  of  property.  Litigation  ensued, 
and  the  owners  were  held  liable  by  this  court,  A.D.  1848,  in 
the  Ncio  Jersey  Steam  Navigation  Company  v.  The  Merchants^ 
Bank* 

Both  of  these  disasters  and  the  hardships  of  the  law 
Against  ship-owners  as  common  carriers  were  commented 
upon  in  the  debates  which  were  had  upon  the  act  now  in 
question.  And  nn  examination  of  those  debates  shows  that 
it  was  the  stringent  rule  of  the  common  law  which  made 
common  carriere  of  property  liable  for  all  losses  (except 
such  as  were  caused  by  the  act  of  God  or  the  public  ene- 
mies), however  free  from  actual  fault  or  negligence,  that  was 
the  subject  of  comment;  and  the  apparent  purpose,  so  far  as 
it  may  be  gathered  from  those  debates,  was  to  relax  that 

*  6  Howard,  844. 
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role.  Notliing  is  said  of  injuries  to  other  vessels,  or  the 
liability  of  ship-owners  as  principals  for  the  tortious  negli- 
gence of  their  ship-niasters,  officers,  or  crews,  as  their  serv- 
ants, by  which  the  property  of  persons  in  no  wise  intrusted 
to  them  received  injury.  Nor  was  the  rule  of  the  conimon 
law  which  makes  the  master  liable  for  the  negligence  of  his 
servknt  in  his  business,  the  subject  of  review,  criticism,  or 
comment 

But  passing  to  the  act  itself.  It  begins  with  a  declaration 
that  ship-owners  shall  not  be  liable  for  loss  or  damage  by 
fire  to  any  goods  or  merchandise  whatever,  shipped,  taken 
in,  or  put  on  board,  unless  such  fire  is  caused  by  the  design 
or  neglect  of  the  owner.  This  has  no  other  operation  than 
to  affect  their  relations  as  common  carriers.  The  proviso  to 
that  section,  that  **  nothing  in  this  act  shall  prevent  the  par* 
ties  from  making  such  contract  as  they  please,  extending  or 
limiting  the  liability  of  ship-owners,''  indicates  that  Con- 
gress believed  that  they  were  dealing  with  a  question  of  lia- 
bility which  might  be  the  subject  of  a  contract,  not  with  a 
liability  for  tortious  negligence  to  parties  who  stood,  and 
who  could  stand,  in  no  relation  of  contract  whatever  with 
such  owners.  The  proviso,  though  annexed  to  tlie  first  sec- 
tion, applies  plainly  to  the  whole  act. 

It  may  be  conceded  that  the  third  section  contains  terms 
which,  viewed  apart  from  the  residue  of  the  act,  are  broad 
enough  to  include  injury  to  other  vessels  by  collision.  But 
in  the  construction  of  statutes  general  woi*ds  are  restricted 
in  their  meaning  by  the  subject-matter  of  the  statute,  the 
context  and  apparent  intent;  and  in  an  enumeration  of  par- 
ticulars followed  by  general  terms,  a  restriction  of  the  latter 
to  cases  or  things  ejuadem  generis  is  according  to  settled  rule. 
Thus  in  construing  any  particular  clause  or  words  of  a  statute 
it  is  especially  necessary  to  examine  and  consider  the  whole 
statute,  and  gather  if  possible  from  the  whole  the  intention 
of  the  legislature. 

Now  in  this  act  other  sections  have  sole  reference  to  the 
relations  of  ship-owners  as  common  carriers. 
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III  the  fourth  section,  the  terms  '^  goods,  wares,  or  mei^ 
chandise,  or  any  property  whatever,''  are  equivalent  to  the 
words  in  the  third  section,  ^'  any  property,  goods  or  mer- 
chandise," and  of  the  words,  ^^  goods,  wares,  merchandise, 
or  other  property"  in  the  sixth  section;  in  each  of  which 
they  relate  solely  to  property  of  some  kind  put  on  board  the 
vessel.  And  the  phrase  is  added  ^^on  the  same  voyage/' 
to  confine  the  participation  in  the  apportionment  to  the 
freighters  for  a  single  voyage,  and  not  to  permit  the  ship- 
owners to  bring  into  the  compensation  losses  sustained  on 
prior  or  other  voyages. 

Our  view  has  been  affirmed  in  Massachusetts.* 
If  it  is  asked,  what  then  do  the  words  **  for  any  loss,  dam- 
age, or  injury  by  collision,"  "or  for  ^ny  act,  matter,  or 
thing,  loss,  damage,  or  forfeiture,  done,  occasioned,  or  suf- 
fered," mean?  the  answer  is,  that  having  the  responsibility 
of  carrier  at  the  common  law  in  view,  a  responsibility  which 
subjected  the  ship-owner  for  every  loss  not  caused  by  the  act 
of  God,  or  the  public  enemies,  some  such  words  were  neces- 
sary to  cover  all  the  grounds  of  their  liability  as  carriers. 
It  was  not  enough  to  specify  "  embezzlement,  loss,  or  de- 
struction by  the  master,  officers,  mariners,  passengers,  or 
other  peraons  "  Collision  and  many  other  acts  and  things 
miglit  occasion  loss  or  injury  to  property  intrusted  to  them 
as  carriers,  for  which  but  for  these  words  they  would  be  re- 
sponsible to  the  full  amount.  The  collision  in  the  case  now 
under  consideration  furnishes  an  illustration :  for  the  City  of 
Norwich  having  on  board  a  valuable  cargo,  that  cargo  was 
lost  by  the  collision,  and  that  loss  would  be  within  the  terme 
of  the  section.  Not  only  so,  collision  and  many  other  acts, 
matters,  things,  losses,  damage,  and  injury  might  happen, 
be  "done,  occasioned,  or  incurred,"  without  any  fault  or 
negligence  either  of  the  ship-owners  or  their  masters  or 
marinera,  and  be  due  solely  to  the  fault  or  negligence  of 
other  persons,  or  be  an  accident  in  such  sense  that  faulty 
negligence  could  be  imputed  to  no  one,  and  yet  the  ship- 


•  Walker  v.  Insunnoe  Company,  14  Gray,  288. 
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owners  woald  be  liable.  These  classes  of  cases  are  there- 
fore provided  for,  and  are  clearly  within  the  desij^n  and 
object  of  the  statute.  There  is,  therefore,  a  large  field  for 
the  operation  of  all  the  words  of  the  third  section,  without 
extending  their  meaning  to  an  injury  to  another  vessel  or 
goods  on  board  thereof. 

IL  The  act  is  made  up  from  the  English  statutes  of  7 
George  II,  1784,  26  George  III,  1786,  and  58  George  III, 
1818,  and  from  a  Massachusetts  statute  of  1818,  and  a  Maine 
statute  of  1821.  Many  of  its  provisions  are  taken  bodily 
from  those  statutes,  and  their  language  cannot  be  interpreted 
without  recurring  to  the  history  of  that  legislation. 

Now  tbe  decision  in  Boucher  v.  Lawson,*  that  the  ship- 
owner was  answerable  for  an  embezzlement  of  the  cargo  by 
the  master,  occasioned  the  statute  7  George  11.  This  statute 
limited  the  owner's  liability  in  respect  of  the  wrongful  acts  of 
the  master  and  mariners,  such  as  **  embezzlement  or  other  mal- 
versation^*^ **  This  act,''  said  BuUer,  J.,  in  Sutton  v.  MUchiU;\ 
**  is  as  strong  as  possible,  and  was  meant  to  protect  the  owner 
against  all  treachery  ifi  the  master  or  mariners.**  It  was  passed 
for  the  protection  of  the  ship-owner  as  a  carrier.  Freighters, 
and  owners  of  property  on  board  his  vessel,  but  no  one  else, 
were  affected  by  the  limitation  it  placed  on  his  liability. 

The  statute  of  26  George  III,  1786,  followed  the  decision 
in  Sutton  v.  MitchelL  By  it  the  ship-owner's  liability  was 
now  further  limited,  when  his  freighters  lost  their  goods  by 
robbery  or  fire  on  board  his  vessel.  But  if  his  vessel  had 
by  negligence  set  fire  to  another  vessel  and  her  cargo,  the 
statute  did  not  relieve  him  from  his  common  law  responsi- 
bility. It  is  also  certain  that  bis  liability  was  not  limited  by 
this  act  in  case  of  any  loss  happening,  even  to  bis  own 
freighters,  by  collision. 

The  statute  63  George  III,  1813,  which  was  next  passed, 
made  important  innovations.  It  specifically  contemplated 
two  descriptions  of  losses,  one  to  the  cargo  laden  on  board  the 
ship,  and  the  other  to  a  disconnected  ship  and  her  cargo.    It 

*  Bsporti  Temp.  Hardwicke,  p.  85.  f  1  Term,  20. 
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alsOy  for  the  first  time,  contemplated  acts  omiikd  to  be  done, 
"  neglects,"  as  well  as  acts  to  be  done,  without  the  fault  or 
privity  of  the  owner.    Its  main  provision  was  as  follows : 

"  That  no  person  or  persons  who  is,  are,  or  shall  be,  owner  or 
owners,  a  part  owner  or  part  owners,  of  any  ship  or  vessel, 
shall  be  snbject  or  liable  to  answer  for  or  make  good  any  loss  or. 
damage  arising  or  taking  place  by  reason  of  any  act,  neglect^ 
matter,  or  thing  done,  omitted^  or  occasioned,  without  the  fault 
or  privity  of  such  owner  or  owners,  which  may  happen  to  any 
goods,  wares,  or  merchandise,  or  other  thing  laden  or  put  on 
board  the  same  ship  or  vessel  after  the  1st  of  September,  1813, 
or  which,  ailer  the  said  1st  September,  1818,  may  happen  to  any 
aiher  ship  or  vessdy  or  to  any  goode^  wares^  or  merchandise,  or  other 
thing,  being  in  or  on  board  of  any  other  ship  or  vessd,  farther  than 
the  value  of  his  or  their  ship  or  vessel,  and  the  freight  due,  or 
to  grow  due,  for  and  daring  the  voyage,  which  may  be  in  prose- 
cation  or  contracted  for,  at  the  time  of  the  happening  of  such 
loss  or  damage." 

No  language  can  be  clearer  than  that  which  it  was  here 
deemed  necessary  to  employ  in  extending  the  limitation  to 
other  property  than  that  on  board  the  ship.  It  was  not 
until  after,  and  in  full  view  of  all  this  legislation  by  Great 
Britain,  that  any  act  was  passed  in  this  country  limiting  the 
common  law  liability  of  the  ship-owner  to  any  extent 

Statutes  of  Massachusetts  and  Maine  comprise  all  the  legis- 
lation in  the  United  States  before  the  act  of  Congress  of 
1851.    The  act  of  1861  is  copied  largely  from  them. 

The  statutes  of  Massachusetts  and  Maine  ignore  the  act 
of  68  George  IIL  Both  relate  only  to  the  loss  by  embez- 
slement  or  other  malversation  of  the  master  or  mariners 
of  the  property  on  board  the  ship.  The  words  which  are 
copied  into  both  of  them  from  the  English  statute,  **  any 
act,  matter,  or  thing,  damage  or  forfeiture  done,  occasioned 
or  incurred  by  the  said  master  or  mariners  without  the 
privity  or  knowledge  of  such  owner,"  can  relate,  as  they 
manifestly  do  in  the  English  act,  only  to  acts  done  affecting 
the  property  on  board  the  ship. 

in.  But  if  our  view  in  all  this  matter  is  wrong,  and  the 

VOL.  XIII.  8 
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act  of  1851  has  the  scope  cluitned  for  it  on  the  other  side, 
there  reniaiiis  the  point  made  by  the  District  Court,  to  wit, 
thnt  that  court  cannot  give  relief.  It  is  obvious  that  the 
action  asked  for  is  the  action  of  a  court  of  equity.  But  our 
District  Courts  are  not  courts  of  equity. 

Moreover  this  proceeding  is  not  an  *^  appropriate  proceed- 
ing'' to  enforce  an  apportionment.  The  defendants  do  not 
prove  that  they  have  paid  or  offered  to  pay  to  any  one  the 
value  of  their  vessel;  but  only  that  certain  nndetermined 
claims  for  damages  subsist  against  them.  Where  is  the 
power  to  convert  this  simple  proceeding  between  two  per- 
sons into  a  proceeding  for  the  condemnation  of  property  and 
the  apportionment  of  a  fund* in  which  many  other  persons 
living  in  various  jurisdictions  may  be  interested? 

Messrs.  Q.  B.  Hibbard^  JE.  H,  Owen,,  and  J.  Halsey^  contra. 

Mr.  Justice  BRADLEY  delivered  the  opinion  of  the  court 

The  appeal  brings  up  all  the  questions  in  the  cause.  The 
first  one  is  which  vessel  was  in  fault  And  on  this  point  we 
are  satisfied  from  an  examination  of  the  evidence  in  the  ease 
with  the  finding  of  the  District  and  Circuit  Courts  as  to  the 
responsibility  of  the  steamboat  tor  the  happening  of  the 
collision.  There  is  very  strong  evidence  to  show  that  the 
schooner's  light  was  burning  brightly,  it  being  specially  ex- 
amined both  before  and  after  the  collision;  and  that  the 
vessel  could  be  seen,  and  was  seen,  by  another,  steamer  a 
full  mile  oft*  just  before  the  collision  happened.  The  Electra 
was  three-fourths  of  a  mile  in  rear  of  the  City  of  Norwich, 
directly  in  her  track,  and  her  ofilcers  saw  the  schooner  some 
time  before  the  occurrence.  They  saw  her  one  {K)int  on 
their  port  bow  when  the  City  of  Norwich  wtis  dead  ahead. 
Now,  the  course  of  the  schooner  was  nearly  at  right  angles 
to  that  of  the  two  steamers.  If,  therefore,  she  was  one  point 
on  the  port  bow  of  the  Electra,  when  a  mile  distant,  it  re- 
quired but  little  calculation  to  show  that  at  that  time  she 
must  have  been  between  an  eighth  and  a  quarter  of  a  mile 
from  the  line  of  direction  in  which  the  two  steamers  were 


Dec.  187L]     Norwich  Compant  v.  Wright.  115 

Opinion  of  the  ooort. 

•ailing.  As  she  was  making  three  or  four  knots  an  hour, 
and  as  the  City  of  Norwich  was  making  twelve,  it  roust  have 
taken  the  schooner,  after  this,  two  or  fliree  minutes  to  get 
up  to  the  line  of  direction  of  the  City  of  Norwich,  during 
which  time  the  latter  would  traverse  nearly  half  a  mile.  80 
that  when  the  schooner  was  first  seen  from  the  Electra  she 
must  have  been  half  a  mile  distant  from  the  City  of  Nor- 
wich, and,  therefore,  the  theory  of  the  claimants  that  she 
was  only  to  be  seen  by  reason  of  the  lights  from  the  City  of 
Norwich  shining  on  her  sails,  falls  to  the  ground.  If,  there* 
fore,  she  was  seen  from  the  Electra,  more  than  a  mile  dis- 
tant, she  ought  to  have  been  seen  from  the  City  of  Norwich, 
which  was  three-fourths  of  a  mile  nearer  to  her.  All  the 
circumstances  mentioned  by  the  pilot  of  the  Electra  corrobo- 
rate these  conclusions.  He  says  that  the  schooner  was  a 
mile  oft*  from  the  Electra  when  he  saw  her,  and  that  this  was 
**tico  minutes  before  the  eoUimn"  He  adds  that  the  steamer 
City  of  Norwich  blew  her  whistle  immediately  after  the 
collision,  and  that  he  discovered  the  schooner  two  or  thi*ee 
minutes  before  he  heard  the  whistle.  This  evidence  is  ad- 
verted to,  because  it  is  of  that  circumstantial  nature  which 
often  demonstrates  the  truth  more  strongly  than  the  most 
positive  testimony.  It  may  be  added  that  it  is  corroborated 
in  many  particulars  by  other  evidence  in  the  cause.  As  to 
her  lights,  it  is  admitted,  or  at  least  clearly  proved,  that  the 
schooner  had  a  green  light  in  the  proper  place;  but  several 
witnesses  say  it  was  a  dim  light.  It  is  proper  to  observe 
that  nearly  all  those  who  say  this  onlj*  saw  the  light  after  the 
collision,  the  shock  of  which  may  have  temporarily  affected 
the  brilliancy  of  the  lamp.  But,  without  pursuing  the  sub- 
ject further,  it  is  sufficient  to  say,  that  in  our  opinion  the 
evidence  is  clear  that  the  steamer  was  in  fault  in  not  seeing 
the  schooner  in  time  to  prevent  a  collision.  It  was  her  duty 
to  keep  out  of  the  way  of  the  schooner ;  she  was  not  only 
propelled  by  steam,  but  the  schooner  was  beating  against  a 
head  wind.  So  that  every  circumstance  in  the  case  cast  the 
duty  of  avoiding  a  collision  upon  the  steamer.  Her  liability 
is  clear. 
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The  next  question  is,  whether  the  owners  of  the  steamer 
are  entitled  to  the  benefits  of  the  act  of  1851,  limiting  the 
liability  of  ship-owners  to  the  amount  of  their  interest  in 
the  vessel  and  her  freight;  and,  if  so,  whether  they  can  have 
relief  in  the  District  Court  in  the  proceedings  insititnted 
against  them.  This  involves  the  true  construction  of  that 
act;  and>  to  reach  this,  it  may  be  useful  to  take  a  cursory 
view  of  previous  legislation  on  the  subject  in  other  countries 
as  well  as  in  this. 

Ttie  history  of  the  limitatidn  of  liability  of  ship-owners 
is  matter  of  common  knowledge.  The  learned  opinion  of « 
Judge  Ware  in  the  cose  of  The  Rebecca*  leaves  little  to  be 
desired  on  the  subject  He  shows  that  it  originated  in  the 
maritime  law  of  modern  Europe ;  that  whilst  the  civil,  as 
well  as  the  common,  law  made  the  owner  responsible  to  the 
whole  extent  of  damage  caused  by  the  wrongful  act  or  neg* 
ligence  of  the  master  or  crew,  the  maritime  law  only  made 
them  liable  (if  personally  free  from  blame)  to  the  amount  of 
their  interest  in  the  ship.  So  that,  if  they  surrendered  the 
ship,  they  were  discharged. 

Orotius,  in  his  law  of  War  and  Peace,t  says  that  men 
would  be  deterred  from  investing  in  ships  if  they  thereby 
incurred  the  apprehension  of  being  rendered  liable  to  an  in- 
definite  amount  by  the  acts  of  the  master,  and  therefore,  iu 
Holland,  they  had  never  observed  the  Roman  law  on  that 
subject,  but  had  a  regulation  that  the  ship-owners  should  be 
bound  no  farther  than  the  value  of  their  ship  and  freight 
The  maritime  law,  as  codified  in  the  celebrated  French  Or- 
donnance  de  la  Marine,  in  1681,  expressed  the  rule  thus: 
**  The  proprietors  of  vessels  shall  be  responsible  for  the  acts 
of  the  master,  but  they  shall  be  discharged  by  abandoning 
the  ship  and  freight."    Valin,  in  his  commentary  on  this 


*  Ware,  187, 194. 

f  Book  2,  c.  11 ,  {  18.  His  words  are :  "  NcnU  ei  eorwn  piae  in  nam  mnU," 
"  the  ship  and  goods  therein."  But  he  is  speaking  of  the  owner's  interest; 
and  this,  as  to  the  cargo,  is  the  freight  thereon  ;  and  in  that  sense  he  ii 
understood  hj  the  commentators. — Boulaj  Puty,  Droit  Maritime,  tit  8,  {  1, 
p.  276. 
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paf^snge,*  after  npecifyingcertaiu  engagements  of  the  master 
which  are  binding  on  the  owners,  without  any  limit  of  re* 
sponxibility,  such  as  contracts  for  the  benefit  of  tlie  vessel, 
made  during  the  voyage  (except  contracts  of  bottomry),  says: 
**  With  these  exceptions  it  is  just  that  the  owner  should  not 
be  bound  for  the  acts  of  the  master,  except  to  the  amount 
of  the  ship  and  freight.  Otherwise  he  would  run  the  risk 
of  being  ruined  by  the  bad  faith  or  negligence  of  his  cap- 
tain, and  the  apprehension  of  this  would  be  fatal  to  the  in- 
terests of  navigation.  It  is  quite  sufficient  that  he  be  exposed 
to  the  loss  of  his  sllip  and  of  the  freight,  to  make  it  his  in- 
terest, independently  of  any  goods  he  may  have  on  board, 
to  select  a  reliable  captain."  Pardessus  says :  f  "  The  owner 
is  bound  civilly  for  all  delinquencies  committed  by  the  cap- 
tain within  the  scope  of  his  authority,  but  he  may  discharge 
himself  therefrom  by  abandoning  the  ship  and  freight;  and, 
if  they  are  lost,  it  suffices  for  his  discharge,  to  surrender  all 
claims  in  respect  of  the  ship  and  its  freight,''  such  as  insur- 
ance,  &c. 

The  same  general  doctrine  is  laid  down  by  many  other 
writers  on  maritime  law.  So  that  it  is  evident  that,  by  this 
law,  the  owner's  liability  was  coextensive  with  his  interest 
in  the  vessel  and  its  freight,  and  ceased  by  his  abandonment 
and  surrender  of  these  to  the  parties  sustaining  loss. 

This  rule,  to  a  partial  extent,  was  adopted  in  England  by 
the  act  of  7  George  U,  passed  in  1784.  By  this  act,  after  re- 
citing that  it  was  of  the  greatest  consequence  to  the  kingdom 
to  promote  the  increase  of  the  number  of  ships,  and  to  pre- 
vent any  discouragement  to  merchants  and  others  from  being 
interested  and  concerned  therein,  it  was  enacted  that  no  ship- 
owner should  be  responsible  for  loss  or  damage  to  goods  on 
board  the  ship  by  embezzlement  of  the  master  or  mariners, 
without  his  privity  or  knowledge,  further  than  the  value  of 
the  ship  and  her  appurtenances,  and  the  freight  due  thereon 
for  the  voyage;  and,  if  greater  damage  occurred,  it  should 
be  averaged  among  those  who  sustained  it.    By  26  George 


*  Lib.  2,  Ut  8»  art  2.  f  ^^^^^  Commercial,  part  8,  tit  2,  c.  8,  {  2. 
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Ill  (1786)  thi»  HniitAtiou  of  liability  wiw  exteii<Ied  to  rob- 
bery  and  to  losses  in  ^vliicli  the  master  and  niarincra  liad  no 
part,  and  liability  for  loss  by  fire  was  entirely  removed,  as 
well  as  liability  for  loss  of  gold  and  jewelry,  unless  its  nature 
and  value  were  disclosed.  By  53  George  III  (1813),  the 
liability  limitation  of  ship-owners  was  still  farther  extended 
to  cases  of  loss  by  negligetice  of  the  master  and  mariners,  and 
to  damage  dobe  to  other  ships  and  their  cargoes,  including 
of  coarse,  cases  of  collision.  In  the  first  two  of  these  statutes 
it  was  provided  that  if  the  loss  or  damage  foil  ou  more  than 
one  party^  either  the  parties  injured  or  the  ship-owners 
might  file  a  bill  iii  equity  to  ascertain  the  whole  amount  of 
loss  on  the  one  side  and  the  value  of  the  offending  vessel 
and  her  freight  on  the  other,  so  as  to  have  a  proper  distri- 
botion  of  the  latter,  pro  raUij  amongst  those  who  sustained 
damage.  The  last  statute  gave  this  remedy  to  the  ship- 
owners alone,  it  being  for  their  benefit  and  intended  to  pre- 
vent a  multiplicity  of  suits  against  them.  But  they  were 
obliged  to  pay  the  value  of  the  vessel  and  her  freight  into 
court,  or  to  give  security  for  the  amount,  and  to  acknowledge 
their  liability,  inasmuch  as  the  court  of  chancery  would  not 
investigate  the  question  of  liability.  That  being  done,  they 
were  entitled  to  a  stay  of  all  suits  brought  against  them  for 
damages.* 

Under  these  statutes  the  English  courts,  since  the  passage 
of  the  act  of  63  George  III  (the  question  does  not  seem  to 
have  arisen  before),  have  held  that  the  value  of  the  ship  and 
freight  was  to  be  estimated  as  it  stood  immediately  prior  to 
the  injury,  so  that  if  the  ship  were  lost  by  the  occurrence 
which  caused  it,  or  at  any  subsequent  period  before  the 
completion  of  the  voyage,  the  ship-owners  were  still  liable 
for  that  value.  The  statutes  contained  no  provision  for  a 
surrender  and  assignment  of  the  ship  and  freight,  but  only 
for  paying  their  value  into  court.f    These  decisions,  it  will 

*  See  Abbott  on  Shipping,  part  4,  chap.  7. 

t  See  Abbott  on  Shipping,  part  4,  chap.  7,  {  6 ;  Wilson  9.  Dicluon,  2  Barne- 
wall  A  Aldenon,  2;  CHnnan  v.  Meaburn,  1  Bingham,  465;  Bruwn  v.  Wil- 
kinson, 15  Meeson  A  WeUbj,  391 ;  Dobree  e.  Schrcsder,  2  Mylne  6t  Craig, 
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be  seen,  create  an  important  distinction  between  the  English 
statale  law  and  the  maritime  law. 

Statutes  similar  in  principle  to  the  English  acts  were 
passed  in  1818  and  1821  by  the  legislatures  of  Massachusetts 
and  Maine,  diftering  slightlj  in  form.  They  limited  the 
liability  of  the  ship-owner  to  the  amount  of  his  interest  in 
the  ship  and  freight  for  any  embezzlement  or  damage  occa- 
sioned by  the  master  or  mariners  without  his  privity  or 
kuowle<lge,  and  provided  that  if  the  loss  or  damage  were 
sustained  by  several  persons,  and  should  be  more  than  the 
value  of  the  oiieuding  ship  and  its  freight,  either  the  persons 
so  injured  or  the  ship-owner,  or  both,  might  file  a  bill  iu 
equity  for  discovery  -and  payment  of  the  amount  for  which 
the  owner  might  be  liable,  among  those  entitled  thereto. 

In  1841  the  law  of  France  was  amended  so  as  to  operate 
still  further  to  the  advantage  of  the  ship-owner,  by  enabling 
him  to  obtain,  by  abandonment  of  ship  and  freight,  a  com* 
plete  discharge,  not  only  from  responsibility  for  the  acts  and 
defaults  of  the  captain,  but  also  for  all  his  engagements  and 
contracts  relative  to  the  ship  and  the  voyage. 

In  the  light  of  all  this  previous  legislation,  the  act  of  Con- 
gress was  passed  in  1861.  As  we  have  seen,  by  the  mari- 
time law,  the  liability  of  the  ship-owner  was  limited  to  his 
interest  in  the  ship  and  fi*eight  for  all  torts  of  the  master 
and  seamen,  whether  by  collisions  or  anything  else,  and 
sometimes  even  for  the  master's  contracts;  and  his  liability 
was  so  strictly  limited  that  be  was  discharged  by  giving  up 
that  interest,  or  by  the  vessel  being  lost  on  the  voyage,  and 
the  maritime  courts  found  no  difficulty  in  carrying  this  law 
into  execution.  By  the  English  law,  as  constituted  by  acta 
of  Parliament,  the  owner's  liability  was  limited  to  the 
amount  and  value  of  ship  and  freight  at  the  time  of  injury, 
for  daniaiges  to  cargo  and  damages  to  other  vessels  by  col- 
lision ;  but  from  the  restricted  jurisdiction  of  the  English 
admiralty  courts,  in  order  to  get  complete  relief  where  there 

were  many  persons  sufiering  damage,  the  ship-owners  were 
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obliged  to  reaort  to  a  bill  in  chancery.  The  laws  of  Maine 
and  Massachasetta  aeem  to  have  limited  the  ship-owner's 
liability  in  cases  of  damage  to  cargo  alone ;  and  for  complete 
relief,  they  refer  him  to  a  proceeding  in  equity. 

The  act  of  Congress  seems  to  have  been  dniwn  with 
direct  reference  to  all  these  previous  laws,  and  with  them 
before  us,  its  language  seems  to  be  not  ditficnlt  of  construc- 
tion. The  first  section  exempts  ship-owncra  from  loss  or 
damage  by  fire  to  goods  on  board  the  ship,  unless  caused  by 
their  own  neglect.  The  second  exempts  the  owners  and 
master  from  liability  for  loss  or  damage  to  jewelry,  precious 
metals,  or  money  put  on  board  the  ship,  unless  its  cli&racter 
and  value  be  disclosed  in  writing.  These  two  provisions 
were  substantially  contained  in  the  English  law  of  1786. 
The  third  section,  which  is  the  one  in  question,  is  in  the 
following  words ; 

**The  liability  of  the  owner  or  owners  of  any  ship  or 
vessel,  for  any  embezzlement,  loss,  or  destruction,  by  the 
master,  officers,  mariners,  passengers,  or  any  other  person 
or  persons,  of  any  property,  goods,  or  merchandise,  shipped 
or  put  on  board  of  such  ship  or  vessel,  or  for  any  losSj  dam* 
age^  or  itijuiy  by  collisiony  or  for  any  act,  matter,  or  thing,  loss, 
damage,  or  forfeiture,  done,  occasioned,  or  incurred,  without 
the  privity  or  knowledge  of  such  owner  or  ownera,  shall  in 
no  case  exceed  the  amount  (»r  value  of  the  interest  of  such 
owner  or  owners  respectively,  in  such  ship  or  vessel,  and 
her  freight  then  pending." 

Here  the  owner's  liability  is  limited  to  the  amount  or 
value  of  his  interest  in  the  vessel  and  freight,  but  the  section 
does  not  define  at  what  time  that  interest  is  to  be  taken. 
The  limitation  embraces  not  only  loss  or  damage  happening 
to  goods  on  board,  but  ^'  any  loss,  damage,  or  injury  by  col* 
lision."  The  latter  claim  is  independent  of  the  preceding 
one.  It  cannot  be  read  to  mean,  *Moss  or  injury  [to  the 
goods  on  board]  by  collision,"  without  an  unauthorized  in- 
terpolation. If  it  had  said  '*  loss,  damage,  or  injury  [thereto] 
by  collision,"  it  would  have  been  confined  to  the  goods  on 
board  the  vessel.    But  it  does  not  so  read.    The  section  aa 
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conBtructed  limits  the  sliip-owners'  liability  in  three  classes 
of  damnge  or  wrong-happening  without  their  privitj,  and 
hy  the  faalt  or  neglect  of  the  muster  or  other  persons  on 
board,  viz. :  Ist,  damnge  to  goods  on  board ;  2d,  damage  by 
collision  to  other  vessels  and  their  cargoes;  8d,  any  other 
damage  or  forfeiture  done  or  incurred. 

In  view  of  the  fact  that  the  limited  liability  of  ship-owners 
was,  by  the  general  maritime  law,  extended  to  all  acts  of  the 
master  except  contracts  for  the  benefit  of  the  ship,  and  in 
most  places  even  to  these ;  and  of  the  fact,  that  the  English 
statutes  expressly  extended  it  to  cases  of  collision  as  well  as 
to  injuries  to  cargoes;  we  see  no  reason  why  the  fair  natural 
construction  should  not  be  given  to  the  act  of  1851,  which 
makes  an  equally  broad  application  of  the  rule,  and  there  is 
nothing  in  the  reason  of  the  thing  that  should  lead  us  to 
evade  such  a  construction.  The  great  object  of  the  law  was 
to  encourage  ship-building  and  to  induce  capitalists  to  invest 
money  in  this  branch  of  industry.  Unless  they  can  be  in- 
dnced  to  do  so,  the  shipping  interests  of  the  country  must 
flag  and  decline.  Those  who  are  willing  to  manage  and 
work  ships  are  generally  unable  to  build  and  fit  them.  They 
have  plenty  of  hardiness  and  personal  daring  and  enterprise, 
but  they  have  little  capital.  On  the  other  hand,  those  who 
have  capital,  and  invest  it  in  ships,  incur  a  very  large  risk  in 
exposing  their  property  to  the  hazards  of  the  sea,  and  to  the 
management  of  seafaring  men,  without  making  them  liable 
for  additional  losses  and  damage  to  an  indefinite  amount 
How  many  enterprises  in  mining,  manufacturing,  and  in- 
ternal improvements  would  be  utterly  impracticable  if  capi- 
talists were  not  encouraged  to  invest  in  them  through  cor- 
porate institutions  by  which  thej'  are  exempt  from  personal 
liability,  or  from  liability  except  to  a  limited  extent?  The 
public  interests  require  the  investment  of  capital  in  ship- 
building, quite  as  much  as  in  any  of  these  enterprises.  And 
if  there  exist  good  reasons  for  exempting  innocent  ship- 
owners from  liability,  beyond  the  amount  of  their  interest 
for  loss  or  damage  to  goods  carried  in  their  vessels,  precisely 
the  same  reasons  exist  for  exempting  them  to  the  same  ex- 
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tent  from  peraoual  liubilitj  in  cases  of  collirtion.  Iti  the  one 
case  as  in  the  other,  their  property  is  in  the  hands  of  agents 
whom  thej  are  obliged  to  employ. 

We  are,  therefore,  of  opinion  that  the  respondents  were 
entitled  to  the  benefit  of  the  act  of  1851,  as  against  the  claim 
of  the  libel  Ian  ts. 

But  the  claim  of  the  libellants  alone  is  not  alleged  to  be 
greater  than  the  value  of  the  steamer  and  her  freight.  The 
libellants,  therefore,  would  be  entitled  to  receive  the  whole 
amount  of  this  damage,  if  they  were  the  only  persons  who 
sustained  damage,  or  if,  by  reason  of  the  nature  of  their 
claim,  their  lien  was  superior  tc  that  of  the  owners  of  the 
cargo  lost  on  the  steamer.  Liens  for  reparation  for  wrong 
done  are  superior  to  any  prior  liens  for  money  borrowed, 
wages,  pilotage,  &c.  But  they  stand  on  an  equality  with 
regard  to  each  other  if  they  arise  from  the  same  cause.* 
We  think,  therefore,  that  the  lien  of  the  libellants  for  the 
loss  of  the  schooner  and  her  cargo,  arising  from  the  collision, 
is  on  an  equality  with  the  lien  for  the  loss  of  the  cargo  of 
the  steamer,  from  the  same  cause.  This  being  so,  the  case 
for  the  application  of  the  statute  arises;  for  it  is  alleged  by 
the  libellants  that  the  damage  to  the  schooner  and  her  cargo, 
together  with  the  dantage  arising  from  the  loss  of  the  steam- 
er's cargo,  greatly  exceeds  the  value  of  the  steamer  and  her 
freight  for  the  voyage. 

We  are,  therefore,  brought  to  the  question  whether  the 
District  Court  had  jurisdiction,  under  the  fourth  section  of 
the  act,  to  grant  the  respondents  relief  by  any  proceeding  to 
apportion  the  damages. 

As  we  have  seen,  it  is  declared  by  the  third  section  that 
the  liability  of  ship-owners  for  loss  or  damage,  &c.,  shall  not 
exceed  the  amount  or  value  of  their  interest  in  the  ship  and 
her  freight  then  pending.  And  by  the  fourth  section  it  is 
provided : 

^^  If  any  such  embezzlement,  loss,  or  destruction  shall  be 
suffered  by  several  freighters  or  owners  of  goods,  wares,  or 

*  Maclachlan  on  Merchant  Shippingi  696. 
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merchandise,  or  ani/  property  whatever^  on  the  same  voyage, 
and  tlie  whole  vahie  of  the  ship  or  vessel,  and  her  freight 
for  the  voyage,  shall  not  be  saffieient  to  make  compensation 
to  each  of  them,  they  bliall  receive  compensation  from  the 
owner  or  owners  of  the  ship  or  vesHcl,  in  proportion  to  their 
respective  losses,  and  for  that  purpose  the  said  freighters 
and  owners  of  the  property,  and  the  owner  or  owners  of  the 
ship  or  vessel,  or  any  of  them,  may  take  the  appropriate 
proceedings  in  any  court,  for  the  purpose  of  apportioning 
the  snm  for  which  the  owner  or  owners  of  the  ship  or  vessel 
may  be  liable  amongst  the  parties  entitled  thereto.  And  it 
shall  be  deemed  a  sufficient  compliance  with  the  require- 
ments of  this  act,  on  the  part  of  soch  owner  or  owners,  if  he 
or  they  shall  transter  his  or  their  interest  in  such  vessel  and 
freight,  for  the  benefit  of  such  claimants,  to  a  trustee,  to  be 
appointed  by  any  court  of  competent  jurisdiction,  to  act  as 
such  trustee  for  the  person  or  persons  who  may  prove  to  be 
legally  entitled  thereto,  from  and  after  which  transfer  all 
claims  and  proceedings  against  the  owner  or  owners  shall 
cease." 

The  act  does  not  state  what  court  shall  be  resorted  to,  nor 
what  pr<K*eedtng8  shall  be  taken ;  but  that  the  parties,  or  any 
of  them,  may  take  **///e  appropriate  proceedings  in  atiy  courts 
for  the  purpose  of  apportioning  the  snm  for  which,  Ac." 
Now,  no  court  is  better  adapted  than  a  court  of  admiralty  to 
administer  precisely  such  relief.  It  happens  every  day  that 
the  proceeds  of  a  vessel,  or  other  fund,  is  brought  into  that 
court  to  be  distributed  amongst  those  whom  it  may  concern. 
Claimants  are  called  in  by  monition  to  present  and  substan- 
tiate their  respective  claims;  and  the  fund  is  divided  and 
distributed  according  to  the  respective  liens  and  rights  of 
all  the  parties.  Congress  might  have  invested  the  Circuit 
Courts  of  the  United  States  with  the  jurisdiction  of  such 
cases  by  bill  in  equity,  but  it  did  not.  It  is  also  evident  that 
the  State  courts  have  not  the  requisite  jurisdiction.  Unless, 
therefore,  the  District  Courts  themselves  can  administer  the 
law,  we  are  reduced  to  the  dilemma  of  inferring  that  the 
legislature  bos  passed  a  law  which  is  incapable  of  execution. 
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This  is  never  to  l>c  done  if  it  can  be  avoi^Ied.  Wo  have  no 
doubt  tliat  the  District  Courts,  as  courts  of  admiralty  and 
maritime  jurisdiction,  have  jurisdiction  of  the  matter;  and 
this  court  undoubtedly  has  the  power  to  make  all  needful 
rules  and  regulations  for  facilitating  the  course  of  proceed- 
ing. 

It  is  to  be  observed,  however,  that  if  the  ship-owner  de- 
sires the  intervention  of  the  court,  it  will  not  be  sufficient 
for  him  simply  to  ask  tor  a  pro  rata  reduction  of  the  libel- 
lants'  damages,  without,  in  some  manner,  tendering  the 
corresponding  pi*o  rata  compensation  to  which  other  parties, 
whose  claims  he  sets  up  against  the  libellants,  are  entitled. 
Otherwise,  he  might  reduce  the  libellants'  claim  without 
ever  being  obliged  to  respond  to  the  other  parties.  The 
libellants  are,  in  fact,  directly  interested  in  the  existence  or 
non-existence  of  the  other  claims  for  damage.  If  these  are 
established,  they  must  suffer  an  abatement;  if  not,  they  will 
be  entitled  to  recover  their  entire  damage.  It  follows,  there- 
fore, that  the  ship-owner  must  either  admit  the  claims  for 
damage  which  he  thus  sets  up,  or  must  ask  the  court  to  have 
them  adjudicated.  In  the  £nglish  practice,  as  the  court  of 
chancery  does  not  investigate  demands  in  adminilty,  it  re- 
quired the  complainant  (the  ship-owner)  to  admit  his  liability 
in  advance.  This  is,  perhaps,  not  necessary  in  an  admiraUy 
court.  But  it  is,  at  least,  necessary  that  proceedings  should 
be  instituted  for  ascertaining  the  coexisting  claims  which  are 
to  antagonize  and  operate  as  a  means  of  reducing  the  claim 
of  the  libellants. 

But  in  order  to  proceed  regularly  the  court  must  have 
possession  of  the  limited  liability  fund — that  is,  the  proceeds 
or  value  of  the  ship  and  freight.  It  cannot  distribute  a 
fund  of  which  it  has  not  the  possession.  If  the  vessel  were 
libelled,  and  either  sold  or  appraised,  and  her  value  deposited 
in  court,  this  sum,  together  with  the  amount  of  the  freight 
(when  proper  to  be  added),  would  constitute  the  res^  or  fund 
for  distribution.  The  case  would  then  be  free  from  diffi- 
culty. But  the  present  case  is  a  libel  in  personam  in  the 
District  of  Connecticut,  and  the  steamer  has,  in  fact,  been 
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libelled  in  the  Eastern  District  of  New  York,  and  she,  or  her 
valne,  is  detained  there.  The  respondents  have  not  paid,  or 
offered  to  pay,  the  fund  into  the  District  Coart  for  the  Dis- 
trict of  Connecticat.  Nor  do  they  allege  that  they  have 
applied  to  the  District  Court  for  the  Eastern  District  of  New 
York,  where  the  fand  is,  to  apportion  the  damages  incarred. 
Had  they  done  this,  that  court  might  have  acqaired  juris- 
diction of  the  case,  and  made  it  the  duty  of  the  District 
Court  of  Connecticut,  on  being  duly  certified  of  the  fact,  to 
suspend  further  proceedings  and  leave  the  libellants  to  pre- 
sent their  claim  in  the  court  of  New  York. 

The  proper  course  of  proceeding  for  obtaining  the  benefit 
of  the  act  would  seem  to  be  this :  When  a  libel  for  damage 
is  filed,  either  against  the  ship  th  rem  or  the  owners  in  pet' 
sonam,  the  latter  (whether  with  or  without  an  answer  to  the 
merits)  should  file  a  proper  petition  for  an  apportionment  of 
the  damages  according  to  the  statute,  and  should  pay  into 
court  (if  the  vessel  or  its  proceeds  is  not  already  there),  or 
give  due  stipulation  for,  such  sum  as  the  court  may,  by 
proper  inquiry,  find  to  be  the  amount  of  the  limited  liability, 
or  else  surrender  the  ship  and  freight  by  assigning  them  to 
u  trustee  in  the  manner  pointed  out  in  the  fourth  section. 
Having  done  this,  the  8hip-owner  will  be  entitled  to  a  moni- 
tion against  all  persons  to  appear  and  intervene  pro  inieresse 
8110^  and  to  an  order  restraining  the  prosecution  of  other 
suits.  If  an  action  should  be  brought  in  a  State  court  the 
ship-owner  should  file  a  libel  in  admiralty,  with  a  like  sur- 
render or  deposit  of  the  fund,  and  either  plead  the  fact  in 
bar  in  the  State  court  or  procure  an  order  from  the  District 
Court  to  restrain  the  further  prosecution  of  the  suit.  The 
court  having  jurisdiction  of  the  case,  under  and  by  virtue 
of  the  act  of  Congress,  would  have  the  right  to  enforce  its 
jurisdiction  and  to  ascertain  and  determine  the  rights  of  the 
parties.  For  aiding  parties  in  this  behalf,  and  facilitating 
proceedings  in  the  District  Courts,  we  have  prepared  some 
rules  which  will  be  announced  at  an  early  day.* 


*  See  these  Rules,  fuj»ra,  Til. 
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The  difficalty  with  the  respondents  in  this  ca^e  is,  that 
they  have  not  taken  the  proper  steps,  in  the  proper  court,  to 
enable  them  to  avail  themselves  of  the  benefit  of  the  act. 
The  want  of  an}'  uniform  practice  on  the  subject  niny,  per- 
haps, be  a  sufficient  excuse  for  not  having  done  this.  If 
proceedings  are  still  pending  in  the  Eantern  District  of  Kow 
York.it  is  not  yet  too  late  to  initiate  proper  proceedings 
there  for  making  an  apportionment  in  the  case.  Meantime 
the  decree  already  made  must  be  allowed  to  stand  at  least 
for  the  purpose  of  showing  the  respondents'  liability  to  the 
libellants,  and  the  actual  amount  of  damage  which  the  latter 
have  sustained,  as  the  basis  of  an  apportionment.  Tlie  court 
below  will  be  instructed  to  suspend  further  proceedings  on 
the  decree  until  reasonable  time  has  been  given  to  the  re- 
spondents to  take  the  proper  steps  in  the  District  Court, 
where  the  fund  is,  for  settling  and  closing  up  the  claims  of 
all  parties  interested  therein. 

This  view  of  the  case  renders  it  necessary  to  determine 
another  question  arising  in  the  cause  for  the  guidance  of  the 
parties  and  the  courts  below.  This  is,  whether  the  respon- 
dents, in  order  to  avail  themselves  of  the  benefits  of  the  act 
of  1851,  may  surrender  the  steamer  itself,  and  any  freight 
that  may  have  accrued,  under  the  fourth  section  of  the  act, 
without  paying  into  court  any  thing  Airther,  or  whether  they 
are  bound  to  pay,  or  give  security  for,  the  value  of  the 
steamer  at  the  time  of  the  collision,  and  of  the  freight  for  the 
voyage.  It  willbe  necessary  to  know  this  at  the  first  step 
in  the  proceedings.  The  probability  is,  that  no  freight  ever 
actually  accrued,  as  the  cargo  was  never  delivered  in  New 
York.  Still,  if  the  construction  given  by  the  English  courts 
to  their  statute  is  to  be  followed,  it  mutters  not  whether 
freight  actually  accrued  or  not*  The  owners  would  still  be 
liable  for  what  would  have  accrued  had  the  voyage  termi- 
nated prosperously;  and  it  also  matters  not  whether  the 
steamer  were  lost  or  greatly  injured.  The  owners  would  be 
liable  for  her  value  immediately  prior  to  the  collision. 

But  it  will  be  observed  that  the  act  of  Congress  contains 
a  provision  for  the  ship-owner  to  discharge  himself,  as  in  the 
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maritime  law,  by  giving  up  the  vessel  and  her  freight.  This 
provision  is  not  contained  in  any  of  the  English  or  State 
statutes,  and  could  not  have  been  inserted  in  the  act  of  Con- 
gress without  direct  reference  to  the  like  provision  of  the 
maritime  codes.  Could  it  have  been  inserted  for  any  other 
purpose  than  to  adopt  the  rule  of  that  code?  This  is  a  ques- 
tion of  much  interest  and  importance. 

The  Supreme  Court  of  Massachusetts,  in  a  case  much 
considered,*  adopted  the  English  rule,  and  held  that  a  ship- 
owner, where  the  ship  is  lost,  cannot  have  the  benefit  of  the 
act,  allowing  him  to  relieve  himself  from  responsibility  by 
abandoning  the  ship  and  freight,  because  he  cannot  comply 
with  its  terms  by  assigning  them.  But  surely,  if  the  privi- 
lege exists  when  the  vessel  has  been  damaged  at  all  (as  it 
would  seem  that  it  must,  if  the  act  is  to  have  any  meaning), 
how  can  it  cease  to  exist  by  any  amount  or  degree  of  dam- 
age? And  if  the  privilege  exists,  ns  long  as  there  is  any- 
thing left  of  the  vessel  to  be  transferred,  it  cannot  cease 
when  she  is  entirely  destroyed.  That  would  be  to  stand 
upon  too  nice  a  point  of  logic  in  giving  a  reasonable  and 
practical  construction  to  a  statute.  It  would  be  to  punish 
the  iinfoitunate  ship-owner,  because  his  losis  is  total  instead 
of  partial.  The  late  Judge  Eane,  of  the  Eastern  District  of 
Pennsylvania,  in  the  case  of  Watson  v.  MarkSjf  held  that  the 
act  had  adopted  the  maritime  rule,  and  his  reasoning  on  the 
subject  is  very  forcible  and  satisfactory.  We  do  not  hesitate 
to  express  our  decided  conviction,  that  the  rule  of  the  mari- 
time law  on  this  subject,  so  far  as  relates  to  torts,  was  in- 
tended to  be  adopted  by  the  act  of  1851. 

It  is  objected,  however,  that  the  fourth  section  of  the  act 
does  not  embrace  cases  of  damage  by  collision,  even  though 
they  are  included  in  the  third  section.  But  an  examination 
of  the  fourth  section  will  show  that  its  language  is  very 
broad.  Coming  immediately  after  the  provisions  of  the 
third  section,  which,  as  we  have  seen,  provide  for  all  kinds 
of  loss,  damage,  and  destruction  (damage  by  collision  in- 

*  Walkor  «.  Insurance  Company,  14  Gray,  2S8. 
f  2  American  Law  BegUtar,  167. 
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clnded),  it  Raya,  that  if  any  such  embezzlement,  loss,  or  de- 
struetion  sliall  be  suffered  by  several  froighters  or  owners  of 
goods,  wares,  or  merchandise,  or  any  property  whadrcr,  on 
the  same  voyage,  and  the  whole  value  of  the  ship  or  vessel, 
and  her  freight  for  the  voyage,  shall  not  be  snfficiiMit,  &t\ 
Surely  this  language  is  broad  enough  to  cover  damage  by 
collision,  as  vv^ell  as  other  damages.  And  the  close  connec- 
tion  and  dependency  of  the  two  sections,  require  a  construc- 
tion to  be  given  to  the  one  coextensive  with  that  given  to 
the  other,  if  it  can  possibly  be  done  without  violence  to  the 
language. 

The  decree  of  the  Circuit  Court  will  be  affirmed,  with  di- 
rections to  suspend  further  proceedings  thereon  until  the 
respondents  (the  appellants  in  this  court),  shall  have  had 
such  reasonable  time  as  the  Circuit  Court  may  deem  suffi- 
cient for  taking  the  proper  proceedings  in  the  District  Court 
for  the  Eastern  District  of  New  York,  for  apportioning  the 
damage  sustained  by  the  various  parties  in  this  case.  The 
costs  in  this  couit  and  the  courts  below  to  be  equally  divided 
between  the  libellants  and  the  respondents.  Also,  process 
against  the  stipulators  to  be  suspended  to  abide  the  event  of 
the  suit. 

Mr.  Justice  STRONG  was  not  present  at  the  argument  in 
this  case,  and  took  no  part  in  the  judgment. 


TJkitbd  States  v.  Elein. 

1.  The  act  of  March  12th,  1868  (12  Stat  at  Large,  820),  to  provide  for  the 

collection  of  abandoned  and  captured  property  in  insurrectionary  districts 
within  the  United  States,  does  not  confiscate,  or  in  any  case  absolutely 
divest  the  property  of  the  original  owner,  even  though  disloyal.  By 
the  seizure  the  government  constituted  itself  a  trustee  for  those  who 
were  entitled  or  whom  it  should  thereafter  recognise  as  entitled. 

2.  By  virtue  of  the  act  of  17th  July,  1862,  authorizing  the  President  to  offer 

pardon  on  such  conditions  as  he  might  think  advisable,  and  the  procla- 
mation of  8th  December,  1863,  which  promised  a  restoration  of  all  rights 
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of  property,  except  as  to  elaYes,  oa  condition  that  th*e  prescribed  oath 
be  taken  and  kept  inviolate,  the  persons  who  bad  faithfully  accepted 
the  conditions  offered  became  entitled  to  the  proceeds  of  tbeir  property 
thus  paid  into  the  treasury,  on  application  within  two  years  from  the 
close  of  the  war. 

8.  The  repeal,  by  an  act  of  21st  January,  1867  (after  the  war  had  closed), 
of  the  act  of  17th  July,  1882,  authorising  the  ezecutiTe  to  offer  pardon, 
did  not  alter  the  operation  of  the  pardon,  or  the  obligation  of  Congress 
to  give  full  effect  to  it  if  necessary  by  legislation. 

4.  The  proviso  in  the  appropriation  act  of  July  12th,  1870  (16  Stat  at  Large, 
88&),  in  substance— 


<«< 


That  DO  pardoB  or  amasaty  granted  by  the  PrssldeBt  shall  be  admlsslbU 
ia  cvldenoe  on  the  part  of  any  elaimaat  In  the  Coart  of  Claims  as  •fidaooa  la 
support  of  any  elainn  against  tha  Uaitad  States,  or  to  establish  the  standing  of 
any  elaimaat  in  said  eoart,  or  his  right  to  bring  or  maiataia  soit  therein ;  and 
that  no  saeh  pardon  or  amnesty  heretofore  pat  la  aridenee  oa  behalf  of  any 
elaimaat  ia  that  eonrt  be  oonalderad  by  it,  or  by  the  appellate  eoart  oa  appeal 
IhHB  said  eoart,  la  deeiding  upon  the  elaim  of  snob  elaimaat,  or  any  appeal 
therefrom,  as  any  part  of  the  proof  to  sastain  tha  elaim  of  the  elaimaat,  or  to 
entitle  bim  to  maintain  bis  aotion  in  the  Coart  of  Claiou,  or  on  appeal  there- 
from, .  .  .  bat  that  proof  of  loyalty  (snoh  as  the  proviso  goes  on  to  mention), 
shall  be  made  irrespective  of  the  effeet  of  any  cxeeative  proclamation,  pardon, 
amnesty,  or  other  act  of  condonation  or  obllfion.  And  that  ia  all  cases  where 
Jadgment  shall  have  been  heretofore  rendered  in  the  Coart  of  Claims  ia  favor  of 
any  claimant  on  any  other  proof  of  loyalty  than  each  as  the  proviso  reqaires, 
this  coart  shall,  on  appeal,  have  no  farther  Jarisdiction  of  the  caase,  and  shall 
dismiss  the  same  for  want  of  Jurisdiction : 

**  And  farther,  that  whenever  any  pardoa  shall  have  heretofore  been  granted 
by  the  President  to  any  person  bringing  salt  in  the  Court  of  Claims  for  the  pro- 
ceeds of  abandoned  or  captared  property  under  the  act  of  March  12th,  1868 ; 
and  such  pardon  shall  recite,  in  substance,  that  such  person  took  part  In  the 
late  rebellion,  or  was  guilty  of  sny  act  of  rebellion  agaiast,  or  disloyalty  to,  the 
United  States,  and  such  pardon  shall  have  been  accepted,  in  writing,  by  the  per- 
son to  whom  the  same  Issued,  withont  an  eiprcss  disclaimer  of  and  protestatloa 
against  soch  fact  of  guilt  contained  in  such  aceeptaace,  such  pardon  and  aocept- 
anoe  shall  be  taken  and  deemed  in  such  suit  in  the  said  Court  of  Claims,  and  on 
eppeel  therefrom,  conclusive  evidence  that  such  person  did  take  part  la  and 
gire  aid  and  comfort  to  the  late  rebellion,  and  did  not  maintain  true  allegiaaoe 
or  oonsistently  adhere  to  the  United  States,  and  on  proof  of  such  pardon*  and 
acceptance  the  Jurisdiction  of  the  coart  la  the  ease  shall  cease,  and  the  court 
shall  forthwith  dismiss  the  suit  of  such  elaiasant"— 

is  in  conflict  with  tho  views  expressed  in  paragraphs  1, 2,  and  8,  above ; 
and  is  unconstitutional  and  void.  lu  subsUnce  being  that  an  accept- 
ance of  a  pardon  without  a  disclaimer  shall  be  conclusive  evidence  of 
the  acts  pardoned,  but  shall  be  null  and  void  as  evidence  of  rights  con- 
ferred by  it,  both  in  the  Court  of  Olaims  and  in  this  court;  it  invadea 
the  powers  both  of  the  Judicial  and  of  the  execative  departmenti  of 
tlie  government. 

TOL.  zin.  9 
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This  was  a  motion  by  Jlr.  Ackermoik^  AUomcy-G(n}tral^  in 
behiilf  of  the  United  States,  to  remand  an  appeal  from  the 
Conrt  of  Claims  which  the  government  had  taken  in  Jnne, 
1869,  with  a  mandate  that  the  same  be  dismissed  for  want 
of  jurisdiction  as  now  required  bj  law. 

The  case  was  thus : 

Congress,  during  the  progress  of  the  late  rebellion,  passed 
various  laws  to  regulate  the  subject  of  forfeiture,  contisca* 
tion,  or  appropriation  to  pnhiic  use  without  compensation,  of 
private  property  whether  real  or  personal  of  uou-combataut 
enemies. 

The  first  was  the  act  of  July  18th,  1861.*  It  made  liable 
to  seizure  and  forfeiture  all  pro^ierty  passing  to  and  fro  be- 
tween the  loyal  and  insurrectionary  States,  and  the  vessels 
and  vehicles  by  which  it  should  be  attempted  to  be  con- 
veyed. 

So  an  act  of  August  6th,  1861,t  subjected  to  seizure  and 
forfeiture  all  property  of  every  kind,  used  or  intended  to  be 
used  in  aiding,  abetting,  or  promoting  the  insurrection,  or 
allowing  or  permitting  it  to  be  so  used. 

These  statutes  require  judicial  condemnation  to  make  the 
forfeiture  complete. 

A  more  general  law,  and  one  upon  which  most  of  the 
seizures  made  during  the  rebellion  was  founded,  is  the  act 
of  July  17th,  1862.|  It  provides  for  the  punishment  of  trea- 
son, and  specifies  its  disqualifications  and  disabilities.  In 
its  sixth  section,  it  provides  that  every  person  who  shiill  be 
engaged  in  or  bo  aiding  the  rebellion,  and  shall  not  cease 
and  return  to  his  allegiance  within  sixty  days  after  procla- 
mation made  by  the  President  of  the  United  States,  shall 
forfeit  all  his  property,  &c.  The  proclamation  required  by 
this  act  was  issued  by  the  President  on  the  25th  day  of  July, 
1862.§    The  sixty  days  expired  September  23d,  1862. 

On  the  12th  of  March,  1868,  Congress  passed  another 
species  of  act — the  one  entitled  **  An  act  to  provide  for  the 

*  12  But.  St  lAFge,  267.  f  ^b.  819. 
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collection  of  abandoned  property,  &c.,  in  inBnrrectionary 
districts  within  the  United  States."  The  statute  authorized 
the  Secretary  of  the  Treasury  to  appoint  special  agents  to 
receive  and  collect  all  abandoned  or  captured  property  in 
any  State  or  Territory  in  insurrection :  '^  Provided^  That 
such  property  shall  not  include  any  kind  or  description 
which  has  been  used,  or  which  was  intended  to  be  used,  foir 
waging  or  carrying  on  war  against  the  United  States,  such 
as  armsy  ordnance,  ships,  steamboats,  or  other  watercraft, 
and  their  furniture,  forage,  military  supplies,  or  munitions 
of  war." 
The  statute  went  on : 

*'  And  any  person  claiming  to  have  been  the  owner  of  any 
such  abandoned  or  captured  property  may,  at  any  time  within 
tivo  years  after  the  suppression  of  the  rebellion,  prefer  his  claim 
to  the  proceeds  thereof  in  the  Coort  of  Claims;  and  on  proof  to 
tJie  satisfaction  of  said  court  of  his  ownership  of  said  property,  of 
his  right  to  the  proceeds  thereof,  and  that  he  has  never  given  any 
aid  or  comfort  to  the  present  reMLion^  to  receive  the  residue  of  such 
proceeds  after  the  deduction  of  any  purchase-money  which  may 
have  been  paid,  together  with  the  expense  of  transportation 
and  sale  of  said  property,  and  any  other  lawAil  expenses  attend- 
ing the  disposition  thereof." 

Some  other  acts,  amendatory  of  this  one  or  relating  to  the 
Court  of  Claims,  required  proof  of  the  petitioner's  loyalty 
during  the  rebellion  as  a  condition  precedent  to  recovery. 

By  the  already-mentioned  confiscation  act  of  July  17th, 
1862,  the  President  was  authorized  by  proclamation  to  ex- 
tend  to  peraons  who  had  participated  in  rebellion,  pavdon, 
and  aninestjp,  with  such  exceptions,  and  at  such  times,  and 
on  such  conditions  as  he  should  deem  expedient  for  the 
public  welfare. 

And  on  the  8th  of  December,  1868,  he  did  issue  his 
proclamation,  reciting  the  act,  and  that  certain  persons 
who  had  been  engaged  in  the  rebellion  desired  to  resume 
their  allegiance  and  reinaugurate  loyal  State  governments 
within  and  for  their  respective  States.    And  thereupon  pro- 
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claimed  that  a  full  pardon  Bhonid  be  thereby  granted  to 
them,  with  restoration  of  all  rights  of  property ,  except  as  to 
slaves,  and  in  property  cases  where  rights  of  third  parties 
shall  have  intervened;  and  upon  condition  that  every  such 
person  shall  take  and  subscribe  a  pre-scribcd  oath  of  aU 
legiance,  and  thenceforward  keep  and  maintain  said  oath 
inviolate,  &c. 

Under  this  proclamation,  V.  F.  Wilson,  who  during  the 
rebellion  had  voluntarily  become  the  surety  on  the  official 
bonds  of  certain  officers  of  the  rebel  confederacy,  and  so 
given  aid  and  comfort  to  it,  took,  February  16th,  1864,  this 
oath  of  allegiance,  and  had  kept  the  same  inviolate. 

He  himself  having  died  in  1865,  one  Elein,  his  adminis- 
trator, filed  a  petition  in  the  Court  of  Claims,  setting  forth 
Wilson's  ownership  of  certain  cotton  which  he  had  aban- 
doned to  the  treasury  agents  of  the  United  States,  and  which 
they  had  sold;  putting  the  proceeds  into  the  Treasury  of  the 
United  States,  where  they  now  were,  and  from  which  the 
petitioner  sought  to  obtain  them.  This  petition  was  filed 
December  26th,  1865. 

The  section  of  the  act  of  1862,  by  which  the  President 
was  authorized  to  extend  pardon  and  amnesty  on  such  con- 
ditions as  he  should  deem  expedient  for  the  public  welfare^ 
was  repealed  on  the  2l8t  of  January,  1867.* 

The  Court  of  Claims,  on  the  26th  May,  1869,  decided  that 
Wilson  had  been  entitled  to  receive  the  proceeds  of  his 
cotton,  and  decreed  $125,800  to  £lein,  the  administrator  of 
his  estate.  An  appeal  was  taken  by  the  United  States  June 
8d,  following,  and  filed  in  this  court  on  the  11th  December, 
of  the  same  year. 

Previously  to  this  case  of  Klein's  the  Court  oT  Claims  had 
bad  before  it  the  case  of  one  Padelford,  quite  like  this  one; 
for  there  also  the  claimant,  who  had  abandoned  his  cotton 
and  now  claimed  its  proceeds,  having  participated  in  the 
rebellion,  had  taken  the  amnesty  oath.  The  Court  of  Claims 
held  that  the  oath  cured  his  participation  in  the  rebellion, 


*  14  6Ut.  «t  Largo,  877. 
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and  8o  it  gave  him  a  decree  for  the  proceeds  of  his  cotton  in 
the  treasury.  The  United  States  bronght  that  case  here  by 
appeal/  and  the  decree  of  the  Court  of  Claims  was  affirmed ; 
this  conrt  declaring  that  a)thoagh  Padelford  had  participated 
in  the  rebellion,  yet,  that  having  been  pardoned,  he  was  as 
innocent  in  law  as  though  he  had  never  participated,  and 
that  his  property  was  purged  of  whatever  offence  he  had 
committed  and  relieved  from  any  penalty  that  he  might 
have  incurred.  The  judgment  of  this  court,  to  the  effect 
above  mentioned,  was  publicly  announced  on  the  80th  of 
April,  1870. 

Soon  after  this — the  bill  making  appropriations  for  the 
legislative,  executive,  and  judicial  expenses  of  the  govern- 
ment  for  the  year  1870-71,  then  pending  in  Congress — the 
following  was  introduced  as  a  proviso  to  an  appropriation 
of  $100,000,  in  the  first  section,  for  the  payment  of  judg- 
ments in  the  Court  of  Claims,  and  with  this  proviso  in  it  the 
bill  became  a  law  July  12th,  1870  if 

*^  Provided,  That  no  pardon  or  amnesty  granted  by  the  Presi- 
dent, whether  general  or  special,  by  pi*oclamation  or  otherwise, 
nor  any  acceptance  of  snch  pardon  or  amnesty,  nor  oath  taken, 
or  other  act  performed  in  pursuance  or  as  a  condition  thereof^ 
shall  bo  admissible  in  evidence  on  the  part  of  any  claimant  in 
the  Court  of  Claims  as  evidence  in  support  of  any  claim  against 
the  United  States,  or  to  establish  the  standing  of  any  claimant 
in  said  conrt,  or  his  right  to  bring  or  maintain  suit  therein ;  nor 
shall  any  such  pardon,  amnesty,  acceptance,  oath,  or  other  act 
as  aforesaid,  heretofore  offered  or  put  in  evidence  on  behalf  of 
any  claimant  in  said  court-,  be  used  or  considered  by  said  court, 
or  by  the  appellate  court  on  appeal  from  said  court,  in  deciding 
upon  the  claim  of  said  claimant,  or  any  appeal  therefrom,  as 
any  part  of  the  proof  to  sustain  the  claim  of  the  claimant,  or  to 
entitle  him  to  maintain  his  action  in  said  Conrt  of  Claims,  or 
on  appeal  therefrom ;  but  the  proof  of  loyalty  required  by  the 
Abandoned  and  Captured  Property  Act,  and  by  the  sections  of 
several  acts  quoted,  shall  be  made  by  proof  of  the  matters  re- 

•  United  Slate*  9.  PsUolford,  0  Wallace,  681. 
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qaired,  irrespeotive  of  the  effect  of  any  executive  proclamation, 
pardon,  amoeety,  or  other  act  of  condonation  or  oblivion.  And 
in  all  cases  where  judgment  shall  have  been  heretofore  rendered 
in  the  Court  of  Claims  in  favor  of  any  claimant,  on  any  other 
proof  of  loyalty  than  such  as  is  above  required  and  provided, 
and  which  is  hereby  declared  to  have  been  and  to  be  the  true 
intent  and  meaning  of  said  respective  acts,  the  Snpreme  Court 
.J  shall,  on  appeal,  have  no  further  jurisdiction  of  the  cause,  and 
shall  dismiss  the  same  for  want  of  jurisdiction. 

^^  And  provided  further,  That  whenever  any  pardon  shall  have 
heretofore  been  granted  by  the  President  of  the  United  States 
to  any  person  bringing  suit  in  the  Court  of  Claims  for  the  pro- 
coeds  of  abandoned  or  Ctt]itured  property  under  the  said  act, 
approved  12th  March,  1863,  and  the  acts  amendatory  of  the 
same,  and  such  pardon  shall  recite  in  substance  that  such  per- 
son took  part  in  the  late  rebellion  against  the  government  of 
the  United  States,  or  was  guilty  of  any  act  of  rebellion  against, 
or  disloyalty  to,  the  United  States;  and  such  pardon  shall  have 
been  accepted  in  writing  by  the  person  to  whom  the  same  issued 
without  an  express  disclaimer  of,  and  protestation  against,  such 
fact  of  guilt  contained  in  such  acceptance,  such  pardon  and  ac- 
ceptance shall  be  taken  and  deemed  in  such  suit  in  the  said 
Court  of  Claims,  and  on  appeal  therefrom,  conclusive  evidence 
that  such  person  did  take  part  in,  and  give  aid  and  comfort  to, 
the  late  rebellion,  and  did  not  maintain  true  allegiance  or  con- 
sistently adhere  to  the  United  States ;  and  on  proof  of  such 
pardon  and  acceptance,  which  proof  may  be  heard  summarily 
on  motion  or  otherwise,  the  jurisdiction  of  the  court  in  the  case 
shall  cease,  and  the  court  shall  forthwith  dismiss  the  suit  of  suck 
claimant." 

The  motion  already  mentioned,  of  the  Attorney-Genera), 
that  the  cose  be  remanded  to  the  Court  of  Claims  with  a 
mandate  that  the  same  be  dismissed  for  want  of  jurisdiction, 
as  vow  required  by  law,  was,  of  course,  founded  on  this  en- 
actment in  the  appropriation  bill  of  July  12th,  1870. 

Mr.  AkermaHj  AUomey-Omeraly  Mr.  BristoWj  SoUeiior-Gen 
eralj  and  Mr.  C.  H.  MiU,  Assistant  Aiiomey-Qeneralj  in  support 

of  the  motion : 

The  United  States  as  sovereign  are  not  liable  to  suit  at 
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al),  and  if  tfaej  submit  themselves  to  suit  it  is  tx  gratitj  and 
on  such  terms  as  they  may  see  fit 

Accordingly  the  right  of  the  Conrt  of  Claims  to  entertain 
jurisdiction  of  cases  in  which  the  United  States  are  defend- 
ants^ and  to  render  judgments  against  them»  exists  only  by 
virtue  of  acts  of  Congress  granting  such  jurisdiction,  and  it 
is  limited  precisely  to  such  cases,  both  in  regard  to  pardu 
and  to  the  cause  of  action^  as  Congress  has  prescribed,  which 
body  may  also  define  the  terms  on  which  judgments  shall  be 
rendered  against  the  gavemment^  either  as  to  classes  of  cases  or 
as  to  individual  cases. 

Rules  of  evidence  are  at  all  times  subject  to  legislative 
modification  and  control,  and  the  alterationa  which  are  en- 
acted therein  by  the  legislature  may  be  made  applicable  as 
well  to  existing  as  to  future  causes  of  action.  In  prescrib- 
ing the  evidence  which  shall  be  received  in  its  courts,  and 
the  efiect  of  tliat  evidence,  the  state  is  exercising  its  ac- 
knowledged powers. 

From  the  foregoing  propositions  it  follows: 

1.  That  Congress  may  prescribe  what  shall  or  shall  not  be 
received  in  evidence  in  support  of  a  claim  on  yrhich  suit  is 
brought  against  the  government,  or  in  support  of  the  right 
of  the  claimant  to  maintain  his  suit,  and,  on  the  other  hand, 
may  declare  what  shall  be  the  effect  of  certain  evidence 
when  ofifored  in  behalf  of  the  government 

2.  That  it  may  withdraw  entirely  from  the  consideration 
of  the  court  evidence  of  a  particular  kind  in  behalf  of  the 
claimant,  even  after  the  same  has  been  submitted  to  and 
received  by  the  court. 

8.  That  it  may,  upon  the  presentation  of  proof  of  a  cer- 
tain description  in  behalf  of  the  government,  determine  the 
jurisdiction  of  the  court  over  the  particular  subject. 

4.  That  it  may,  even  in  cases  where  judgment  has  been 
rendered  in  favor  of  the  elaimant  on  certain  proof,  and  not- 
withstanding the  proof  was  competent  at  the  time  of  the 
rendering  of  the  judgment,  interpose  when  such  cases  are 
afterwards  brought  before  the  appellate  court  and  require 
the  same  to  be  dismissed  bv  the  latter. 
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These  different  tbiiigs  arc  what  arc  done,  and  no  more  is 
done  by  different  parts  of  the  proviso  in  question. 

Messrs.  BariUy  and  Casey^  P.  Phillips^  Carlisle^  McPherson^ 
and  71  2>.  Lincdriy  arguing  in  this  or  similar  cases  against  iht 
motion. 

The  CHIEF  JUSTICE  delivered  the  opinion  of  the  court. 

The  general  question  in  this  case  is  whether  or  not  the 
proviso  relating  to  suits  for  the  proceeds  of  abandoned  and 
captured  property  in  the  Court  of  Claims,  contained  in  the 
appropriation  act  of  July  12th,  1870,  debars  the  defendant 
in  error  from  recovering,  as  administrator  of  V.  F.  Wilson, 
deceased,  the  proceeds  of  certain  cotton  belonging  to  the 
decedent,  which  came  into  the  possession  of  the  agents  of 
the  Treasury  Department  as  captured  or  abandoned  prop- 
erty, and  the  proceeds  of  which  were  paid  by  them  accord- 
ing to  law  into  the  Treasury  of  the  United  States. 

The  answer  to  this  question  requires  a  consideration  of 
the  rigbts  of  property,  as  affected  by  the  late  civil  war,  in 
the  hands  of  citizens  engaged  in  hostilities  against  the  United 
States. 

It  may  be  said  in  general  terms  that  property  in  the  insur- 
gent States  may  be  distributed  into  four  classes : 

1st.  That  which  belonged  to  the  hostile  organizations  or 
was  employed  in  actual  hostilities  on  land. 

2d.  That  which  at  sea  became  lawful  subject  of  capture 
and  prize. 

8d.  That  which  became  the  subject  of  confiscation. 

4th.  A  peculiar  description,  known  only  in  the  recent 
war,  called  captured  and  abandoned  property. 

The  first  of  these  descriptions  of  property,  like  property 
of  other  like  kind  in  ordinary  international  war8,  became, 
wherever  taken,  ipso  factOytUe  property  of  the  United  States.* 

The  second  of  these  descriptions  comprehends  ships  and 
vessels  with  their  cargoes  belonging  to  the  insurgents  or 
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employed  in  aid  of  tliem ;  bnt  property  in  these  wae  not 
changed  by  capture  alone  but  by  regular  jadicial  proceed- 
ing and  aentence. 

Accordingly  it  was  provided  in  the  Abandoned  and  Cap- 
tared  Property  Act  of  March  12th9 1868,*  that  the  property 
to  be  collected  under  it  **  shall  not  include  any  kind  or  de- 
scription used  or  intended  to  be  used  for  carrying  on  war 
against  the  United  States,  such  as  arms,  ordnance,  ships^ 
steamboats  and  their  furniture,  forage,  military  supplies,  or 
munitions  of  war/' 

Almost  all  the  property  of  the  people  in  the  insurgent 
States  was  included  in  the  third  description,  for  after  sixty 
days  fn>m  the  date  of  the  President's  proclamation  of  July 
26th,  1862,t  all  the  estates  and  property  of  those  who  did 
not  cease  to  aid,  countenance,  and  abet  the  rebellion  became 
fiable  to  seizure  and  confiscation,  and  it  was  made  the  duty 
of  the  President  to  cause  the  same  to  be  seized  and  applied, 
either  specifically  or  in  the  proceeds  thereof,  to  the  support 
of  the  army.{  But  it  is  to  be  observed  that  tribunals  and 
proceedings  were  provided,  by  which  alone  such  property 
could  be  condemned,  and  without  which  it  remained  un- 
affected in  the  possession  of  the  proprietors. 

It  is  thns  seen  that,  except  to  property  used  in  actual  hos- 
tilities, as  mentioned  in  the  first  section  of  the  act  of  March 
12th,  1868,  no  titles  were  divested  in  the  insurgent  States 
unless  in  pursuance  of  a  judgment  rendered  after  due  legal 
proceedings.  The  government  recognized  to  the  fullest  ex- 
tent the  humane  maxims  of  the  modern  law  of  nations, 
which  exempt  private  property  of  non-combatant  enemies 
from  capture  as  booty  of  war.  Even  the  law  of  confiscation 
was  sparingly  applied.  The  cases  were  few  indeed  in  which 
the  property  of  any  not  engaged  in  actual  hostilities  was 
subjected  to  seizure  and  sale. 

The  spirit  which  animated  the  government  received  spe- 
cial illustration  from  the  act  under  which  the  present  case 
arose.    We  have  called  the  property  taken  into  the  custody 
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of  public  officers  under  thut  act  a  peculiar  species,  and  it 
was  so*  There  is,  so  far  as  we  are  aware,  no  similar  legis- 
lation mentioned  in  history. 

The  act  directs  the  officers  of  the  Treasury  Department 
to  take  into  their  possession  and  make  sale  of  all  property 
abandoned  by  its  owners  or  captured  by  the  national  forces, 
and  to  pay  the  proceeds  into  the  national  treasury. 

That  it  was  not  the  intention  of  Congress  that  the  title  to 
these  proceeds  should  be  diveste<l  absolutely  out  of  the  origi- 
nal owners  of  the  property  seems  clear  upon  a  comparison 
of  difierent  parts  of  the  act 

We  have  already  seen  that  those  articles  which  became 
by  the  simple  fact  of  capture  the  property  of  the  captor,  as 
ordnance,  munitions  of  war,  and  the  like,  or  in  which  third 
parties  acquired  rights  which  might  be  made  absolute  by 
decree,  as  ships  and  other  vessels  captured  as  prize,  were 
expressly  excepted  from  the  operation  of  the  act;  and  it  is 
re;isonable  to  infer  that  it  was  the  purpose  of  Congress  that 
the  proceeds  of  the  property  for  which  the  special  provision 
of  the  act  was  made  should  go  into  the  treasury  without 
change  of  ownership.  Certainly  such  was  the  intention  in 
respect  to  the  property  of  loyal  men.  That  the  same  inten- 
tion prevailed  in  regard  to  the  property  of  owners  who, 
though  then  hostile,  might  subsequently  become  loyal,  ap- 
pears probable  from  the  circumstance  that  no  provision  is 
anywhere  made  for  confiscation  of  it;  while  there  is  no 
trace  in  the  statute  book  of  intention  to  divest  ownership 
of  private  property  not  excepted  from  the  etfect  of  this  act, 
otherwise  than  by  proceedings  for  confiscation. 

In  the  case  of  Padelford  we  held  that  the  right  to  the 
possession  of  private  property  was  not  changed  until  actual 
seizure  by  proper  military  authority,  and  that  actual  seizure 
by  such  authority  did  not  divest  the  title  under  the  pro- 
visions of  the  Abandoned  and  Cnptured  Property  Act.  The 
reasons  assigned  seem  fully  to  warrant  the  conclusion.  The 
government  constituted  itselt  the  trustee  for  those  who  were 
by  that  act  declared  entitled  to  the  proceeds  of  captured  and 
abandoned  property,  and  for  those  whom  it  should  there- 
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after  recognize  as  entitled.  Bj  the  act  itself  it  was  provided 
that  any  person  claiming  to  have  been  the  owner  of  snch 
property  might  prefer  his  claim  to  the  proceeds  thereof,  and, 
on  proof  that  he  had  never  given  aid  or  comfort  to  the  rebel* 
lion,  receive  the  amonnt  after  deducting  expenses. 

This  language  makes  the  right  to  the  remedy  dependent 
upon  proof  of  loyalty,  but  implies  that  there  may  be  proof 
of  ownership  without  proof  of  loyalty.  The  property  of 
the  original  owner  is,  in  no  case,  absolutely  divested.  There 
is,  as  we  have  already  observed,  no  confiscation,  but  the  pro- 
ceeds of  the  property  have  passed  into  the  possession  of  the 
government,  and  restoration  of  the  property  is  pledged  to 
none  except  to  those  who  have  continually  adhered  to  the 
government.  Whether  restoration  will  be  made  to  others, 
or  confiscation  will  be  enforced,  is  left  to  be  determined  by 
considerations  of  public  policy  subsequently  to  be  developed. 

It  is  to  be  observed,  however,  that  the  Abandoned  and 
Captured  Property  Act  was  approved  on  the  12th  of  March, 
1868,  and  on  the  17th  of  July,  1862,  Congress  had  already 
passed  an  act — the  same  which  provided  for  confiscation— 
which  authorized  the  President,  '*  at  any  time  hereafter,  by 
proclamation,  to  extend  to  persons  who  may  have  partici- 
pated in  the  existing,  rebellion,  in  any  State  or  part  thereof, 
pardon  and  amnesty,  with  such  exceptions  and  at  such  time 
and  on  6ueh  conditions  as  he  may  deem  expedient  for  the 
public  welfare."*  The  act  of  the  12th  of  March,  1868,  pro- 
vided for  the  sale  of  enemies*  proi>erty  collected  under  the 
act,  and  payment  of  the  proceeds  into  the  treasury,  and  left 
them  there  subject  to  such  action  as  the  President  might 
take  under  the  act  of  the  17th  of  July,  1862.  What  was 
this  action  ? 

The  suggestion  of  pardon  by  Congress,  for  such  it  was, 
rather  than  authority,  remained  unacted  on  for  more  than  a 
year.  At  length,  however,  on  the  8th  of  December,  1868,* 
the  President  issued  a  proclamation,  in  which  he  referred  to 
that  act,  and  oflTered  a  full  pardon,  with  restoration  of  all 
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rights  of  property,  except  as  to  slaves  and  property  in  which 
rights  of  third  persons  bad  intervened,  to  all,  with  some 
exceptions,  who,  having  been  engaged  in  the  rebellion  as 
actual  participants,  or  as  aidcni  or  abettors,  wonid  take  and 
keep  inviolate  a  proscribed  oath.  By  this  oath  the  person 
seeking  to  avail  himself  of  the  offered  pardon  was  required 
to  promise  that  he  would  thencelbrth  support  the  Constitu- 
tion of  the  United  States  and  the  union  of  the  States  there- 
under,  and  would  also  abide  by  and  support  all  acts  of  Con- 
gress and  all  proclamations  of  the  President  in  reference  to 
slaves,  unless  the  same  should  be  modified  or  rendered  void 
by  the  decision  of  this  court. 

In  his  annual  message,  transmitted  to  Congress  on  the 
same  day,  the  President  said  **the  Constitution  authorizes 
the  Executive  to  grant  or  withhold  pardon  at  liis  own  abso* 
lute  dincretion."  He  asserted  his  power  *'to  grant  it  on 
terms  as  fully  established,"  and  explained  the  reasons  which 
induced  him  to  require  applicants  for  pardon  and  restora- 
tion of  property  to  take  the  oath  prescribed,  in  these  words: 
"  Laws  and  proclamations  were  enacted  and  put  forth  for  the 
purpose  of  aiding  in  the  suppression  of  the  rebellion.  To 
give  them  their  fullest  effect  there  had  to  be  a  pledge  for 
their  maintenance.  In  my  judgment  they  have  aided,  and 
will  further  aid,  the  cause  for  which  they  were  intended. 
To  now  abandon  them  would  not  only  be  to  relinquish  a 
lever  of  power,  but  would  also  be  a  cruel  and  astounding 
breach  of  faith.  •  •  For  these  and  other  reasons  it  is  thought 
best  that  support  of  these  measures  shall  be  included  in  the 
oath,  and  it  is  believed  the  Executive  may  lawfully  claim  it 
in  return  for  pardon  and  restoration  of  forfeited  rights, 
which  he  has  clear  constitutional  power  to  withhold  alto- 
gether or  grant  upon  the  terms  which  he  shall  deem  wisest 
for  the  public  interest." 

The  proclamation  of  pardon,  by  a  qualifying  proclamation 
issued  on  the  26th  of  March,  1864,*  ivas  limited  to  those 
persons  only  who,  being  yet  at  large  and  free  from  confine- 
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ment  or  doress,  shall  volnntarily  come  forward  and  take  the 
said  oath  with  the  purpose  of  restoring  peace  and  establish- 
ing the  national  authority. 

On  the  29th  of  May,  1865,*  amnesty  and  pardon,  with  the 
restoration  of  the  rights  of  property  except  as  to  slaves,  and 
that  as  to  which  legal  proceedings  had  been  instituted  under 
laws  of  the  United  States,  were  again  offered  to  all  who 
had,  directly  or  indirectly,  participated  in  the  rebellion,  ex- 
cept certain  persons  included  in  fourteen  classes.  All  who 
embraced  this  offer  were  required  to  take  and  subscribe  an 
oath  of  like  tenor  with  that  required  by  the  first  procla- 
mation. 

On  the  7th  of  September,  1867,t  still  another  proclama- 
tion was  issued,  offering  pardon  and  amnesty,  with  restora- 
tion of  property,  as  before  and  on  the  same  oath,  to  all  but 
three  excepted  classes. 

And  finally,  on  the  4th  of  July,  1868,t  ^  ^^^^  pardon  and 
amnesty  was  granted,  with  some  exceptions,  and  on  the  25th 
of  December,  1868,§  without  exception,  unconditionally  and 
without  reservation,  to  all  who  had  participated  in  the  rebel- 
lion, with  restoration  of  rights  of  property  as  before.  No 
oath  was  required. 

It  is  true  that  the  section  of  the  act  of  Congress  which 
purported  to  authorize  the  proclamation  of  pardon  and  am- 
nesty by  the  President  was  repealed  on  the  2l8t  of  January, 
1867;  but  this  was  after  the  close  of  the  war,  when  the  act 
had  ceased  to  be  important  as  an  expression  of  the  legisla- 
tive disposition  to  carry  into  effect  the  clemency  of  the 
Executive,  and  after  the  decision  of  this  court  that  the 
President's  power  of  pardon  'Ms  not  subject  to  legislation;" 
that  *' Congress  can  neither  limit  the  effect  of  his  pardon, 
nor  exclude  from  its  exercise  any  class  of  offenders."))  It 
is  not  important,  therefore,  to  refer  to  this  repealing  act 
further  than  to  say  that  it  is  impossible  to  believe,  while  tbe 
repealed  provision  was  in  full  force,  and  the  faith  of  the  legis- 
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lature  as  well  as  the  Executive  was  engaged  to  the  restoration 
of  the  rights  of  property  promised  by  the  latter,  that  the 
proceeds  of  property  of  persons  pardoned,  which  had  been 
paid  into  the  treasury,  were  to  be  withheld  from  them.  The 
repeal  of  the  section  in  no  respect  changes  the  national  obli- 
gation,  for  it  does  not  alter  at  all  the  operation  of  the  pardon, 
or  reduce  in  any  degree  the  obligations  of  Congress  under 
the  Constitution  to  give  full  efiect  to  it,  if  necessary,  by 
legislation. 

We  conclude,  therefore,  that  the  title  to  the  proceeds  of 
the  property  which  came  to  the  possession  of  the  government 
by  capture  or  abandonment,  with  the  exceptions  already  no- 
ticed, was  in  no  case  divested  out  of  the  original  owner.  It 
was  for  the  government  itself  to  determine  whether  these 
proceeds  should  be  restored  to  the  owner  or  not.  The 
promise  of  the  restoration  of  all  rights  of  property  decides 
that  question  affirmatively  as  to  all  persons  who  availed 
themselves  of  the  proffered  pardon.  It  was  competent  for 
the  President  to  annex  to  bis  offer  of  pardon  any  conditions 
or  qualifications  he  should  see  tit;  but  after  those  conditions 
and  qualifications  had  been  satisfied,  the  pardon  and  its  con- 
nected promises  took  full  effect.  The  restoration  of  the  pro- 
ceeds became  the  absolute  right  of  the  persons  pardoned, 
on  application  within  two  years  from  the  close  of  the  war. 
It  was,  in  fact,  promised  for  an  equivalent  ^'  Pardon  and 
restoration  of  political  rights''  were  ^Mn  return"  for  the 
oath  and  its  fulfilment.  To  refuse'it  would  be  a  breach  of 
faith  not  less  ^' cruel  and  astounding"  than  to  abandon  the 
freed  people  whom  the  Executive  had  promised  to  maintain 
in  their  freedom. 

What,  then,  was  the  effect  of  the  provision  of  the  act  of 
IblO*  upon  the  right  of  the  owner  of  the  cotton  in  this  case? 
He  had  done  certain  acts  which  this  courtf  has  adjudged  to 
be  acts  in  aid  of  the  rebellion :  but  be  abandoned  the  cotton 
to  the  agent  of  the  Treasury  Department,  by  whom  it  has 
been  sold  and  the  proceeds  paid  into  the  Treasury  of  the 
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United  States;  and  he  took,  and  has  not  violated,  the  am- 
nesty oath  under  the  President's  proclamation.  Upon  this 
caf^e  the  Conrt  of  Claims  pronounced  him  entitled  to  a  jndg- 
ment  for  the  net  proceeds  in  the  treasury.  This  decree  was 
rendered  on  the  26th  of  May,  1869;  the  appeal  to  this  court 
made  on  the  8d  Of  June,  and  was  filed  here  on  the  11th  of 
December,  1869. 

The  judgment  of  the  court  in  the  case  of  Padelford,  which, 
in  its  essential  features,  was  the  same  with  this  case,  was 
rendered  on  the  80th  of  April,  1870.  It  affirmed  the  judg- 
ment of  the  Court  of  Claims  in  his  favor. 

Soon  afterwards  the  provision  in  question  was  introduced 
as  a  proviso  to  the  clause  in  the  general  appropriation  bill, 
appropriating  a  sum  of  money  for  the  payment  of  judgments 
of  the  Court  of  Claims,  and  became  a  part  of  the  act,  with 
perhaps  little  consideration  in  either  House  of  Congress. 

This  proviso  declares  in  substance  that  no  pardon,  accept* 
ance,  oath,  or  other  act  performed  in  pursuance,  or  as  a  con- 
dition of  pardon,  shall  be  admissible  in  evidence  in  support 
of  any  claim  against  tl»e  United  States  in  the  Conrt  of  Claims, 
or  to  establish  the  right  of  any  claimant  to  bring  suit  in  that 
court ;  nor,  if  already  put  in  evidence,  shall  be  used  or  con- 
sidered on  behalf  of  the  claimant,  by  said  conrt,  or  by  the 
apiiellute  court  on  appeal.  Proof  of  loyalty  is  required  to 
be  made  according  to  the  provisions  of  certain  statutes,  irre» 
spective  of  the  ettect  of  any  executive  proclamation,  pardon, 
or  amnesty,  or  act  of  oblivion;  and  when  judgment  has 
been  already  rendered  on  other  proof  of  loyalty,  the  Su* 
preme  Court,  on  appeal,  shall  have  no  further  jurisdiction 
of  the  cause,  and  shall  dismiss  the  same  for  want  of  juris- 
diction. It  is  further  provided  that  whenever  any  pardon, 
grunted  to  an}'  suitor  in  the  Conrt  of  Claims,  for  the  pro- 
c^/ds  of  captured  and  abandoned  property,  shall  recite  in 
substance  that  the  person  pardoned  took  part  in  the  late 
-ebellton,  or  was  guilty  of  any  act  of  rebellion  or  disloyalty, 
and  shall  have  been  accepted  in  writing  without  express  dis- 
claimer and  protestation  against  the  fact  so  recited,  such 
pardon  or  acceptance  shall  be  taken  as  conclusive  evidence 
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in  the  Court  of  Claims^  aod  on  appeal,  that  the  claimant  did 
give  aid  to  the  rebellion ;  and  on  proof  of  such  pardon,  or 
acceptance,  which  proof  maj  be  made  Bummarily  on  motion 
or  otherwise,  the  jarisdiction  of  the  court  shall  cease,  and 
the  suit  shall  be  forthwith  dismissed. 

The  substance  of  this  enactment  is  that  an  acceptance  of 
a  pardon,  without  disclaimer,  shall  be  conclusive  evidence 
of  the  acts  pardoned,  but  shall  be  null  and  void  as  evidence 
of  the  rights  conferred  bj  it,  both  in  the  Court  of  Claims 
and  in  this  court  on  appeal. 

It  was  urged  in  argument  that  the  right  to  sue  the  gov- 
ernment in  the  Court  of  Claims  is  a  matter  of  favor;  but 
this  seems  not  entirely  accurate.  It  is  as  much  the  duty 
of  the  government  as  of  individuals  to  fulfil  its  obligations. 
Before  the  establishment  of  the  Court  of  Claims  claimants 
could  only  be  heard  by  Congress.  That  court  was  estab* 
lished  in  1855*  for  the  triple  purpose  of  relieving  Congress, 
and  of  protecting  the  government  by  regular  investigation, 
and  of  benefiting  the  claimants  by  afibrding  them  a  certain 
mode  of  examining  and  adjudicating  upon  their  claims.  It 
was  required  to  hear  and  determine  upon  claims  founded 
upon  any  law  of  Congress,  or  upon  any  regulation  of  an 
executive  department,  or  upon  any  contract,  express  or  im- 
plied,  with  the  government  of  the  United  8tates.t  Origi- 
nally it  was  a  court  merely  in  name,  for  its  power  extended 
only  to  the  preparation  of  bills  to  be  submitted  to  Congress. 

In  1868  the  number  of  judges  was  increased  from  three 
to  five,  its  jurisdiction  was  enlarged,  and,  instead  of  being 
required  to  prepare  bills  for  Congress,  it  was  authorized  to 
render  final  judgment,  subject  to  appeal  to  this  court  and  to 
an  estimate  by  the  Secretary  of  the  Treasury  of  the  amount 
required  to  pay  each  claimant.^  This  court  being  of  opinion! 
that  the  provision  for  an  estimate  was  inconsistent  with  the 
finality  essential  to  judicial  decisions.  Congress  repealed  that 
provision.il    Since  then  the  Court  of  Claims  has  exercised 
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all  the  functions  of  a  court,  and  this  court  has  taken  full 
jurisdiction  on  appeal.* 

The  Court  of  Clairas  is  thus  constituted  one  of  those  in- 
ferior courts  which  Congress  authorizes,  and  has  jurisdiction 
of  contracts  between  the  government  and  the  citizen,  from 
which  appeal  regularly  lies  to  this  court* 

Undoubtedly  the  legislature  has  complete  control  over 
the  organization  and  existence  of  that  court  and  may  confer 
or  withhold  the  right  of  appeal  from  its  decisions.  And  if 
this  act  did  nothing  more,  it  would  be  our  duty  to  give  it 
effect.  If  it  simply  denied  the  right  of  appeal  in  a  particular 
class  of  cases,  there  coald  be  no  doubt  that  it  must  be  re> 
garded  as  an  exercise  of  the  power  of  Congress  to  make 
**such  exceptions  from  the  appellate  jurisdiction"  as  should 
seem,  to  it  expedient 

But  the  language  of  the  proviso  shows  plainly  that  it  does 
not  intend  to  withhold  appellate  jurisdiction  except  as  a 
means  to  an  end.  Its  great  and  controlling  purpose  is  to 
deny  to  pardons  granted  by  the  President  the  effect  which 
this  court  hud  adjudged  them  to  have.  The  proviso  declares 
that  pardons  shall  not  be  considered  by  this  court  on  appeal. 
We  had  already  decided  that  it  was  our  duty  to  consider 
them  and  give  them  effect,  in  cases  like  the  present,  as 
equivalent  to  proof  of  loyalty.  It  provides  that  whenever 
it  shall  appear  that  any  judgment  of  the  Court  of  Claims 
shall  have  been  founded  on  such  pardons,  without  other 
proof  of  loyalty,  the  Supreme  Court  shall  have  no  further 
jurisdiction  of  the  case  and  shall  dismiss  the  same  for  want 
of  jurisdiction.  The  proviso  further  declares  that  every 
pardon  granted  to  any  suitor  in  the  Court  of  Claims  and 
reciting  that  the  person  pardoned  has  been  guilty  of  any  act 
of  rebelliou  or  disloyalty,  shall,  if  accepted  in  writing  with- 
out disclaimer  of  the  tact  recited,  be  taken  as  conclusive  evi* 
dence  in  that  court  and  on  appeal,  of  the  act  recited;  and  on 
proof  of  pardon  or  acceptance,  summarily  made  on  motion 
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or  otherwise,  the  jurisdiction  of  the  court  shall  cease  aud  the 
suit  shall  be  forthwith  dismissed. 

It  is  evident  from  this  statement  that  the  denial  of  juris- 
diction to  this  coui1»  as  well  as  to  the  Court  of  Claims,  is 
founded  solely  on  the  application  of  a  rule  of  declKion,  in 
causes  pending,  prescribed  by  Congreiss.  The  court  has 
jurisdiction  of  the  cause  to  a  given  point ;  but  when  it  ascer- 
tains that  a  certain  state  of  things  exists,  its  jurisdiction  is 
to  cease  and  it  is  required  to  dismiss  the  cause  for  want  of 
jurisdiction. 

It  seems  to  us  that  this  is  not  an  exercise  of  the  acknowl- 
edged  power  of  Congress  to  make  exceptions  and  prescribe 
regulations  to  the  appellate  power. 

The  court  is  required  to  ascertain  the  existence  of  certain 
facts  and  thereupon  to  declare  that  its  jurisdiction  on  appeal 
has  ceased,  by  dismissing  the  bill.  What  is  this  but  to  pre* 
scribe  a  rule  for  the  decision  of  a  cause  in  a  particular  way? 
lu  the  case  before  us,  the  Court  of  Claims  has  rendered 
judgment  for  the  claimant  and  an  appeal  has  been  taken  to 
this  court.  We  are  directed  to  dismiss  the  appeal,  if  we  iind 
that  the  judgment  must  be  affirmed,  because  of  a  pardon 
granted  to  the  intestate  of  the  claimants.  Can  we  do  so 
without  allowing  one  party  to  the  controversy  to  decide  it 
in  its  own  favor?  Can  we  do  so  without  allowing  that  the 
legislature  may  prescribe  rules  of  decision  to  the  Judicial 
Department  of  the  government  in  cases  pending  before  it? 

We  think  not;  and  thus  thinking,  we  do  not  at  all  ques- 
tion what  was  decided  in  the  case  of  Pennsylvania  v.  Wheeling 
Bridge  Company.*  In  that  case,  atler  a  decree  in  this  court 
that  the  bridge,  in  the  then  state  of  the  law,  was  a  nuisance 
and  must  be  abated  as  such.  Congress  passed  an  net  legaliz- 
ing the  structure  and  making  it  a  post-road ;  and  the  court, 
on  a  motion  for  process  to  enforce  the  decree,  held  that  the 
bridge  had  ceased  to  be  a  nuisance  by  the  exercise  of  the 
constitutional  powers  of  Congress,  and  denied  the  motion. 
No  arbitrary  rule  of  decision  was  prescribed  in  that  case, 
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but  the  court  was  left  to  apply  its  ordinary  rules  to  the  new 
circumstances  created  by  the  act.  In  the  case  before  us  no 
new  circamstances  have  been  created  by  legislation.  But 
the  conrt  is  forbidden  to  give  the  effect  to  evidence  which, 
in  its  own  judgment,  nucb  evidence  should  have,  and  is  di- 
rected to  give  it  an  effect  precisely  contrary. 

We  must  think  that  Congress  has  inadvertently  passed 
the  limit  which  separates  the  legislative  from  the  judicial 
power. 

It  is  of  vital  importance  that  these  powers  be  kept  dis- 
tinct. The  Constitution  pi*ovide8  that  the  judicial  power  of 
tho  United  States  shall  be  vested  in  one  Supreme  Court  and 
such  inferior  courts  aa  the  Congress  shall  from  time  to  time 
orduiu  and  establish.  The  same  instrument,  in  the  last 
clause  of  the  same  article,  provides  that  in  all  cases  other 
than  those  of  original  jurisdiction,  ^  the  Supreme  Court  shall 
have  appellate  jurisdiction  both  as  to  law  and  fact,  with  such 
exceptions  and  under  such  regulations  as  the  Congress  shall 
make.'' 

Congress  has  already  provided  that  the  Supreme  Court 
shall  have  juriBdietion  of  the  judgments  of  the  Court  of 
Claims  on  appeal.  Can  it  prescribe  a  rule  in  conformity 
with  which  the  court  must  deny  to  itself  the  jurisdiction 
thus  conferred,  because  and  only  because  its  decision,  in 
acc4»n)ance  with  settled  law,  must  be  adverse  to  the  govern- 
ment and  favorable  to  the  suitor  ?  This  question  seems  ta 
us  to  answer  itseltl 

The  rule  prescribed  is  also  liable  to  just  exception  as  im- 
pairing the  effect  of  a  pardon,  and  thus  infringing  the  con- 
stitutional power  of  the  Executive. 

It  is  the  intention  of  the  Constitution  that  each  of  the 
great  co-ordinate  departments  of  the  government — ^the 
Legislative,  the  Executive,  and  the  Judicial— shall  be,  in 
its  sphere,  independent  of  the  others.  To  the  executive 
alone  is  intrusted  the  power  of  pardon ;  and  it  is  granted 
without  limit.  Pardon  includes  amnesty.  It  blots  out  the 
offence  pardoned  and  removes  all  its  penal  consequences. 
It  may  be  granted  on  conditions.    In  these  particular  par« 
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dons,  that  no  doubt  might  exist  as  to  their  character,  restora- 
tion of  property  was  expressly  pledged,  and  tlic  pardon  was 
granted  on  condition  that  the  person  who  availed  himself 
of  it  should  take  and  keep  a  prescribed  oath. 

Now  it  is  clear  that  the  legislature  cannot  change  the 
effect  of  such  a  pardon  any  more  than  the  executive  can 
change  a  law.  Yet  this  is  attempted  by  the  provision  under 
consideration.  The  court  is  required  to  receive  special  par- 
dons as  evidence  of  guilt  and  to  treat  them  as  null  and  void. 
It  is  required  to  disregard  pardons  granted  by  proclamation, 
on  condition,  though  the  condition  has  been  fulfilled,  and  to 
deny  them  their  legal  effect.  This  certainly  impairs  the 
executive  autboritj'  and  directs  the  court  to  be  instrumental 
to  that  end. 

We  think  it  unnecessary  to  enlarge.  The  simplest  state- 
ment is  the  best. 

We  repeat  that  it  is  impossible  to  believe  that  this  pro- 
vision was  not  inserted  in  the  appropriation  bill  through  in- 
advertence; and  that  we  shall  not  best  fulfil  the  deliberate 
will  of  the  legislature  by  denting  the  motion  to  dismiss  and 
AFFIRMING  the  judgment  of  the  Court  of  Claims;  which  is 

ACCORDINQLT  DONB. 

Mr.  Justice  MILLER  (with  whom  concurred  Mr.  Justice 
BRADLEY),  dissenting. 

I  cannot  agree  to  the  opinion  of  the  court  just  delivered 
in  an  important  matter;  and  I  regret  this  the  more  because 
I  do  agree  to  the  proposition  that  the  proviso  to  the  act  of 
July  12th,  1870,  is  unconstitutional,  so  far  as  it  attempts  to 
prescribe  to  the  judiciary  the  eftect  to  be  given  to  an  act  of 
pardon  or  amnesty  by  the  President.  This  power  of  pardon 
is  confided  to  the  President  by  the  Constitution,  and  what- 
ever may  be  its  extent  or  its  limits,  the  legislative  branch  of 
the  government  cannot  impair  its  force  or  effect  in  a  judicial 
proceeding  in  a  constitutional  court.  But  I  have  not  been 
able  to  bring  my  mind  to  concur  in  the  proposition  that, 
under  the  act  concerning  captured  and  abandoned  property, 
there  remains  in  the  former  owner,  who  had  given  aid  and 
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comfort  to  the  rebellion,  any  interest  whatever  in  the  prop- 
erty or  its  proceeds  when  it  had  been  sold  and  paid  into  the 
treasury  or  had  been  converted  to  the  use  of  the  public 
under  that  act.  I  must  construe  this  act,  as  all  others  should 
be  construed,  by  seeking  the  intention  of  its  fmmers,  and 
the  intention  to  restore  the  proceeds  of  such  property  to  the 
loyal  citizen,  and  to  transfer  it  absolutely  to  the  government 
in  the  case  of  those  who  bad  given  active  support  to  the 
rebellion,  is  to  me  too  apparent  to  be  disregarded.  In  the 
one  case  the  goverament  is  converted  into  a  trustee  for  the 
former  owner;  in  the  other  it  appropriates  it  to  its  own  use 
as  the  property  of  a  (tublic  enemy  captured  in  war.  Can  it 
be  inferred  from  anything  found  in  the  statute  that  Congress 
intended  that  this  property  should  ever  be  restored  to  the 
disloyal  ?  I  am  unable  to  discern  any  such  intent.  But  if 
it  did,  why  was  not  some  provision  made  by  which  the  title 
of  the  government  could  at  some  time  be  made  perfect,  or 
that  of  the  owner  established  ?  Some  judicial  proceeding 
for  confiscation  would  seem  to  be  necessary  if  there  remains 
in  the  disloyal  owner  any  right  or  interest  whatever.  But 
there  is  no  such  provision,  and  unless  the  act  intended  to 
forfeit  absolutely  the  right  of  the  disloyal  owner,  the  piw 
ceeds  remain  in  a  condition  where  the  owner  cannot  main- 
tain a  suit  for  its  recovery,  and  the  United  States  can  obtain 
no  perfect  title  to  it. 

This  statnte  has  recently  received  the  attentive  considera- 
tion of  the  court  in  two  reported  cases. 

In  the  case  of  the  United  States  v.  Anderson^*  in  reference 
to  the  relation  of  the  government  to  the  money  paid  into 
the  treasury  under  this  act,  and  the  difference  between  the 
property  of  the  loyal  nnd  disloj^nl  owner,  the  court  uses  lan- 
guage hardly  consistent  with  the  opinion  just  read.  It  says 
that  Congress,  in  a  spirit  of  liberality,  constituted  the  gov- 
ernment ft  trustee  for  so  much  of  this  property  as  belonged 
to  the  faithful  Southern  people,  and  while  it  directed  that 
aU  of  it  should  be  sold  and  its  proceeds  paid  into  the  treas- 
ury, gave  to  this  class  of  persons  an  opj^ortunity  to  establish 
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tbeir  right  to  the  proceeds.  Again,  it  is  said,  that  **the 
measure,  iu  itself  of  great  beneficence,  was  practically  im- 
portant only  iu  its  application  to  the  loytH  Southern  people, 
and  sympathy  for  their  situation  doubtless  prompted  Con- 
gress to  pass  if  These  views  had  the  unanimous  concur- 
rence of  the  court.  If  I  understand  the  present  opinion, 
however,  it  maintains  that  the  government,  in  taking  pos- 
session of  this  property  and  selling  it,  became  the  trustee  of 
all  the  former  owners,  whether  loyal  or  disloyal,  and  holds 
it  for  the  latter  until  pardoned  by  the  President,  or  until 
Congress  orders  it  to  be  restored  to  him. 

The  other  cose  which  I  refer  to  is  that  of  Uniied  StaU3  v. 
Padelford^*  In  that  case  the  opinion  makes  a  labored  and 
successful  effort  to  show  that  Padelford,  the  owner  of  the 
property,  bad  secured  the  benefit  of  the  amnesty  proclama- 
tion before  the  property  was  seized  under  the  same  statute 
we  are  now  considering.  And  it  bases  the  right  of  Paidel- 
ford  to  recover  its  proceeds  in  the  treasury  on  the  fact  that 
before  the  capture  his  status  as  a  loyal  citizen  had  been  re> 
stored,  and  with  it  all  his  rights  of  property,  although  he 
bad  previously  given  aid  and  comfort  to  the  rebellion.  In 
this  view  I  concurred  with  all  my  brethren.  And  I  hold 
now  that  as  long  as  the  possession  or  title  of  property  r^ 
mains  in  the  party,  the  pardon  or  the  amnesty  remits  all 
right  in  the  government  to  forfeit  or  confiscate  it.  But 
where  the  property  has  already  been  seized  and  sold,  and 
the  proceeds  paid  into  the  treasury,  and  it  is  clear  that  the 
statute  contemplates  no  further  proceeding  as  necessary  to 
divest  the  right  of  the  former  owner,  the  pardon  does  not 
and  cannot  restore  that  which  has  thus  completely  passed 
away.  And  if  such  was  not  the  view  of  the  court  when 
Padelford's  case  was  under  consideration  I  am  at  a  loss  to 
discover  a  reason  for  the  extended  argument  in  that  case,  in 
the  opinion  of  the  court,  to  show  that  he  had  availed  him- 
self of  the  amnesty  before  the  seizure  of  the  propei*ty.  If 
the  views  now  advanced  are  sound,  it  was  wholly  immaterial 
whether  Padelford  was  pardoned  before  or  after  the  seizure. 
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Carroll  v.  Unitbd  States. 

In  a  claim  by  an  administrator  of  a  deceased  person,  against  the  United 
States,  under  the  Abandoned  and  Captured  Property  Act  of  March  12th, 
1868,  which  makes  proof  that  the  owner  never  gave  aid  or  comfort  to 
the  rebellion,  a  condition  precedent  to  recovery,  it  is  no  bar  that  the 
deeedetU  gave  such  aid  or  comfort,  the  property  having  been  taken  after 
the  decedent's  death  and  from  the  administrator,  and  not  from  him. 
The  owner,  within  the  sense  of  the  statute,  was  the  administratrix. 

Appeal  from  the  Coart  of  Claims;  the  case  being  thus: 

The  act  of  March  12th9 1863,  '*  to  provide  for  the  collection 
of  abandoned  property  in  insurrectionary  districts  within  the 
United  States/'  enacts  that: 

^' Any  person  claiming  to  have  been  the  owner  of  any  such 
abandoned  or  captured  property  may,  at  any  time  within  two 
years  after  the  suppression  of  the  rebellion,  prefer  his  claims  to 
the  proceeds  thereof  in  the  Court  of  Claims;  and  on  proof  to  the 
satisfaction  of  said  court  of  his  ownership  of  said  property,  of 
bis  right  to  the  proceeds  thereof,  and  tfiat  he  has  never  given  any 
aid  or  comfort  to  the  f  resent  rebellion,  receive  the  residue  of  such 
procceda,  after  the  deduction  of  any  purchase-money  which  may 
have  tK'on  paid,  together  with  the  expense  of  transportation  and 
sale  of  said  property,  and  any  other  lawful  expenses  attending 
the  disposition  thereof.*' 

Under  this  act,  Mrs.  Lucy  Carroll,  administratrix  of  her 
husband,  George  Carroll,  presented  a  claim  for  the  proceeds 
in  the  treasury  of  certain  cotton.  The  husband,  as  niipeared 
from  the  findings  of  the  court,  resided  in  Arkansas  during 
the  fit*st  years  of  the  late  civil  war,  and  had  raised  and  was 
owner  of  certain  cotton.  He  died  in  September,  1863.  Dur^ 
ing  his  life  be  had  given  aid  to  the  rebellion. 

The  cotton,  upon  his  death,  came  into  the  possession  of 
the  claimant  as  administratrix,  and  was  in  her  possession  at 
the  time  it  was  captured  by  the  army  of  the  United  States. 
She  offered  evidence  to  establish  her  own  loyalty,  and  that 
she  never  gave  aid  or  comfort  to  the  rebellion,  which  seems  to 
have  been  rejected  by  the  court.     The  estate  was  insolvent; 
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the  c!*editorB  Domerocs,  aud  there  was  no  proof  in  respect 
to  their  loyalty. 

The  Court  of  Claims  decided  as  a  conclusion  of  law  from 
these  facts  that  the  claimant's  right  as  administratrix  de- 
peuded  upon  proof  of  the  loyalty  of  the  decedent,  and,  it 
being  shown  that  he  voluntarily  gave  aid  and  comfort  to  the 
rebellion,  dismissed  the  petition. 

3Ir.  B.  S.  BrisioWy  SoUcUct*  General^  in  support  of  the  ruling 
below: 

1.  It  is  only  in  her  representative  capacity  that  Mra.  Carroll 
is  entitled  to  demand  the  proceeds  of  the  cotton,  and  her  pe- 
tition is  framed  exclusively  upon  this  idea.  Whether  the 
cotton  was  seized  before  or  after  the  husband's  death,  or 
whether  his^*^  claim  "  to  the  proceeds  existed  only  after  his 
death,  the  fact  nevertheless  remains  that  the  only  claim  now 
presented  is  by  his  legal  representative,  and  the  relief  sought 
is  in  virtue  of  bis  right.  It  is  therefore  clear  that  his  loyalty 
alone  is  the  proper  subject  of  inquiry. 

2.  But  if  it  be  true,  that  the  loyalty  of  the  husband  need 
not  be  proved,  the  requirement  of  the  statute  still  exists,  and 
can  only  be  met  by  proof  of  the  loyalty  of  some  party  benefit 
cially  interested  in  the  property.  And  hence  the  h^yalty  of 
the  heirs  at  law,  or  of  the  creditors,  in  case  of  an  insolvent 
estate  (as  is  the  case  here),  must  be  proved. 

If  proof  of  the  loyalty  of  a  mere  trustee  or  administrator 
be  held  to  be  a  sufficient  compliance  with  the  requirement  of 
the  statute,  then  in  all  cases  of  the  death  of  disloyal  owners 
of  captured  and  abandoned  propertj*,  the  interpoiiition  of  a 
loyal  representative  is  all  that  would  be  necessary  to  secure 
to  disloyal  parties  the  benefits  of  an  act  passed  in  the  interest 
of  persons  who  had  adhered  to  the  Union  during  the  rebel- 
lion.   Such  could  not  have  been  the  intention  of  Congress. 

Mr.  J2.  M.  Oorwine^  contra j  for  the  claimant. 


The  CHIEF  JUSTICE  delivered  the  opinion  of  the  court 

We  think  that  the  Court  of  Claims  erred  in  the  decision 
given  by  it    The  statute  of  March  12th,  1868,  makes  the 
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right  to  recover  depend  on  proof  of  ownership  of  the  aban- 
doned or  captured  property,  of  right  to  the  proceeds,  and  of 
the  fact  that  the  owner  gave  no  aid  or  comfort  to  the  rebel- 
lion. It  is  plain  to  as  that  the  ownership  to  be  proved  was 
that  which  existed  at  the  time  of  capture  or  abandonment, 
and  that  the  right  to  the  proceeds  was  that  which  existed  af 
the  time  of  the  petition  filed  in  the  Court  of  Claims.  These 
titles,  in  their  nature,  capable  of  separation,  coexisted  in  the 
petitioner.  True,  her  ownership  was  not  absolute,  nor  was 
her  right  to  the  proceeds  absolute.  She  could  claim  only  in 
a  representative  capacity— first,  in  right  of  the  intestate,  and, 
secondly,  as  trustee  for  creditors  and  distributees.  At  the 
time  of  the  death  of  the  intestate  the  cotton  was  in  his  pos- 
session, unafifected  by  any  proceeding  in  confiscation.  After 
his  death,  and  upon  appointment  of  his  widow  as  adminis- 
tratrix, the  title  vested  in  her  unforfeited.  It  was  a  title 
upon  which  she  could  maintain  trespass  or  trover.'^  And 
it  was  the  only  title  to  the  property  subsisting  at  the  time 
of  the  capture  and  sale  and  payment  of  the  proceeds  into 
the  treasury.  The  statute  does  not  make  it  the  duty  of  the 
court  to  inquire  whether  the  intestate  who  had  been  the 
owner  gave  aid  and  comfort  to  the  rebellion,  but  whether 
such  aid  or  comfort  was  given  by  the  actual  owner  at  the 
time  of  capture.  This  owner,  within  the  sense  of  the  statute, 
was  the  administratrix.  It  would  be  much  more  reasonable 
to  institute  such  inquiries  in  respect  to  the  creditors  and 
distributees  than  in  respect  to  the  intestate.  But  such  an 
investigation  might  be  endless,  and  could  not,  we  think, 
have  been  contemplated  by  the  legislature. 

We  think,  therefoi-e,  that  the  Court  of  Claims  erred  in 
not  admitting  the  proof  ofiered  by  the  petitioner,  and  for 

this  cause  the  decree  must  be 

Retersbd. 


•  Redfleld  on  Wills,  114,  116;  1  Williains  on  Szecutonand  Administra- 
tore,  69G ;  McVaugbters  v.  Elder,  2  Breyard,  818 ;  Lawrence  c .  Wngbt,  28 
Pickering,  129. 
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Akmstrono  r.  United  States. 

1.  The  Prefideiii*t  proclnoiMtion  of  the  25(h  Docember,  1808,  ij^Hntlng 

••aneoDditioDftlly  and  witboot  reitrTatioo  to  all  and  aTery  panon  wbo  dirtetlj 
or  lodirMtlj  paritelpatad  In  tha  lata  insnrraetion  or  reballioo,  a  fall  pardon  and 
amnaity  for  tba  offanoa  of  treaion  againai  tba  Unitad  SUtas,  Aa.,  witb  ret:ora> 
tion  of  all  rigbtt.  priTllagat,  and  immnniUaa  nndar  tba  Conatitation,  and  tba 
lawi  wbieh  bara  bean  mada  in  pnnaanoa  tbaraof.'*  granted  pardon  uncon- 
ditionally and  without  reserve;  and  onablet  persons  otherwise  entitled 
to  recover  from  the  United  States,  the  proceeds  of  captun*d  and  aban- 
doned property,  under  the  Abandoned  and  Captured  Property  Act,  to 
recover  it  though  no  proof  be  made,  as  was  required  by  that  act,  that 
the  claimant  never  gave  any  aid  or  from  fort  to  the  rebellion. 

2.  The  proclamation  referred  to,  is  a  public  act,  of  which  all  courts  of  the 

United  States  are  bound  to  take  notice,  and  to  which  all  courts  are  bound 
to  give  effect. 

Appbal  from  tfae  Court  of  Claims. 

Mi*8.  Armstrong  filed  a  claim  in  the  court  below  for  the 
proceeds  of  certain  cotton  under  the  '^  Abandoned  and  Cap- 
tured Property  Act,''  the  provisions  of  which  are  quoted  in 
the  preceding  case,  page  151.  The  Court  of  Claims  found 
that  the  cotton  was  raised  by  the  claimant;  that  in  the  latter 
part  of  18(^8,  or  early  in  1864,  there  were  on  her  plantation 
one  hundred  and  twenty  bales  of  cotton,  which  were  taken 
possession  of  by  the  United  States  military  forces  and  re- 
moved to  Little  Bock,  Arkansas;  that,  prior  to  July,  1864, 
one  hundred  and  two  bales  of  this  cotton  were  in  the  hands 
of  the  treasury  agents,  and  were  taken  and  used  by  the 
military  forces  in  the  works  of  defence  around  the  city  of 
Little  Rock;  that  sixty  bales,  when  taken  out  of  the  de- 
fences, were  identified  as  belonging  to  the  claimant;  and 
with  other  cotton  identified  as  belonging  to  other  parties, 
and  one  hundred  and  seventeen  sacks  of  loose  cotton  which 
came  out  of  the  fortifications  and  not  identified,  were  Hhipped 
to  the  treasury  agent  at  Cincinnati,  sold,  and  the  proceeds 
paid  into  the  treasury.  The  claimant  was  proved  to  have 
given  no  active  aid  to  the  rebellion,  except  that  on  the  ap- 
proach of  the  Union  army  she  fled  south  with  thirty  or  forty 
of  her  slaves  to  avoid  emancipation.    This  was  in  Septem* 
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ber,  1868.    Jadgraent  was  rendered  against  her  on  the  4th 
of  April,  1870,  and  an  appeal  taken  to  this  court. 

Mr.  IL  M.  OoTumtj  for  the  appellant;  Mr.  B.  H.  BrisiaWy 
eofiira;  the  argument  being  directed  chiefly  to  the  point  of 
Mrs.  Armstrong's  loyalty,  and  as  to  how  far  her  going  south 
with  her  slaves  to  avoid  the  emancipation  of  thera,  was 
proof  of  want  of  it. 

The  CHIEF  JUSTICE  delivered  the  opinion  of  the  court 

The  ^^  Abandoned  and  Captured  Property  Act "  provides 
for  the  restoration  of  the  proceeds  of  property  on  proof  that 
the  claimant  has  never  given  any  aid  or  comfort  to  the  pres- 
ent rebellion.  The  Court  of  Claims  seem  to  have  thought  that 
going  south  with  her  slaves  was  evidence  that  she  did  give 
aid  or  comfort  to  the  rebellion.  On  this  point  it  is  not  now 
necessary  that  we  express  an  opinion;  for  the  President  of 
the  United  States,  on  the  25th  of  December,  1868,  issued  a 
proclamation,  reciting  that  ^' a  universal  amnesty  and  pardon 
for  participation  in  said  rebellion,  extended  to  all  who  have 
borne  any  part  therein,  will  tend  to  secure  permanent  peace, 
order,  and  prosperity  throughout  the  land^  and  to  renew 
and  fully  restore  confidence  and  fraternal  feeling  among  the 
whole  people,  and  their  respect  for,  and  attachment  to,  the 
National  government,  designed  by  its  patriotic  founders  for 
the  general  good;'^  and  granting,  *^  unconditionally,  and 
without  reservation,  to  all  and  every  person  who  directly  or 
indirectly  participated  in  the  late  insurrection  or  rebellion, 
a  full  pardon  and  amnesty  for  the  offence  of  treason  Against 
the  United  States,  or  of  adhering  to.  their  enemies  during 
the  late  civil  war,  with  restoration  of  all  rights,  privileges, 
and  immunities  under  the  Constitution,  and  the  laws  which 
have  been  made  in  pursuance  thereof.''* 

We  have  recently  held,  in  the  case  of  the  United  States  v. 
Klein,,^  that  pardon  granted  upon  conditions,  blots  out  the 
oflence,  if  proof  is  made  of  compliance  with  the  conditions; 

*  16  SUt.  »t  Large,  711.  f  &<pr«,  p.  142. 
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and  that  the  person  so  pardoned  is  entitled  to  the  restoration 
of  the  proceeds  of  captured  and  abandoned  property,  if  suit 
be  brought  within  ^^two  years  after  the  suppression  of  the 
rebellion/'  The  proclamation  of  the  25th  of  December 
granted  pardon  unconditionally  and  without  reservation. 
This  was  a  public  act  of  which  all  courts  of  the  United 
States  are  bound  to  take  notice,  and  to  which  all  courts  are 
bound  to  give  effect.  The  claim  of  the  petitioner  was  pre- 
ferred within  two  years.  The  Court  of  Claims,  therefore, 
erred  in  not  giving  the  petitioner  the  benefit  of  the  procla- 
mation. 
Its  judgment  must  be  rkvbrsbd,  with  directions  to  proceed 

In  conformitt  with  this  opihion. 

[8m  the  next  esse.] 


Pargoud  V.  Unitbd  Statbs. 

Toe  President's  proclamation  of  December  25tb,  1S68,  granting  pardon  and 
amnesty  unconditionally  and  without  reservHtion  to  all  who  partici- 
pated, directly  or  indirectly,  in  the  late  rebellion,  relieves  claimants  of 
captured  and  abandoned  property  from  proof  of  adhesion  to  the  United 
States  during  the  late  civil  war.  It  is  unnecessary,  therefore,  in  a  claim 
in  the  Court  of  Claims,  under  that  act,  to  prove  such  adhesion  or  per* 
sonal  pardon  for  taking  part  in  the  rebellion  against  the  United  States. 

Appeal  from  the  Court  of  Claims. 

Pargoud  filed  a  claim  iu  the  court  below  to  recover  under 
the  Abandoned  and  Captured  Property  Act,  tlie  proceeds  of 
certain  cotton.  This  act,  as  by  reference  to  its  provisions,  on 
page  161,  supra,  will  be  seen,  makes  ^*  proof  that  the  claimant 
had  never  given  aid  or  comfort  to  the  late  rebellion  "  a  pre- 
requisite to  recovery,  Pargoud's  petition,  however,  averred 
no  loyalty  at  all.  On  the  contrary,  it  set  forth  in  the  first 
sentence  of  it  *'  that  he  was  guilty  of  participating  in  the  re- 
bellion against  the  United  States,"  adding,  however,  *^ that 
he  had  been  duly  and  legally  pardoned  for  such  particlpa- 
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tioD  bv  the  President  of  the  United  States,  and  that  he  had 
received  a  pardon  auder  the  great  seal  dated  on  the  11th  day 
of  January,  1866,  which  bad  been  duly  accepted  by  him, 
and  that  his  acceptance,  duly  notified  to  the  Secretary  of 
State,  was  now  on  file  in  the  office  of  that  department;  and 
that  he  had  complied  with  all  the  legal  formalities  in  such 
case  made  and  provided,  and  under  the  proclamations  of* 
amnesty  and  pardon  issued  by  the  President  of  the  United 
States,  now  stands  and  is  entitled  to  be  considered  in  law  as 
if  he  never  had,  in  point  of  fact,  participated  in  the  late  re- 
bellion against  the  United  States,  and  consequently  he  now 
avers  that  in  legal  intendment  and  under  the  allegations 
already  made,  he  has  at  all  times  borne  true  allegiance  to  the 
government  of  the  United  States,  and  that  he  has  not  in 
any  way  aided,  abetted,  or  given  encouragement  to  the  re- 
bellion against  the  United  States." 

The  Court  of  Claims  decided  against  the  claimant  on  the 
ground  that  the  petition  did  iK>t  aver  that  he  had  given  no 
aid  or  comfort  to  the  rebellion,  nor  sufficiently  aver  a  pardon 
by  the  President. 

Pargoud  now  brought  the  case  here,  where,  on  a  motion 
made  by  the  Aitorney-Oeneral^  Mr.  Akermany  and  supported  by 
Mr.  BristoWj  the  SolicUor-Oeneral^  to  dismiss  it  for  want  of 
jurisdiction— they  relying  on  the  proviso  to  act  of  July  12tb, 
1870  (sometimes  called  the  *^  Drake  Amendment"),  quoted 
supruy  188,  in  Klein  v.  United  States  (the  said  amendment  not 
having  been  then  as  yet  declared,  by  the  judgment  in  that 
case,  to  be  void),  to  show  that  the  pardon  ought  not  to  be 
regarded— and  Mr.  P.  PhUUps  opposing  the  moticm^— the  whole 
matter  was  elaborately  and  ably  argued. 

The  CHIEF  JUSTICE  now  gave  the  judgmentof  thecourt. 

We  have  recently  decided,  in  the  case  of  Armstrong  v. 
United  StateSy*  that  the  President's  proclamation  of  Decem- 
ber 25th,  1868,  granting  pardon  and  amnesty  uncondition- 
ally and  without  reservation  to  all  who  participated,  directly 

*  A^pm,  tbe  oase  immediately  preceding. 
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or  indirectly,  in  the  late  rebellion,  relieves  claimants  of  cap- 
tured and  abandoned  property  from  proof  of  adhesion  to 
the  United  States  daring  the  late  civil  war.  It  was  unneces* 
sary,  therefore,  to  prove  such  adhesion  or  personal  pardon 
for  taking  part  in  the  rebellion  against  the  United  States. 
The  judgment  of  the  Court  of  Claims  dismissing  the  pe* 


Sbxmbs  v.  Hartford  Insuranob  Compavt. 

1  A  condition  in  »  contnct  of  iatnrAnee  tbat  no  suit  or  action  thaU  be  toi* 
tainable  anlcM  commenced  within  the  time  ^  tiae/et  iMcnMt  ntai  §ifUit 
ike  lom  ehfttU  oecur^  and  in  caie  tuch  action  shall  be  commenced  after  the 
expiration  of  tweWe  montha  mart  after  ewth  lots,  that  the  lapse  of  time 
shall  be  taken  and  deemed  as  conchisiTe  evidence  against  the  validity 
of  the  claim,  does  not  operate  in  case  of  a  war  between  the  countries  of 
the  contracting  parties,  as  does  a  etaiiUe  of  limitations  in  like  case. 
And  under  such  a  contract  the  term  of  twelve  months,  which  it  allowed 
the  plaintiff  for  bringing  his  suit,  dues  not,  as  it  does  in  the  case  of  a 
etatuie  of  limitation,  open  and  expand  itself  so  as  to  receive  within  it 
the  term  of  legal  disability  created  by  the  war  and  then  doee  together 
at  each  end  of  that  period  so  as  to  complete  itself,  as  though  the  war 
had  never  occurred. 

8.  However,  in  the  case  of  such  a  contract  followed  by  a  war,  the  dis- 
ability to  sue  imposed  on  a  plaintiff  by  the  war  relieves  him  from  the 
consequences  of  failing  to  bring  suit  within  twelve  months  after  the 
loss. 

In  error  to  the  Circuit  Court  for  the  District  of  Connec- 
ticut. ' 

Serames  sued  the  City  Fire  Insurance  Company,  of  Hart- 
fordy  in  the  court  below,  on  the  Slst  of  October,  1866,  upon 
a  policy  of  insurance,  for  a  loss  which  occurred  on  the  5th 
day  of  January,  1860.  The  policy  as  declared  on  showed  as 
a  condition  of  the  contract,  that  payment  of  losses  should  be 
made  in  sixty  days  after  the  loss  should  have  been  ascer- 
tained and  proved. 

The  company  pleaded  that  by  the  policy  itself  it  was  ex- 
pressly provided  that  no  suit  for  the  recovery  of  any  claim 
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upon  tbe  same  ahoold  be  sostainable  in  any  coart  unless 
such  SQit  should  be  commenced  within  the  term  of  twelve 
months  next  after  any  loss  or  damage  should  occur;  and 
that  in  case  any  such  suit  should  be  commenced  after  the 
expiration  of  twelve  months  next  after  such  loss  or  damage 
should  have  occurred,  th*e  lapse  of  time  should  be  taken 
and  deemed  as  conclusive  evidence  against  the  validity  of 
the  claim  thereby  so  attempted  to  be  enforced.  And  that 
the  plaintiff  did  not  commence  this  action  against  the  de- 
fendants within  the  said  period  of  twelve  months  next  after 
the  loss  occurred. 

To  this  plea  there  were  replications  setting  up,  among 
other  things,  that  the  late  civil  war  prevented  the  bringing 
of  the  suit  within  the  twelve  months  provided  in  the  con* 
dition,  the  plaintiff  being  a  resident  and  citizea  of  the  State 
of  Mississippi  and  the  defendant  of  Connecticut  during  all 
that  time. 

The  plea  was  held  by  the  court  below  to  present  a  good 
bar  to  the  action,  notwithstanding  the  effect  of  the  war  on 
the  rights  of  the  parties. 

That  court,  in  arriving  at  this  conclusion,  held,  first,  that 
the  condition  in  the  contract,  limiting  the  time  within  which 
suit  could  be  brought,  was,  like  the  statute  of  limitation,  sus- 
ceptible of  such  enlargement,  in  point  of  time,  as  was  neces- 
sary to  accommodate  itself  to  the  precise  nnmber  of  days 
during  which  the  plaintiff  was  prevented  from  bringing  suit 
by  the  existence  of  the  war.  And  ascertaining  this  by  a 
reference  to  certain  public  acts  of  the  political  departments 
of  the  government,  to  which  it  referred,  found  that  there 
was,  between  the  time  at  which  it  fixed  the  commencement 
of  the  war  and  the  date  of  the  plaintiff's  loss,  a  certain  num- 
ber of  days,  which,  added  to  the  time  between  the  close  of 
the  war  and  the  eommencement  of  the  action,  amounted  to 
more  than  the  twelve  months  allowed  by  the  condition  of 
the  contract. 

Judgment  being  given  accordingly  in  favor  of  the  com- 
pany the  plaintiff  brought  the  case  here. 

The  point  chiefly  discussed  here  was  when  the  war  began 
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aud  when  it  ceased ;  Mr.  W.  HamersUy^  for  the  plaintiff  in 
error  J  contending  that  the  court  below  had  not  fixed  right 
dates,  but  had  fixed  the  commencement  of  the  war  too  late 
and  its  dose  too  earlj,  and  he  himself  fixing  them  in  such  a 
manner  as  that  even  conceding  the  principle  asserted  by  the 
court  to  be  a  true  one,  and  applicable  to  a  contract  as  well  as 
to  a  statute  of  limitation,  the  suit  was  still  brought  within 
the  twelve  months. 

The  counsel,  however,  denied  that  the  principle  did  apply 
to  a  contract,  but  contended  that  the  whole  condition  had 
been  rendered  impossible  and  so  abrogated  by  the  war,  and 
that  the  plaintiff  could  sue  at  any  time  within  the  general 
statutory  term,  as  he  now  confessedly  did. 

Mr.  JR.  D.  Evbbardj  contra. 

Mr.  Justice  MILLER  delivered  the  opinion  of  the  court 

It  is  not  necessary,  in  the  view  which  we  take  of  the  mat- 
ter, to  inquii'e  whether  the  Circuit  Court  was  correct  in  the 
principle  by  which  it  fixed  tlie  date,  either  of  the  commence- 
ment or  cessation  of  the  disability  to  sue  growing  out  of  the 
events  of  the  war.  For  we  are  of  opinion  that  the  period 
of  twelve  months  which  the  contract  allowed  the  plaintift' 
for  bringing  his  suit  does  not  open  and  expand  itself  so  as 
to  receive  within  it  three  or  four  years  of  legal  disability 
created  by  the  war  and  then  close  together  at  each  end  of 
that  period  so  as  to  complete  itself,  as  though  the  war  had 
never  occurred. 

It  is  true  that,  in  regard  to  the  limitation  imposed  by 
statute,  this  court  has  held  that  the  time  may  be  so  com- 
puted, but  there  the  law  imposes  the  limitation  and  the  law 
imposes  the  disability.  It  is  nothing,  therefore,  but  a  neces- 
sary legal  logic  that  the  one  period  should  be  taken  from 
the  other.  If  the  law  did  not,  by  a  necessary  implication, 
take  this  time  out  of  that  prescribed  by  the  statute,  one  of 
two  things  would  happen:  either  the  plaintiff  would  lose  his 
right  of  suit  by  a  judicial  construction  of  law  which  deprived 
him  of  the  right  to  sue  yet  permitted  the  statute  to  run  until 
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it  became  a  complete  bar,  or  else,  holding  the  statute  under 
the  circumstances  to  be  no  bar,  the  defendant  would  be  left, 
after  the  war  was  over,  without  the  protection  of  any  limita- 
tion whatever.  It  was  therefore  necessary  to  adopt  the  time 
provided  by  the  statute  as  limiting  the  right  to  sue,  and  de- 
duct from  that  time  the  period  of  disability. 

Such  is  not  the  case  as  regards  this  contract  The  de- 
fendant has  made  its  own  special  and  hard  provision  on  that 
subject.  It  is  not  said,  as  in  a  statute,  that  a  plaintiff  shall 
have  twelve  months  from  the  time  his  cause  of  action  accrued 
to  commence  suit,  but  twelve  months  from  the  time  of  lass; 
yet  by  another  condition  the  loss  is  not  payable  until  sixty 
days  after  it  shall  have  been  ascertained  and  proved.  The 
condition  is  that  no  suit  or  action  shall  be  sustainable  unless 
commenced  within  the  time  of  twelve  months  next  after  the  loss 
shall  occur  J  and  in  case  such  action  shall  be  commenced  after 
the  expiration  of  twelve  mouths  next  after  such  loss,  the  lapse 
of  time  shall  be  taken  and  deemed  as  conclusive  evidence 
against  the  validity  of  the  claim.  Now,  this  contract  relates 
to  the  twelve  months  next  succeeding  the  occurrence  of  the 
loss,  and  the  court  has  no  right,  as  in  the  case  of  a  statute, 
to  construe  it  into  a  number  of  days  equal  to  twelve  months, 
to  be  made  up  of  the  days  in  a  period  of  five  years  in  which 
the  plaintiff  could  lawfully  have  commenced  his  suit.  So 
also  if  the  plaintiff  shows  any  reason  which  in  law  rebuts 
the  presumption,  which,  on  the  failure  to  sue  within  twelve 
months,  is,  by  the  contract,  made  conclusive  against  the 
validity  of  the  claim,  that  presumption  is  not  revived  again 
by  the  contract.  It  would  seem  that  when  once  rebutted 
fully  nothing  but  a  presumption  of  law  or  presumption  of 
fact  could  again  revive  it.  There  is  nothing  in  the  contract 
which  does  it,  and  we  know  of  no  such  presumptions  of  law. 
Nor  does  the  same  evil  consequence  follow  from  removing 
absolutely  the  bar  of  the  contract  that  would  from  removing 
absolutely  the  bar  of  the  statute,  for  when  the  bar  of  the 
contract  is  removed  there  still  remains  the  bar  of  the  statute, 
and  though  the  plaintiff  may  show  by  his  disability  to  sue  a 
sufficient  answer  to  the  twelve  months  provided  by  the  con- 
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tract,  he  mnst  atili  bring  his  suit  within  the  reaHonablc  time 
fixed  by  the  legislative  authority,  that  is,  by  the  statute  of 
limitations. 

We  have  no  doubt  that  the  disability  to  sue  imposed  on 
the  plaintiff  by  the  war  relieves  him  from  the  consequences 
of  failing  to  bring  suit  Vithin  twelve  months  after  the  loss, 
because  it  rendered  a  compliance  with  that  condition  im- 
possible and  removes  the  presumption  which  that  contract 
says  shall  be  conclusive  against  the  validity  of  the  plaintiff's 
claim.  That  part  of  the  contract,  therefore,  presents  no  bar 
to  the  plaintiff's  right  to  recover. 

As  the  Circuit  Court  founded  its  judgment  on  the  propo- 
sition that  it  did,  that  judgment  must  be 

Bbvbrsbd  and  thb  oabb  rbmandbd  vor  a  nbw  trial. 


Rbichb  v.  Smtthb,  Collbctor. 

Whero  an  act  of  1861  exempted  from  daty  "animals  of  aU  kinds;  birds, 
singings  and  other,  and  land  and  water  fowls,"  and  a  later  act  levied  a 
duty  of  20  per  cent.  "  on  all  horses,  mules,  cattle,  sbeep,  bogs,  and  otMer 
live  animalM^**  AeUtbat  birds  were  not  included  in  the  terms  "other 
liye  animals."  The  second  statute  must  be  read  by  the  light  of  the 
first. 

Error  to  the  Circuit  Court  for  the  Southern  District  of 
Kew  York;  the  case  being  thus : 

The  23d  section  of  the  act  of  March  2d,  1861,  chap.  68,"^ 
provides,  that 

**The  importation  of  the  articles  hereinafter  mentioned  and 
embraced  in  this  section  shall  be  exempt  from  duty: 

"  <  Animals,  living,  of  all  kinds ;  birds,  singing  and  other,  and  land  and 
water  fowls.* " 

This  provision  being  in  force,  an  act  of  May  16th,  1866,t 
was  passed,  which  provided — 

»    '*  That  on  and  afler  the  passage  of  this  act  there  shall  be 
•  12  SUI.  at  Large,  198.  f  ^^  1^*  ^ 
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leTied,  collected,  and  paid,  on  all  horses^  mtUeSy  cattle,  sheep,  hogs^ 
and  other  live  animals  imported  from  foreign  coantries,  a  daty 
of  20  per  centum  ad  valorem.'* 

In  tbiB  state  of  legidlation,  and  after  the  passage  of  the 
second  of  the  above-mentioned  acts,  one  Heiche  imported 
into  New  York  a  lot  of  canary  and  other  birds,  on  which 
the  collector  exacted  a  duty  of  20  per  centam  ad  valorem^ 
which  was  paid  under  protest.  Reiche  brought  this  suit  in 
the  court  below  to  recover  the  money.  The  only  inquiry 
was  whether  living  birds  at  the  date  of  this  importation 
were  dutiable. 

The  court  below  decided  that  they  were,  and  judgment 
being  given  accordingly  the  importer  brought  the  case  here. 

Mr.  B.  H.  Bristow,  Soliciior-General^  and  Mr.  C.  H.  HiU^ 
Assistant  Attorney- General^  for  the  United  States^  and  m  support 
of  the  riding  below : 

It  may  be  urged  on  the  other  side  that  inasmuch  as  Con- 
gress, in  the  act  of  1861,  named  *^  animals,  living,  of  lall 
kinds,"  and  in  the  same  section  also  mentioned  ^^  birder, 
singing  and  other,"  &c.,  the  intention  was  to  recognize  a 
restricted  meaning  of  the  word  ^^  animals,"  as  not  including 
'^  birds,"  and  to  introduce  and  sanction  such  restricted 
meaning  as  a  definition  of  the  terms  *^  living  animals"  and 
^Mive  animals"  when  used  in  the  revenue  laws;  so  that 
when,  in  the  act  of  1866,  a  duty  was  imposed  upon  all  live 
animals,  without  mentioning  birds,  the  legislature  must  be 
understood  to  have  intended  that  the  latter  should  not  be 
included,  but  should  remain  exempt 

The  answer  is,  that  the  various  duty  acts  are  too  full  of 
examples  of  tautology  and  repetition  to  warrant  such  a  con- 
clusion ;  that  they  often  show  needless  particularity  in  enu- 
meration, accompanied  by  general  terms  plainly  including 
the  same  things  also  mentioned  in  detail.  Thus,  in  section 
22  of  the  act  of  1861,  a  duty  is  imposed  upon  *^  articles  worn 
by  men,  women,  or  children,  of  whatever  material  com- 
posed," &c. ;  and  yet,  notwithstanding  these  comprehensive 
terms,  there  follow,  in  the  same  section,  numerous  particu- 
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lars  already  clearly  embniced  in  those  terms,  as  *^  bracelets^ 
braids,  chains,  curls,  ringlets,  braces,  suspenders,  caps,  hats,'' 
&c.  Like  repetitions  are  found  in  tlie  IStb  section  of  the 
act  of  July  14th,  1862,*  and  in  schedule  C,  in  the  act  of  July 

80th,  1846.t 

The  phrase,  all  ^^  other  live  animals,"  as  employed  in  the 
act  of  1866,  is  clear,  comprehensive,  and  explicit.  The  ad- 
dition of  the  designation  of  birds,  in  a  single  instance,  iu 
a  former  act,  is  a  casual  circumstance  of  too  slight  signifi- 
cance to  warrant  a  practical  interpolation,  in  the  later  special 
statute,  of  an  exception  to  its  plain  import. 

Mr.  Frederick  Chase,  contra. 

Mr.  Justice  DAVIS  delivered  the  opinion  of  the  court 

The  act  of  1866  in  its  terms  is  comprehensive  enough  to 
include  birds,  and  all  other  living  things  endowed  with  sen- 
sation and  the  power  of  voluntary  motion,  and  if  there  had 
not  been  previous  legislation  on  the  subject  there  might  be 
some  justification  for  the  position,  that  Congress  did  not 
intend  to  narrow  the  meaning  of  the  language  employed. 
If  it  be  true  that  it  is  the  duty  of  the  court  to  ascertain  the 
meaning  of  the  legislature  from  the  words  used  in  the  stat- 
ute and  the  subject-matter  to  which  it  relates,  there  is  an 
equal  duty  to  restrict  the  meaning  of  general  words,  when- 
ever it  is  found  necessary  to  do  so,  iu  order  to  carry  out  the 
legislative  intention.^  And  it  is  fair  to  presume  in  case  a 
special  meaning  were  attached  to  certain  words  in  a  prior 
tarifTact,  that  Congress  intended  they  should  have  the  same 
signification  when  used  in  a  subsequent  act  in  relation  to 
the  same  subject-matter. 

This  act  of  1861  was  in  force  when  the  act  of  1866 — the 
act  in  controversy — ^was  passed,  and  it  will  be  seen  that 
bii^ds  and  fowls  are  not  embraced  in  the  term  "animals," 
and  that  they  are  free  from  duty,  not  because  they  belong 
to  the  class  of  "  living  animals  of  all  kinds,"  but  for  the 

*  12  Stat,  at  Largo,  656.  f  0  Id.  44. 

I  Brewer  v.  Blougher,  14  Petera,  17S. 
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reason  that  they  are  especially  designated.  It  is  quite  mani- 
fest that  Congress,  adopting  the  popular  signification  of  the 
word  ''  animals/'  applied  it  to  quadrupeds,  and  placed  birds 
and  fowls  in  a  different  classification.  Congress  having, 
therefore,  defined  the  word  in  one  act,  so  as  to  limit  its  ap- 
plication, how  can  it  be  contended  that  the  definition  shall 
be  enlarged  in  the  next  act  on  the  same  subject,  when  there 
is  no  language  used  indicating  an  intention  to  produce  snch 
a  result?  Both  acts  are  in  pari materid^  and  it  will  be  pre- 
sumed that  if  the  same  word  be  used  in  both,  and  a  special 
meaning  were  given  it  in  the  first  act,  that  it  was  intended 
it  should  receive  the  same  interpretation  in  the  latter  act,  in 
the  absence  of  anything  to  show  a  contrary  intention.* 

If  it  be  used  in  a  difierent  sense  in  the  act  of  1866,  its 
meaning  instead  of  being  extended  is  narrowed,  for  all 
animals  not  ejusdem  getieris  '^  with  horses,  mules,  cattle, 
sheep,  and  hogs,"  are  excluded  from  the  operation  of  the 
revenue  laws.  By  the  act  of  1861,  living  animals  of  all 
kinds,  whether  domesticated  or  not,  could  be  imported  with- 
out pnj*ing  a  duty.  The  law  of  1866  steps  in  and  imposes  a 
duty  on  domestic  quadrupeds,  leaving  the  act  of  1861  appli- 
cable to  all  other  quadrupeds,  and  to  birds  and  fowls. 

The  case  of  Homer  v.  The  CollecioVf^  is  in  principle  not  un- 
like this.  The  object  of  that  suit  was  to  ascertain  whether, 
nnder  the  tariif  act  of  1857,  almonds  were  placed  in  the  cat- 
egory of  dried  fruits,  on  which  a  small  duty  was  imposed. 
It  was  contended  as  the  article  was  popularly  classed  among 
the  dried  fruits  of  the  table,  with  raisins,  dates,  &c.,  and  as 
it  was  not  named  specifically  in  the  changes  in  the  act  of 
1857,  that  it  properly  belonged  to  the  schedule  providing 
for  dried  fruits.  But  the  court  held  that  as  a  duty  had  been 
imposed  on  almonds,  eo  nomine^  in  previous  tariff  acts,  the 
article  was  not,  for  revenue  purposes,  within  the  general 
term  of  dried  fruit,  althongh  in  popular  language  and  com- 
mercial usage  such  was  its  signification. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

*  Pwarris  on  SUtutet,  pp.  701-766.  f  ^  Wallace,  486. 
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FUMPBLLT  V.  GrEBN  BaT  COMPAITT. 

1.  Where  a  plee  relien  on  a  etetute  authority  as  a  defence,  it  muet  allege  the 

facte  which  it  after U  to  he  to  authorised,  and  cannot  plead  genemllj 
that  it  complied  with  the  statute.  Hence  a  plea  it  had  which  ttatee 
that  defendant  raited  the  water  in  a  lake  no  higher  than  the  ttatnto 
authorised,  when  the  State  forhid  the  water  being  raited  above  its 
ordinary  level. 

2.  "Where  a  declaration  chargee  a  defendant  with  oTerflowing  the  plaintiff't 

land  by  raiting  the  water  in  the  lake,  a  plea  containing  neither  a  denial 
of  what  it  alleged  nor  authority  for  doing  it  it  bad. 

8.  By  the  general  law  of  European  nationt  and  the  common  law  of  England 
it  wat  a  qualification  of  the  right  of  eminent  domain  that  compenaation 
thould  be  made  for  private  property  taken  or  tacrificed  for  public  ute. 

4.  And  the  conttitutional  provitiont  of  the  United  Statet  and  of  the  teveral 
Statet  which  declare  that  private  property  thall  not  be  taken  for  public 
ute  without  jutt  compentatSon  were  intended  to  ettablltb  tbit  principle 
beyond  legitlative  control. 

6.  It  it  not  necettary  that  property  thould  be  abtolutely  toien,  in  the  nar- 
rowett  tente  of  that  word,  to  bring  the  cate  within  the  protection  of  thla 
conttitutional  provition.  There  may  be  tuch  teriout  interruption  to 
the  common  and  necettary  ate  of  property  at  will  be  equivalent  to  a 
taking,  within  the  meaning  of  the  Conttitution. 

6.  The  backing  of  water  to  ut  to  overflow  the  lands  of  an  individual,  or  any 

other  tuperinduced  addition  of  water,  earth,  tend,  or  othor  material  or 
artificial  structure  placed  on  land,  if  done  under  ttatutet  authorising  it 
for  the  public  benefit,  it  tuch  a  taking  at  by  the  conttitutional  provition 
demandt  compentation. 

7.  Tbit  propotition  it  tuttained  by  the  decitiont  of  the  Supreme  Court  of 

Witconsin  conttruing  the  provition  of  the  constitution  of  that  State  on 
the  tubject,  and  by  many  other  adjudged  cases  in  this  country. 

8.  The  cases  which  hold  that  remote  and  consequential  injury  to  private 

properly  by  reason  of  authorised  public  improvements  is  not  taking 
such  property  for  public  use  have  many  of  them  gone  to  the  utmost 
limit  of  that  principle,  and  tome  beyond  it,  though  the  principle  it  a 
tonnd  one  in  itt  proper  application  to  many  injuries  so  originating. 
0.  Lands  sold  by  the  United  Slates  with  no  reservation,  though  bordering 
on  a  navigable  stream,  are  at  much  within  the  protection  of  the  consti- 
tutional principle  awarding  compensation  as  other  private  property. 

Error  to  the  Cireait  Court  of  the  United  States  for  the 
District  of  Wisconsin ;  the  case  being  thns: 

The  Constitution  of  Wisconsin  ordains  that* 

"The  property  of  no  person  shall  be  taken  for  public  use 
without  JQSt  compensation  therefor." 
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With  tlu«  proviBiou  in  force  as  foDdamental  law,  one 
Pumpelly,  in  September,  1867,  broagbt  treepase  on  the  case 
against  the  Green  Bay  and  Mississippi  Canal  Company  for 
overflowing  640  acres  of  his  land,  by  means  of  a  dam  erected 
across  Fox  River,  the  northern  OQtIet  of  Lake  Winnebago, 
by  which,  as  the  declaration  averred,  the  waters  of  the  lake 
were  raised  so  high  as  to  forcibly  and  with  violetice  overflow 
all  his  said  land,  from  the  time  of  the  completion  of  the  dam 
in  1861  to  the  commencement  of  this  suit;  the  water  coming 
with  such  a  violence,  the  declaration  averred,  as  to  tear  up 
his  trees  and  grass  by  the  roots,  and  wash  them,  with  his 
bay  by  tons,  away,  to  choke  up  his  drains  and  fill  up  his 
ditches,  to  saturate  some  of  his  lands  with  water,  and  to 
dirty  and  injure  other  parts  by  bringing  and  leaving  on  them 
deposits  of  sand,  and  otherwise  greatly  injuring  him.  The 
canal  company  pleaded  six  pleas,  of  which  the  second  was 
the  most  important,  but  of  which  the  fourth  and  sixth  may 
also  be  mentioned. 

This  second  plea  was  divisible,  apparently,  into  two  parts. 

The  first  part  set  up  (quoting  it  entire)  a  statute  of  Wis- 
consin Territory,  approved  March  10th,  1848,  by  which  One 
Curtis  Reed  and  his  associates  were  authorized  to  construct 
a  dam  across  Fox  River,  the  northern  outlet  of  Winnebago 
Lake,  to  enable  them  to  use  the  waters  of  the  river  for  hy- 
draulic purposes. 

The  second  section  of  the  act  quoted  read  thus : 

'*  Said  dam  shall  not  exceed  seven  feet  in  height  above  high- 
water  mark  of  said  river:  Provided,  that  said  dam  shall  not 
raise  the  water  in  Lake  Winnebago  above  its  ordinary  level. 

"  And  the  said  Curtis  Reed  and  his  associates,  their  heirs  and 
assigns,  shall  be  subject  to,  and  entitled  to,  all  the  benefit  and 
provisions  of  the  Act  relating  to  Mills  and  Miil-dams,  approved 
January  13th,  1840." 

[Note. — *'  The  *  Act  relating  to  Mills  and  Mill-dams,  approved 
January  13th,  1840,'  thus  referred  to  in  the  statute  of  1848,  as  aa 
act  to  which  fleed  and  his  associates  should  be  subject,  was  an 
act  of  Wisconsin  which  provided  a  special  remedy  for  peraons 
whose  lands  were  overflowed  or  otherwise  injured  by  mill-dams. 
Section  4  was  as  follows: 
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^' '  Any  person  whose  land  is  overflowed  or  otherwise  injured  by  such 
dam  may  obtain  compensation  therefor  upon  his  complaint  before  the 
District  Court  for  the  county  where  the  land,  or  any  part  thereof,  lies ; 
provided,  that  no  compensation  shall  be  awarded  for  any  damages  sus- 
tained more  than  three  years  before  the  instituUon  of  the  suit.'  '* 

''Sections  5  to  27,  inchiftive,  provided  for  the  niuimor  of  prose- 
cuting the  suit,  tho  form,  eftbct,  mid  mode  of  enlbi*ciii^  the  judg- 
meni,  aiul  16r  appeals  and  proceedings  thercou.  Scciioii  28  was 
thiiH : 

^^  *  No  action  shall  be  sustained  at  common  law  for  the  recovery  of 
damages  for  the  erecting,  maintaining,  or  using  any  mill  or  mill-dam, 
except  as  provided  in  this  act' "] 

The  plea,  still  continuing  its  first  part,  averred  that  Reed 
and  an  associute  coramenced  the  building  of  this  dam  ;  that 
by  certain  legislation  of  WiBconain  (now  become  a  State)  it 
was  afterwards  adopted  as  part  of  the  system  of  improving 
the  navigation  of  tiie  Fox  River,  and  became  the  property 
of  the  defendants.  The  plea,  after  referring  to  the  pro- 
visions of  the  act  of  1848,  averred 

*<That  the  said  dam  was  built  to  the  same  height  and  in  the 
same  manner,  and  to  no  greater  height  and  in  no  different  manner 
from  that  duly  authorized  under  and  according  to  the  provisions 
aforesaid,  and  to  no  greater  height  than  was  authorized  by  the 
act  Aforesaid,  approved  March  10th,  1848. 

^*  That  the  said  dam  has  ever  since  been  and  is  now  con  tinned 
and  maintained  at  the  same  and  no  greater  height,  and  in  tho 
same  and  no  different  manner  from  that  to  which  and  in  which 
it  was  originally  built  and  erected  as  aforesaid.' 


>» 


In  what  might  be  distinguished  as  its  second  part,  the 
plea  liaving  set  forth  and  pleaded  in  the  first,  ub  already  in- 
dicated, that  the  legislature  of  Wisconsin  after  it  hud  become 
a  State  passed  an  act  to  provide  for  the  innprovenient  of  the 
Fox  nnd  Wisconsin  Rivers;  that  Doty  and  his  associute  ac- 
cepted the  terms  of  the  act;  that  under  the  act  a  board  of 
public  works  was  organized,  which,  through  Doty  nnd  his 
associate,  built  the  dam — went  on  to  say,  that  b^*  subsoqucnt 
legislation,  in  the  years  1861  and  1866,  the  present  defend- 
ants were  made  a  corporation  under  the  laws  of  Wisconsin, 
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and  became  possessed  of  the  '^Biver  ImprovemenV  so 
called,  and  of  its  dams,  water-powers,  "also  all  other  rights, 
privileges,  franchises,  easements,  and  appurtenances  of  all 
kinds  described  in  the  acts  of  the  legislature  of  Wisconsin, 
&e.,  •  .  .  including  the  easement  or  right  to  overflow,  as 
bereinatlter  mentioned."  The  plea  then  proceeded  to  say 
that  by  the  act  of  building  and  completing  the  dum,  &c.,  and 
by  means  of  the  watere  of  Lake  Winnebago,  Reed  and  Doty, 
and  the  State  by  its  board  of  public  works,  did,  as  they  law- 
fully might  do,  seize,  and,  to  the  extent  necessary  and  for  the 
purposes  of  a  water-power  and  of  the  said  improvement,  take 
possession  of  the  lands  and  premises,  trees,  grass,  herbage, 
drains,  ditches,  &c.,  in  the  declaration  mentioned,  to  the  ex- 
tent that  the  same  were,  as  therein  alleged,  destroyed,  dam- 
aged, overflowed,  saturated,  and  subverted,  and  otherwise 
injured;  that  the  seizure  and  taking  possession  were  so 
made  and  done  under  claim  and  color  of  right  and  title  duly 
made  by  virtue  of  the  laws  of  Wisconsin,  and  that  the  de- 
fendant had  done  as  lawfully  it  might. 

The  fourth  plea  set  forth  the  legislation  authorizing  the 
erection  of  the  dam  and  the  improvement  of  the  river,  the 
title  of  the  defendant  to  the  improvement  and  its  privileges 
and  duties  in  relation  thereto — all  as  in  the  second  plea— > 
and  alleged  that  the  dam  was  completed  in  the  year  1852; 
that  the  State,  by  its  botird  of  public  works,  seized  so  much 
of  the  plaintiflf's  land  as  was  overflowed  and  as  was  neces- 
sary for  this  improvement,  and  ever  since  the  completion 
of  the  dam,  in  1852,  that  the  State,  its  successors,  and  the 
defendant,  had  held,  and  that  the  defendant  now  held  the 
same;  that  such  seizure  was  made  under  claim  and  color  of 
right  and  title,  by  virtue  of  the  laws  of  Wisconsin ;  publicly 
and  notoriously,  and  with  the  knowledge  and  acquiescence 
of  the  plaintifi;  and  under  like  claim  and  color,  and  in  like 
manner  had  since  been  held ;  that  the  plaintifi',  at  the  time 
of  such  seizure,  was  seized  in  fee  and  was  in  possession  of 
the  land  described  in  the  declaration,  subject  to  the  rights 
acquired  by  the  State  by  its  seizure  and  possession;  that 
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during  all  the  said  time — i,  €.,  since  the  completion  of  the 
dam,  in  1852 — the  plaintiff  had  been  under  no  disability 
which  disabled  him  from  bringing  suit 

Thb  sixth  plea  alleged  tliat  by  the  Ordinance  of  1787,  the 
act  of  Congress  of  August  7thy  1789,  the  act  establishing 
the  territorial  government  of  Wisconsin,  the  act  admitting 
the  State  of  Wisconsin  into  the  Union,  the  Constitution  of 
the  State  of  Wisconsin,  and  the  laws  of  the  United  States 
and  of  the  State  of  Wisconsin,  it  was  declared  that  the  navi- 
gable waters  leading  into  the  Mississippi  and  St.  Lawrence, 
and  the  carrying-places,  Ac,  shonld-  be  common  highways 
and  forever  free;  that  the  Fox  and  Wisconsin  Rivera  and 
Lake  Winnebago  were  and  ever  had  been  of  the  navigable 
waters  thus  referred  to;  that  the  Fox  River  was  a  navigable 
water  leading  into  the  St.  Lawrence. 

The  plea  then  set  out  the  legislation  in  regard  to  the  im- 
provement,the  incorporation  of  the  Fox  and  Wisconsin  Im- 
provement Company,  the  organization,  incorporation,  and 
title  of  the  canal  company  (the  defendant),  as  set  forth  be- 
fore, and  further  alleged  that  the  dam  was  built  and  main- 
tained under  the  authority  of  the  laws  of  the  United  States 
and  of  the  State  of  Wisconsin,  and  the  board  of  public 
works;  that  as  constructed  and  maintained,  it  was  and  is  an 
essentia]  portion  of  the  works  for  the  improvement  of  the 
navigability  of  the  Fox  and  Wisconsin  Rivers,  and  to  the 
proper  development  as  common  navigable  highways;  that 
the  ordinance,  the  laws  of  Congress  and  of  the  State,  granted 
and  assigned  to  the  defendant,  the  improvement  and  the 
easement,  right  and  privilege  of  overflowing,  Ac,  the  lands 
described  in  the  declaration,  to  the  extent  necessary  to  im- 
prove the  navigability  of  said  rivers;  that  under  a  treaty 
with  the  Winnebago  Indians,  in  1882,  the  United  States 
patented  certain  land  (of  which  the  plaintiff's  was  a  part)  to 
one  Theresa  Paquette;  that  she,  the  said  Theresa  and  orig- 
inal grantor  of  the  lands  described  in  the  declaration,  and 
all  the  subsequent  grantees  thereof,  including  the  plaintiff 
purchased  with  full  notice  of,  and  subject  to,  the  easement 
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and  right  aforesaid;  and  which  easement  and  right  was 
granted  to  the  State  prior  to  the  original  grant  of  title  to 
plaintiff's  land,  which  is  alleged  to  have  been  in  1849. 

A  general  demurrer  to  these  three  pleas  being  overraled 
bj  the  court,  the  plaintiff  brought  the  case  here. 

Messrs.  B.  J.  Stevens  and  H.  L.  Palmer^  in  support  of  the 
ruling  below : 

I.  Tlie  fact  that  our  dam  causes  an  overflow,  even  if  the 
fact  were  conceded,  does  not  make  us  liable  anywhere.  For 
the  second  section  of  tl^  act  of  March  10th,  1848,  gave  us  a 
right  to  bnild  a  dam  of  seven  feet,  or  of  any  greater  height, 
above  high-water  mark  in  Fox  River,  provided  only  that 
such  dam  did  not  raise  the  water  in  Lake  Winnebago  above 
its  ordinary  level.  And  it  gave  us  a  right  to  build  to  the 
seven  feet,  let  the  result  be  what  it  might.  This  is  the  fair 
construction  of  the  proviso.  Now  we  have  pleaded  that  we 
built  the  dam  just  as  the  statute  authorized  us  to  build  it; 
that  is  to  say,  conceding  an  overflow,  that  we  have  built  it 
seven  feet  high  and  no  more.  These  facts  being  admitted 
by  the  demurrer,  the  judgment  was  properly  given  for  the 
defendant. 

Further  than  this,  the  Mill*dam  Act  of  1840  having  pro* 
vided  a  special  remedy  for  injuries  sustained  by  the  owners 
of  lands  overflowed  by  mill-dams,  the  remedy  thus  provided 
is  the  only  one  available  to  the  land*owner,  and  excludes  all 
others. 

II.  Passing  to  the  second  part  of  the  plea,  we  come  to  a 
grave  question  in  State  constitutional  law ;  but  here,  too, 
we  say  that  the  plaintiff  has  no  claim,  and  that  the  demurrer 
was  rightly  overruled. 

The  Fox  River  being  a  public  navigable  river,  and  a  com- 
mon  pnhlic  highway  (as  it  will  be  admitted  in  virtue  of  well- 
known  public  legislation  to  he),  primd  facie  and  of  common 
right  belongs  to  the  sovereign  power.  The  lands  of  indi- 
viduals bounded  on  this  public  navigable  river  and  on  the 
lakes  through  which  it  runs,  and  which  form  a  part  of  it. 


172  PuMPBLLT  V.  Obbbn  Bat  Oompant.     [Sop.  Ct 

Argament  for  the  bnildon  of  the  dam. 


were  indeed  granted  to  those  individuals  by  the  State  or 
National  government;  bat  neither  the  State  nor  the  govern- 
ment thereby  divested  itself  of  the  right  and  power  of  im- 
proving the  navigation  of  the  river,  and  may  improve  it 
without  liability  for  remote  and  consequential  daninges  to 
individuals. 

In  Lansing  v.  Smiih^^  a  statute  of  New  York  authorized 
the  construction  of  a  basin  in  the  Hudson  at  Albany,  and 
erections  whereby  the  docks,  Ac,  of  the  plaintiff  were  ren- 
dered inaccessible  by  vessels  and  much  depreciated  in  value. 
But  it  was  determined  that  the  act,  although  it  provided  no 
compensation  for  such  injury,  was  not  unconstitutional,  either 
as  taking  private  property  for  public  use  without  compensa- 
tion or  as  impairing  the  obligation  of  contracts;  that  the 
plaintiff  had  not  at  common  law,  as  owner  of  the  adjacent 
soil,  nor  by  virtue  of  a  grant  from  the  State  for  land  under 
water  opposite  to  the  shore,  and  under  which  he  claimed,  a 
right  **  to  the  natural  flow  of  the  river  with  which  the  State 
had  no  right  to  interfere  by  any  erection  in  the  bed  of  the 
river  or  in  any  other  manner.'' 

The  doctrine  of  this  case  was  followed  in  Pennsylvania,  in 
McKeenv.  The  Delaware  Division  Canal  Oompany.'f  That  was 
an  action  to  recover  damages  for  injuries  alleged  to  have  been 
sustained  by  the  plaintiff,  by  reason  of  the  erection  by  the 
defendant  of  a  dam  across  the  Lehigh  River  for  the  purpose 
of  improving  the  navigation  of  the  river,  which  caused  the 
water  to  flow  back  into  the  plaintiff's  mill-race  and  thereby 
injured  his  fall  and  water-power.  The  court  held  that  this 
was  but  the  common  case  of  a  consequential  injury,  and  that 
the  injury  '^  which  followed  the  raising  of  the  water  in  the 
stream  to  improve  navigation  was  not  a  taking  of  his  prop- 
erty, but  one  merely  consequential,  which  he  must  suffer 
without  compensation,  unless  the  State  should  choose  out 
of  grace  to  concede  it."  "Every  one,"  says  the  court,  "  who 
buys  property  on  a  navigable  stream  purchases  subject  to 
the  superior  rights  of  the  Commonwealth  to  regulate  and 

•  8  Cowen,  146.  f  ^'^  PenoiyWsniA  State,  424. 
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improve  it  for  the  benefit  of  all  her  citizens."  This  same 
view  is  had  in  numerous  Pennsylvania  cases;*  and  these 
cases  are,  we  think,  approved  by  this  court  in  Bundle  v.  Dd' 
aware  and  BatiUin  Oanal  Oompany.'\ 

In  Ckmal  Appraisers  v.  The  People^X  a  New  York  case,  it 
was  determined  that  'Mf,  in  the  improvement  of  the  naviga- 
tion of  a  pnblic  river,  the  waters  of  a  tributary  stream  are 
so  much  raised  as  to  destroy  a  valuable  mill  site  situated 
thereon,  and  the  stream  be  generally  navigable,  although 
not  so  at  the  particular  locality  of  the  mill  site,  the  owner  is 
not  entitled  to  damages  within  the  provisions  of  the  canal 
laws,  directing  compensation  to  be  made  for  private  prop- 
erty taken  for  public  use." 

To  the  same  effect  is  The  People  v.  The  Oanal  Appraisers j% 
decided  in  the  same  State  by  the  Court  of  Appeals,  in  1865; 
FUehburg  Bailroad  Co.  v.  Boston  and  Maine  BaUroad  Cb.,||  in 
Massachusetts;  HolUsier  v.  The  Union  Company ^\  in  Connecti- 
cut; Commissioners  of  Homoehiitov.  TTiV/ier^,**  in  Mississippi, 
and  Sanson  v.  La  Fayeiiej'f'f  in  Louisiana. 

But  we  must  direct  particular  attention  to  the  Wisconsin 
case  of  Alexander  v.  CSty  of  MUwaukee^Xt  The  plaintiff  there 
owned  lots  on  the  Milwaukee  River,  on  which  he  had  docks 
and  a  shipyard.  The  city  of  Milwaukee,  under  legislative 
authority,  constructed  the  existing  ^^  straight  cut"  harbor, 
for  the  purpose  of  improving  navigation  and  promoting  the 
interestM  of  commerce.  By  reason  of  the  construction  of  the 
harbor,  the  waters  of  the  lake  were  from  time  to  time  driven 
through  the  cut  and  upon  and  over  the  plaintiff's  premises, 
washed  away  his  buildings,  materials,  and  portions  of  the 

«  HoDongahela  Navigation  Co.  v.  Coons,  6  Watts  &  Sergeant,  101 ;  Sua- 
quelinnna  Canal  Co.  v.  Wright,  9  Id.  9;  Henry  v.  Pittsburg  and  Alleghany 
Bridge  Co  ,  S  Id.  85;  Monungahela  Na.vigatiun  Co.  o.  Coon,  6  Barr,  879; 
Mifflin  V.  Kailroad  Co.,  4  Harris,  182;  New  York  and  Erie  B.  B.  Co.  v. 
Young,  9  Casey,  175 ;  Honongahela  Bridge  Co.  v.  Kirk,  46  PennsjWania 
8ute,  112;  WaUon  v,  P.  &  C.  B.  B.  Co.,  1  Wright,  469;  Shrunk  v.  Schuyl- 
kill Navigation  Co.,  14  Sergeant  &  Bawle,  71. 

t  14  Howard,  80.  t  17  Wendell,  571.  {  68  New  York,  461. 

y  8  Cuifhing,  58.  ^  9  Connecticut,  485.       •*  29  Mississippi,  21. 

tt  18  Louisiana,  296.       };  16  Wisconsin,  247. 
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lots,  and  filled  up  the  channel  of  the  river  opposite  the  plain- 
tiff's premises,  so  as  to  render  it  useless,  and  sabstantially 
destroyed  his  shipyard.  The  action  was  to  recover  the  dam- 
ages thns  sustained.  The  Snpreme  Conrt  held  that  the  city 
was  not  liable  for  the  consequential  damages  produced  by 
the  improvement  to  property  in  the  vicinity  of  such  im- 
provement, no  part  of  which  was  taken  or  nsed  therefor; 
and  ''that  the  making  of  a  public  improvement  in  the 
vicinity  of  private  property,  which  is  incidentally  injured 
thereby,  or  diminished  in  volume,  but  no  part  of  which  is 
taken  or  nsed  for  such  improvement,  is  not  a  taking  of  pri* 
▼ate  property  for  public  use  within  the  meaning  of  the  Con- 
stitution." 

Thus  it  seems  clear  that  a  State  may,  in  the  interest  of 
the  public,  erect  such  works  as  may  be  deemed  expedient 
for  the  purpose  of  improving  the  navigation  and  increasing 
usefulness  of  a  navigable  river,  without  rendering  itself 
liable  to  individuals  owning  land  bordering  on  such  river, 
for  injuries  to  their  lands  resulting  from  their  overflow  by. 
reason  of  snch  improvements. 

In  this  case,  whatever  has  been  done  by  way  of  improving 
the  Fox  River;  whatever  has  been  done  by  way  of  erecting 
and  maintaining  the  dam  in  question,  has  been  done  by  the 
State  itself  or  by  its  express  authority.  The  defendant's 
lands  have  not  been  taken  or  appropriated.  They  are  only 
affected  by  the  overflow  occasioned  by  raising  the  water  in 
Lake  Winnebago*  Whatever  may  be  the  extent  of  this  in- 
jury, it  is  remote  and  consequential  and  without  remedy. 

IIL  The  fourth  and  sixth  pleas  involve  in  the  main  the 
same  constitutional  question  as  here  raised.  The  court  will 
itself  consider  any  points  of  difierence. 

Messrs.  J.  M.  QUlet  and  D.  Taylor j  centra. 

Mr.  Justice  MILLER  delivered  the  opinion  of  the  court 

The  second  plea,  the  most  important,  is  technically  liable 
to  the  objection  that  it  relies  on  two  substantially  different 
grounds  of  defence,  but  as  the  demurrer  was  general  and 
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Dot  speciaK  and  as  the  part  of  it  which  sets  np  the  first  of 
these  defcDces  may  be  treated  as  mere  iudocement  to  the 
other,  we  will  consider  whether  there  is  found  in  the  plea 
any  sufficient  defence  to  the  cause  of  action  set  out  in  the 
declaration. 

This  first  part  of  the  plea  is  clearly  designed  to  present 
this  defence,  that  the  dam  was  authorized  by  statute  and 
built  in  conformity  to  the  specific  requirements  of  the  act,  so 
that  the  defendants  are  not  liable  for  exceeding  the  authority 
which  it  conferred,  and  that  for  any  injury  to  the  plaintiff's 
property  arising  from  this  lawful  erection  of  the  dam  his 
only  remedy  was  the  one  provided  in  the  act  referred  to, 
concerning  mills  and  mill-dams.  As  this  enacted  that  per- 
sons whose  lands  were  overflowed  might  obtain  compensa- 
tion upon  complaint  before  the  District  Court  of  the  county 
where  the  land  lay,  and  that  no  action  at  common  law  should 
be  sustained  for  such  damages,  except  as  provided  in  the 
act;  if  the  remainder  of  the  plea  is  good,  it  is  a  defence  to 
the  present  suit.  But  this  part  of  the  plea  is  defective  in 
this.  It  is  contended  by  the  counsel  for  the  defendants  that 
the  second  section  of  the  act  authorizes  them  to  build  their 
dam  seven  feet  above  high-water  mark  of  the  river  at  all 
events,  ond  that  the  restriction  that  the  water  of  the  lake 
shall  not  be  raised  above  its  ordinary  level  is  only  applicable 
to  such  raising,  if  the  dam  should  exceed  the  first  limitation ; 
while  the  counsel  for  the  plaintiff  asserts  that  both  limita- 
tions were  effectual,  and  that  if  the  dam  raised  the  water  in 
the  lake  above  its  ordinary  level  the  law  was  violated,  though 
it  may  not  have  reached  the  seven  feet  above  high-water 
of  the  river. 

It  will  be  seen  that  the  plea,  in  averring  that  the  dam, 
when  completed,  was  no  higher  than  the  statute  authorized, 
pleads  a  conclusion  of  law,  and  does  not  state  the  facts  on 
which  the  court  can  construe  the  law  for  itself  and  ascertain 
if  the  fact  pleaded  is  a  good  defence.  This  is  bad  pleading.  It 
is  also  liable  t  j  the  objection  that  it  does  not  either  deny  the 
allegation  of  the  declaration,  that  the  dam  raised  the  water 
in  Winnebago  Lake  so  as  to  overflow  the  plaintiff's  land. 
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nor  admit  that  allegation  and  aver  that  they  were  authorized 
to  do  HO  by  the  statute.  But,  as  we  are  of  opinion  that  the 
statute  did  not  authorize  the  erection  of  a  dam  which  would 
raise  the  water  of  the  lake  above  the  ordinary  level,  and  as 
the  plea  does  not  deny  that  the  dam  of  the  defendant  did  so 
raise  the  water  of  the  lake,  we  must  hold  that,  so  far  as  the 
plea  relies  on  this  statute  as  a  defence,  it  is  fatally  defective. 

But  this  same  plea  further  alleges  that  the  legislature  of 
Wisconsin,  after  it  became  a  State,  projected  a  s^'stem  of 
improving  the  navigation  of  the  Fox  and  Wisconsin  Rivers, 
which  adopted  the  dam  of  Reid  and  Doty,  then  in  process 
of  construction,  as  part  of  that  system ;  and  that,  under  that 
act,  a  board  of  public  works  was  established,  which  made 
such  arrangements  with  Beid  and  Doty  that  they  continued 
and  completed  the  dam  ;  and  that,  by  subsequent  legislation, 
changing  the  organization  under  which  the  work  was  carried 
on,  the  defendants  finally  became  the  owners  of  the  dam, 
with  such  powers  concerning  the  improvement  of  the  navi- 
gation  of  the  river  as  the  legislature  could  confer  in  that 
regard.  But  it  does  not  appear  that  any  statute  made  pro- 
vision for  compensation  to  the  plaintiff,  or  those  similarly  in- 
jured, for  damages  to  their  lands.  So  that  the  plea,  as  thus 
considered,  presents  substantially  the  defence  that  the  State 
of  Wisconsin,  having,  in  the  progress  of  its  system  of  im- 
proving the  navigation  of  the  Fox  Biver,  authorized  the  ereo* 
tion  of  the  dam  as  it  now  stands,  without  any  provision  for 
compensating  the  plaintiff  for  the  injury  which  it  does  him, 
the  defendant  asserts  the  right,  under  legiulative  authority, 
to  build  and  continue  the  dam  without  legal  responsibility 
for  those  injuries. 

And  counsel  for  the  defendant,  with  becoming  candor, 
argue  that  the  damages  of  which  the  plaintiff  complains  are 
such  as  the  State  had  a  right  to  inflict  in  improving  the 
navigation  of  the  Fox  Biver,  without  making  any  compen- 
sation for  them. 

This  requires  a  construction  of  the  Constitution  of  Wis- 
consin ;  for  though  the  Constitution  of  the  United  States 
provides  that  private  property  shall  not  be  taken  for  public 
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use  without  jnst  compensatioD,  it  is  well  settled  that  this  is 
a  limitation  on  the  power  of  the  Federal  government,  and 
not  on  the  States.  The  Constitution  of  Wisconsin,  how- 
ever,  has  a  provision  ahnost  identical  in  language,  viz.:  that 
'^  the  property  of  no  peraon  shall  be  taken  for  public  use 
without  just  compensation  therefor."*  Indeed  this  limita- 
tion on  the  exercise  of  the  right  of  eminent  domain  is  so 
esseutiallj  a  part  of  American  constitutional  law  that  it  is 
believed  that  no  State  is  now  without  it,  and  the  only  ques- 
tion that  we  are  to  consider  is  whether  the  injury  to  plain- 
tiff's property,  as  set  forth  in  his  declaration,  is  within  its 
protection. 

The  declaration  states  that,  by  reason  of  the  dam,  the 
water  of  the  lake  was  so  raised  as  to  cause  it  to  overflow  all 
his  land,  and  that  the  overflow  remained  continuously  from 
the  completion  of  the  dam,  in  the  year  1861,  to  the  com- 
mencement of  the  suit  in  the  year  1867,  and  the  nature  of 
the  injuries  set  out  in  the  declaration  are  such  as  show  that 
it  woi*ked  an  almost  complete  destruction  of  the  value  of  the 
land. 

The  argument  of  the  defendant  is  that  there  is  no  (along 
of  the  land  within  the  meaning  of  the  constitutional  pro- 
vision, and  that  the  damage  is  a  consequential  result  of  such 
use  of  a  navigable  stream  as  the  government  had  a  right  to 
for  the  improvement  of  its  navigation. 

It  would  be  a  very  curious  and  unsatisfactory  result,  if 
in  construing  a  provision  of  constitutional  law,  always  un- 
derstood to  have  been  adopted  for  protection  and  security 
to  the  rights  of  the  individual  as  against  the  government, 
and  which  has  received  the  commendation  of  jurists,  states- 
men, and  commentators  as  placing  the  just  principles  of  the 
common  law  on  that  subject  beyond  the  power  of  ordinary 
legislation  to  change  or  control  them,  it  shall  be  held  that 
if  the  government  refrains  from  the  absolute  conversion  of 
real  property  to  the  uses  of  the  public  it  can  destroy  its 
value  entirely,  can  inflict  irreparable  and  permanent  injury 

•  Soo.  18,  Article  1. 
VOL.  xxn  19 
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to  any  extent,  can,  in  effect,  subject  it  to  total  destrnction 
without  making  any  compensation,  because,  iu  the  narrowest 
sense  of  that  word,  it  is  not  taken  for  the  public  use.  Such  a 
construction  would  pervert  the  constitutional  provision  into 
a  restriction  upon  the  rights  of  the  citizen,  as  those  rights 
stood  ut  the  common  law,  instead  of  the  government,  and 
make  it  an  authority  for  invasion  of  private  right  under 
the  pretext  of  the  public  good,  which  bad  no  warrant  in  the 
laws  or  practices  of  our  ancestors. 

In  the  case  of  Sinnickaon  v.  Jolmson*  the  defendant  had 
been  authorized  by  an  act  of  the  legislature  to  shorten  the 
navigation  of  Salem  Creek  by  cutting  a  canal,  and  by  build- 
ing  a  dam  across  the  stream.  The  canal  was  well  built,  but 
the  dam  caused  the  water  to  overflow  the  plaintiff's  land,  for 
which  he  brought  suit.  Although  the  State  of  New  Jersey 
then  had  no  such  provision  in  her  constitution  as  the  one 
cited  from  Wisconsin,  the  Supreme  Court  held  the  statute 
to  be  no  protection  to  the  action  for  damages.  Dayton,  J., 
said  **  that  this  power  to  take  private  property  reaches  back 
of  all  constitutional  provisions;  and  it  seems  to  have  been  a 
settled  principle  of  universal  law  that  the  right  to  compen- 
sation is  an  incident  to  the  exercise  of  that  power;  that  the 
one  is  inseparably  connected  with  the  other;  that  they  may 
be  said  to  exist,  not  as  separate  and  distinct  principles,  but 
as  parts  of  one  and  the  same  principle/'  For  this  proposition 
he  cites  nnmerous  authorities,  but  the  case  is  mainly  valu- 
able here  as  showing  that  overflowing  land  by  backing  the 
water  on  it  was  considered  as  ^* taking"  it  within  the  mean- 
ing of  the  principle. 

In  tliC  case  of  Gardner  v.  N€U>burgh;f  Chancellor  Kent 
gmnted  an  injunction  to  prevent  the  trustees  of  Newburg 
from  diverting  the  water  of  a  certain  stream  flowing  over 
plaintiff's  land  from  its  usual  course,  because  the  act  of  the 
legislature  which  authorized  it  had  made  no  provision  for 
compensating  the  plaintiff  for  the  injury  thus  done  to  bis 
laud.    And  he  did  this  though  there  was  no  provision  in  the 

*  2  Harrison,  New  Jersey,  129.  f  2  Johnson's  Chancery,  162. 
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Conatitution  of  New  York  such  ae  we  have  mentioned,  and 
though  he  recognized  tliat  the  water  was  taken  for  a  public 
use.  After  citing  several  continental  jurists  on  this  right  of 
eminent  domain,  he  says  that  while  they  admit  that  private 
property  may  be  taken  for  public  uses  lyhen  public  necessity 
or  utility  requires,  they  all  lay  it  down  as  a  clear  principle 
of  natural  equity  that  the  individual  whose  property  is  thus 
sacrificed  must  be  indemnified.  And  he  adds  that  the  prin- 
ciples and  practice  of  the  English  government  are  equally 
explicit  on  this  point.  It  will  be  seen  in  this  case  that  it  was 
the  diversion  of  the  water  from  the  plaintiff's  land,  which 
was  considered  as  taking  private  property  for  public  use,  but 
which,  under  the  argument  of  the  defendants'  counsel,  would, 
like  overflowing  the  land,  be  called  only  a  consequential 
injury. 

If  these  be  correct  statements  of  the  limitations  upon  the 
exercise  of  the  right  of  eminent  domain,  as  the  doctrine 
was  understood  before  it  had  the  benefit  of  constitutional 
sanction,  by  the  construction  now  sought  to  be  placed  upon 
the  Constitution  it  would  become  an  instrument  of  oppres- 
sion rather  than  protection  to  individual  rights. 

But  there  are  numerous  authorities  to  sustain  the  doctrine 
that  a  serious  interrnption  to  the  common  and  necessary  use 
of  property  may  be,  in  the  language  of  Mr.  Angell,  in  his 
work  on  water-courses,  equivalent  to  the  taking  of  it,  and 
that  under  the  constitutional  provisions  it  is  not  necessary 
that  the  land  should  be  absolutely  taken.*^  And  perhaps  no 
State  court  has  given  more  frequent  utterance  to  the  doc- 
trine that  overflowing  land  by  backing  water  on  it  from  dams 
built  below  is  within  the  constitutional  provision,  than  that 
of  Wisconsin,  In  numerous  cases  of  this  kind  under  the 
Mill  and  Mill-dam  Act  of  that  State  this  question  has  arisen, 
and  the  right  of  the  mill-owner  to  flow  back  the  water  has 

*  Angell  on  Water-coarses,  {  465a;  HookAr  v.  New  Haven  and  North- 
ampton Co.,  14  Connecticut,  146 ;  Rowe  «.  Oranite  Bridge  Co.,  21  Pick- 
ering, 844;  Canal  Appraisers  «.  The  People,  17  Wendell,  604;  Lackland  v. 
North  Missoari  Bail  road  Co.,  81  Mifsouri,  180;  BteTensv.  Proprietors  of 
Kiddlesex  Canal,  12  Massachusetts,  466. 
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been  repeatedly  placed  on  the  ground  that  it  was  a  taking 
of  private  property  for  public  use.  It  is  true  that  tiie  court 
has  often  expressed  its  doubt  whether  the  use  under  that  act 
was  a  public  one,  within  the  meaning  of  the  Constitution, 
but  it  has  never  been  doubted  in  any  of  those  cases  that  it 
was  such  a  taking  as  required  compensation  under  the  Con- 
stitution.* As  it  is  the  constitution  of  that  State  that  we 
are  called  on  to  construe,  these  decisions  of  her  Supreme 
Court,  that  overflowing  land  by  means  of  a  dam  across  a 
stream  is  taking  private  property,  within  the  meaning  of 
that  instrument,  are  of  special  weight  if  not  conclusive  on 
QS.  And  in  several  of  these  cases  the  dams  were  across 
navigable  streams. 

It  is  difBcult  to  reconcile  the  case  of  Alexander  v.  MilwauF- 
A:ee,t  with  those  just  cited,  and  in  its  opinion  the  court  seemed 
to  feel  the  same  difficulty.  They  assert  that  the  weight  of 
authority  is  in  favor  of  leaving  the  party  injured  without 
remedy  when  the  damage  is  inflicted  for  the  public  good, 
and  is  remote  and  consequential.  There  are  some  strong 
features  of  analogy  between  that  case  and  this,  but  we  are 
not  prepared  to  say,  in  the  face  of  what  the  Wisconsin  court 
had  previously  decided,  that  it  would  hold  the  case  before  us 
to  come  within  the  principle  of  that  case.  At  all  events,  as 
the  court  rests  its  decision  upon  the  general  weight  of  au- 
thority and  not  upon  anything  special  in  the  language  of  the 
Wisconsin  bill  of  rights,  we  feel  at  liberty  to  hold  as  we  do 
that  the  case  made  by  the  plaintiff's  declaration  is  within 
the  protection  of  the  constitutional  principle  embodied  in 
that  instrument. 

We  are  not  unaware  of  the  numerous  cases  in  the  State 
courts  in  which  the  doctrine  has  been  successfully  invoked 
that  for  a  consequential  injury  to  the  property  of  the  indi- 
vidual arising  from  the  prosecution  of  improvements  of 
roads,  streets,  rivers,  and  other  highways,  for  the  public 

*  Pratt  V.  Brown,  8  Wisconein,  618;  Walker  v.  Shepardson,  4  Id.  511; 
Fifber  v.  Horicon  Iron  Co.,  10  Id.  858  ;  Newell  o.  Smith,  15  Id.  104;  Good* 
*]:  t*.  City  of  Milwaukee,  5  Id.  89;  Weeka  o.  City  of  Milwaukee,  10  Id.  242 

t  16  Wisconsin,  248. 
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good,  there  is  no  redress;  and  we  do  not  deny  that  the  prin- 
ciple is  a  sound  one,  in  its  proper  application,  to  many  in- 
jnries  to  property  so  originating.  And  when,  in  the  exercise 
of  onr  duties  here,  we  shall  be  called  upon  to  construe  other 
State  constitutions,  we  shall  not  be  unmindful  of  the  weight 
due  to  the  decisions  of  the  courts  of  those  States.  But  we 
are  of  opinion  that  the  decisions  referred  to  have  gone  to 
the  uttermost  limit  of  sound  judicial  construction  iu  favor 
of  this  principle,  and,  in  some  cases,  beyond  it,  and  that  it 
remains  true  that  where  real  estate  is  actually  invaded  by 
superinduced  additions  of  water,  earth,  sand,  or  other  mate- 
rial, or  by  having  any  artificial  structure  placed  on  it,  so  as 
to  efi'ectually  destroy  or  impair  its  usefulness,  it  is  a  taking, 
within  the  meaning  of  the  Constitution,  and  that  this  propo- 
sition is  not  in  conflict  with  the  weight  of  judicial  authority 
in  this  country,  and  certainly  not  with  sound  principle.  Be- 
yond this  we  do  not  go,  and  this  case  calls  us  to  go  no 
further. 

We  are,  therefore,  of  opinion  that  the  second  plea  set  up 
no  valid  defence,  and  that  the  demurrer  to  it  should  have 
been  sustained. 

The  fourth  plea  recites  substantially  the  same  statutes, 
and  acts  of  the  defendants  and  their  predecessors  as  the 
second  plea,  and  avers  that  the  dam  was  completed  to  its 
present  height  in  1852,  and  that  the  defendants  have  ever 
since  had,  used,  and  enjoyed  the  easement  of  overflowing 
the  p1aintifl:''s  hinds  with  his  acquiescence,  and  that  they 
had  done  this  under  color  of  right,  and  as  they  lawfully 
might  do. 

If  this  is  intended  as  a  plea  of  prescription  for  an  ease- 
ment the  time  is  not  long  enough.  It  requires  twenty  years. 
If  it  is  designed  as  a  plea  of  disseizin  it  is  bad,  because  it 
avers  that  the  plaintifi'has  all  the  time  been  seized  iu  fee  and 
in  possession  of  the  land  in  controversy. 

But  the  foundation  of  the  plea  seems  to  be  the  authority 
conferred  by  the  various  statutes  of  Wisconsin  mentioned  in 
the  second  plea.     We  have  already  held  that  the  defendants 
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were  not  protected  by  the  act  of  March  10th,  1848,  because 
thej  exceeded  the  aathoritj  conferred  by  it,  and  that,  ae  to 
the  plaintiff's  rights,  the  subsequent  statutes  were  void  be- 
cause they  contained  no  provision  for  compensation.  Tliere 
is,  therefore,  no  light  in  which  we  can  view  this  fourth  plea 
that  makes  it  a  good  one.  The  demurrer  to  it  should  have 
been  sustained. 

The  sixth  plea,  after  setting  up  all  the  matters  alleged  in 
the  second,  and  also  that  by  the  Ordinance  of  1787  and  the 
subsequent  legislation  of  Congress,  the  navigable  streams  of 
that  territory  were  to  be  forever  preserved  as  iVee  highways, 
then  avers  that  the  land  of  the  plaintiff  came  to  him  through 
a  reservation  in  an  Indian  treaty  in  favor  of  one  Therese  Pac- 
quett,  who  received  a  patent  from  the  United  States  in  1849. 
It  is  alleged  that  this  title  came  to  the  plaintiff  burdened  with 
an  easement  in  favor  of  improving  the  navigation  of  the  Fox 
Biver,  which  authorized  the  injuries  complained  of,  and  of 
which,  therefore,  he  could  not  complain. 

We  do  not  think  it  necessary  to  consume  time  in  proving 
that  when  the  United  States  sells  land  by  treaty  or  other- 
wise, and  parts  with  the  fee  by  patent  without  reservations, 
it  retains  no  right  to  take  that  land  for  public  use  without 
just  compensation,  nor  does  it  confer  such  a  right  on  the 
State  within  which  it  lies;  and  that  the  absolute  ownership 
and  right  of  private  property  in  such  land  is  not  varied  by 
the  fact  that  it  borders  on  a  navigable  stream. 

The  demurrer  to  this  plea  should  also  have  been  sustained. 

JuDOMBNT  RBVERSBD,  and  the  case  remanded  to  the  Circuit 
Court  for  further  proceedings 

Not  IN00N8I8TBNT  WITH  THIS  OPINIOK. 
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Stbinbach  V.  Insuranob  Company. 

On  a  policy  of  insarance  requiring,  though  in  a  printed  part,  that  fire  warkt 
shoald  be  specially  written  in  it,  and  which  added  50  cents  on  the  $100 
as  premium  for  insuring  them,  ffeld  that  evidence  was  rightly  refused 
to  prove  that  the}*  constituted  "  an  article  in  the  line  of  a  German  Job- 
ber and  importer,"  the  stock  of  which  sort  of  dealer  by  a  wrUten  de- 
scription had  been  insured,  with  a  privilege  to  keep  fire  craeker$. 

Error  to  the  Circuit  Coort  of  the  United  States  for  Ma- 
ryland. 

Steiubach  sued  the  Relief  Fire  Insurance  Company  or  a 
policy  of  insurance  against  fire. 

The  subject  insured  was  described  in  wriUngj  as  follows,  in 
the  body  of  the  policy : 

<<  On  his  stock  of  fancy  goods,  toys,  and  other  articles  in  his 
line  of  business,  contained  in  the  brick  building  situated,  &c., 
and  now  in  his  occupancy  as  a  German  jobber  and  importer. 
Privileged  to  kee^  firecrackers  on  sale." 

The  premium  paid  was  40  cents  on  the  $100. 

It  was  provided  in  the  printed  part  of  the  policy  that 

<'If  the  premises  abould  be  used  for  the  purpose  of  carrying 
on  therein  any  trade  or  occupation,  or  for  storing  or  keeping 
therein  ai^ticlcs  denominated  hazardous,  or  extra  hazardous,  or 
specially  bazurdoos,  in  the  second  class  of  hazards  annexed  to 
the  policy,  except  as  heroin  specially  provided  for,  or  herein- 
afler  agreed  to  by  this  corporation  in  writing  upon  the  policy, 
the  policy  shall  be  of  no  effect." 

Among  the  second  class  of  hazards,  classed  as  haizardous 
No.  2,  were  enumerated  *^  fire*crackers  in  packages,"  and  it 
was  stated  that  they  add  to  the  rate  of  premium  10  cents 
per  $100.  And  classed  as  specially  hazardous  were  ^*Jire- 
workSj''  it  being  stated  that  articles  in  that  class  add  50  cents 
or  more  to  the  rate,  and  to  be  covered  must  be  specially 
written  in  the  policy. 

The  plaintiff  proved  that  the  stock  of  goods  in  his  store 
was  insured  in  five  other  companies;  in  four  of  which  there 
were  the  words,  ^'  fireworks  permitted." 
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The  fire,  aboat  which  there  was  no  donbt,  originated  in 
the  fireworks  that  the  plaintifi:  had  in  store  for  sale ;  and 
this  being  admitted,  the  plaintiff  ofiered  to  prove  *^  that  fire- 
works constituted  an  article  in  the  line  of  business  of  a  Ger- 
man jobber  and  importer."  The  defendant  objected  and 
the  coart  refused  to  admit  the  evidence.  The  plaintiff  ex- 
cepted, and  on  writ  of  error  brought  by  him  after  judgment 
against  him,  the  question  was  whether,  in  its  refusal,  the 
court  had  erred. 

Messrs.  A.  Sterling^  Jr.^  af)d  A.  Wolffs  for  the  plaintiff  m  error: 

1.  The  written  part  of  the  policy  controls  the  printed  part. 

2.  For  the  purpose  of  showing  that  the  written  part  of  the 
policy  covered  fireworks,  it  was  proper  to  prove  what  '^  arti- 
cles" were  in  the  plaintiff's  ^^  line  of  business  as  a  Ocrman 
jobber  and  importer,"  and  it  was  a  question  for  the  jury 
whether  fireworks  were  pai*t  of  the  stock  of  fancy  goods, 
toys,  and  other  articles  in  the  plaintiff's  line  of  business. 

8.  Although  fireworks  and  other  articles  kept  on  hand  by 
the  plaintiff  and  by  persons  in  his  line  of  business  are  enu- 
merated in  the  printed  part  of  the  policy  as  ^*  hazardous," 
**  extra  hazardous,"  or  ^^  specially  hazardous,"  and  are  re- 
quired, in  order  to  be  insured,  to  be  specified  in  the  policy  in 
writing,  yet  if  it  can  be  proved  that  fireworks  were  kept  on 
sale  by  the  plaintiff  and  constituted  an  *^  article  in  his  line 
of  business,  &c.,"  then  fireworks  are  within  the  language  of 
the  written  part,  and  are  insured  without  reference  to  the 
printed  part,  and  are  in  law  ^*  specified  in  the  policy  in 
writing." 

The  insurer,  instead  of  enumerating  specially  all  the  plain- 
tiff's stock  of  goods  which  he  intended  to  cover  by  the 
policy,  comprised  them  in  a  geueral  description  in  writing, 
by  specifying  them  as  all  articles  in  the  plaintifi*'s  line  of 
business  as  a  Oerman  jobber  and  importer,  and  thereby  in- 
sured all  articles  so  kept  by  the  insured,  and  necessary  for 
the  proper  carrying  on  of  his  business. 


Mr.  WUUam  Shepard  Bryan,  contra. 


Dec.  1871.]  Philip  v.  ITook.  185 

Statement  of  the 


The  CHIEF  JUSTICE  delivered  the  opinion  of  the  court 

The  only  question  in  this  case  arises  upon  the  construction 
of  the  policy  sued  upon. 

It  contained  a  clause  providing  that  fireworks,  among 
other  things,  should  be  specially  written  in  the  policy.  Other- 
wise they  were  not  to  be  covered  by  the  insurance.  It  is 
not  pretended  that  fireworks  are  included  under  the  name 
of  fire-crackers.  But  the  plaintifl:*  contends  that  they  are 
included  in  the  description  of  **  other  articles  in  his  line  of 
business.''  The  answer  to  this  is,  that  the  policy  itself  re- 
quires that  fireworks  shall  be  specially  written  in  it.  They 
are  among  the  goods  described  as  specially  hazardous,  and 
add  50  cents  on  the  $100  to  the  ordinary  rate  of  insurance. 

It  is  impossible  to  think  they  are  described  by  the  general 
terms  used  in  the  policy.  The  insurance  was  at  the  ordinary 
rates.  There  can  be  no  doubt  that  the  evidence  was  prop- 
erly rejected ;  and  the  judgment  of  the  Circuit  Court  must, 

therefore,  be 

Affibmed. 


Philip  kt  al.  r.  IfocK. 

The  right  given  by  the  ftcU  of  Febmary  18th,  1861,  and  Jaly  20th,  1870,  of  ap- 
peal  or  writ  of  rrror  without  regard  to  the  ram  in  eontroversy  in  qoee- 
tions  arising  under  laws  of  the  United  States,  granting  or  conferring  to 
autliors  or  inventors  the  exclusive  right  to  their  inventions  or  dis- 
coveries, applies  to  controversies  between  a  patentee  or  author  and* 
alleged  infringer  as  well  as  to  those  between  rival  patentees. 

Motion  to  dismiss  an  appeal  from  the  Supreme  Court  of 
the  District  of  Columbia. 

The  Judiciary  Act  of  1789,  as  is  known,  gives  jurisdiction 
to  this  court  in  ordinary  cases  only  "  where  the  matter  in 
dispute  exceeds  the  sum  or  value  of  $2000/' 

The  Patent  Act  of  February  18th,  1861,*  provides  that 

«  From  all  jadgmcnts  and  decrees  of  any  Circuit  Court,  ren- 

•  12  8ut.  at  Large,  180. 
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dered  in  any  actioo,  soiti  controversy,  or  caiie  at  law  or  in 
eqnitj,  arising  under  any  law  of  the  United  States  granting  or 
confirming  to  authors  the  ezclnmve  right  to  their  ret^pective 
writings,  or  to  inventors  the  exclusive  right  to  their  inventions  or 
discoveries,  a  writ  of  error  or  appeal,  as  the  case  may  require, 
shall  lie,  at  the  instance  of  either  party,  to  the  Supreme  Court 
of  the  United  States,  in  the  same  manner  and  under  the  same 
circumstances  as  is  now  provided  by  law  in  other  judgments 
and  decrees  of  such  Circuit  Cooru,  without  regard  to  the  sum  or 
value  in  controversy  in  the  action,** 

In  this  state  of  the  statutory  law,  one  fTock,  inventor  of 
locks,  sued  Philip  &  Solomon  as  infringers.  Ho  laid  his 
damages  at  $5000  and  got  judgment  for  $500.  To  this 
Philip  &  Solomon  took  a  writ  of  error. 

After  this,  that  is  to  say,  July  20th,  1870,  Congress  passed 
another  act,*  thus : 

''A  writ  of  error  or  appeal  to  the  Supreme  Court  of  the 
United  States  shall  lie  from  all  judgments  and  decrees  of  any 
Circuit  Court,  or  of  any  District  Court  exercising  the  jurisdic- 
tion of  a  Circuit  Court,  or  of  the  Supreme  Court  of  the  District 
of  Columbia  or  of  any  Territory,  in  any  action,  suit,  controversy, 
or  case,  at  law  or  in  equity,  touching  patent  rights^  in  the  same 
manner  and  under  the  same  circumstances  as  in  other  jndg* 
ments  and  decrees  of  such  Circuit  Courts,  without  regard  to  the 
sum  or  value  in  controversy." 

Mr.  G.  W.  PasehaUj  in  support  of  his  motion  to  dismiss : 

The  language  of  the  act  of  1870  is  broader  than  that  of 
the  act  of  1861 ;  but  as  the  former  act  was  not  passed  until 
after  this  writ  was  taken,  of  course  the  writ,  if  sustainable 
at  all,  must  rest  on  the  act  of  1861. 

Now  a  suit  against  a  naked  infringer  of  a  patent,  is  not 
within  the  letter,  and  certainly  not  within  the  spirit  of  that 
act.  That  act  may  well  apply  to  the  interference  cases  aris* 
ing  between  rival  patentees,  or  to  controversies  between 
such  patentees,  or  those  claiming  under  them — cases  which 
properly  involve  the  construction  of  the  patent  laws;  where 

*  16  Stat,  at  Large,  207. 
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no  amount  can  be  eaid  to  be  involved,  but  only  the  rights 
of  inventors,  to  the  benefit  of  their  discoveriee,  as  against 
the  government  or  other  inventors — without  allowing  a 
naked  trespasser  the  benefit  of  appeal  simply  because  he 
disputes  the  validity  of  a  patent.  The  assumption  really  is 
that  the  validity  of  every  patent  may  be  attacked  by  any 
trespasser  in  a  collateral  way.    Is  this  admissible! 

Mr.  IL  2).  Mmsseyy  contra. 

The  CHIEF  JUSTICE  delivered  the  opinion  of  the  court 

The  patent  law  of  February,  1861,  gives  to  parties  to  suits 
arising  under  any  law  of  the  United  States  giving  to  inven- 
tors the  exclusive  right  to  their  inventions  or  discoveries,  a 
writ  of  error  or  appeal  to  the  Supreme  Court  of  the  United 
States  without  regard  to  the  sum  in  controversy.  The  act 
of  1870  does  not  alter  the  right  of  appeal  or  to  a  writ  of 
error  in  this  respect. 

The  motion  to  dismiss  must,  therefore,  be 

Denied. 


Hampton  v.  Rousb. 


lu  a  writ  of  error  to  a  Joint  judgment  against  seyeral,  all  must  Join.  The 
omission  of  one  or  more  is  an  irregularity  for  which  the  writ  wiU  be 
dismissed ;  a  matter  often  held. 

This  was  a  motion  to  dismiss  a  writ  of  error  to  the  Circuit 
Court  for  the  Southern  District  of  Mississippi. 

Tt  appeared  from  the  record  that  Wade  Hampton,  Wade 
Hampton,  Jr.,  and  J.  M.  Howell,  were  defendants  in  the  court 
below  to  an  action  of  ejectment,  and  that  the  bill  of  excep- 
tions, on  which  thewrit  of  error  was  sued  out,  was  tendered 
by  them  jointly.  The  judgment  was  against  the  defendant 
in  the  singular,  but,  as  the  verdict  was  joint,  this  court  con- 
sidered it  obvious  that  this  was  a  mere  clerical  error,  and 
that  the  judgment,  doubtless,  followed  the  verdict. 
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Wade  Hampton  alono  prosecuted  the  writ  of  eri'or,  and 
there  appe^tred  to  have  been  no  aummonB  and  severance  or 
other  equivalent  proceeding.* 

Mr.  P.  JPhilUpSf  in  support  of  the  motion  ;  JUr.  W.  W.  Boyctj 
contra. 

The  CHIEF  JUSTICE: 

It  has  often  been  held  that  in  a  writ  of  error  to  a  joint 
judgment  against  several,  all  must  join;  and  that  the  omis- 
sion of  one  or  more,  without  such  proceeding,  is  an  irregu- 
larity for  which  the  writ  will  be  dismissed.f    The  motion  in 

the  present  case  muet,  therefore,  be 

Granted. 


Wblls  v.  McGregor. 

1.  A  decree  of  the  highest  court  of  a  8tate  afflrmlng  an  order  of  an  inferior 

court,  by  which  a  motion  to  set  aside  a  sherilTB  return  to  an  execution 
was  allowed  and  an  alku  execution  awarded,  is  not  a  "  flnul  Judgment" 
within  tbo  moaning  of  the  22d  section  of  the  Judiciary  Act,  nur  within 
the  moaning  of  tlie  9th  section  of  the  organic  act  of  tho  Territory  of 
Montana,  giving  appeals  from  the  Supreme  Court  of  the  Territory  to 
this  court. 

2.  Writs  of  error  Arom  this  court  must  bear  the  teste  of  the  Chief  Justice. 

Motion,  by  Mr.  Robert  Leech^  to  dismiss  a  writ  of  error  to 
the  Supreme  Court  of  Montana;  the  case  being  thus: 

The  22d  section  of  the  Judiciary  Act  of  1789,t  gives  writs 
of  error  to  Circuit  Courts  of  the  United  States  from  this 
court  in  cases  of  final  judgment/'  in  certain  cases  specified. 

The  Ist  section  of  the  act  of  September  29th,  1789,  enti- 
tled ''An  act  to  regulate  process  in  the  courts  of  the  United 
States,"§  provides  that ''  all  writs  and  prc>ces8es  issuing  from 

*  See  Masterson  v.  Hemdon,  10  Wallace,  416. 

t  Williams  v.  Bank  of  tlio  United  States,  11  Wheaton»  414;  Owings  v. 
Kincannon,  7  Peters,  899;  The  Protector,  11  Wallace,  82. 
{  1  Sut.  at  Large,  S4.  {  lb.  98. 
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a  Supreme  or  Circait  Court  shall  bear  the  teste  of  the  Chief 
Justice  of  the  Supreme  Court" 

The  9th  section  of  the  act  of  Congress  organizing  the 
Territory  of  Montana,  approved  May  26th,  1864,*  provides 
that  '^  writs  of  error  and  appeals  from  the  final  decisions  of 
the  Supreme  Court  of  said  Territory,  shall  be  allowed,  and 
may  be  taken  to  the  Supreme  Court  of  the  United  States,  in 
the  same  manner,  and  under  the  same  regulations,  as  from 
the  Circuit  Courts  of  the  United  States/' 

The  present  writ  of  error,  as  the  record  showed,  was 
brought  to  revise  the  decision  of  the  Supreme  Court  of  the 
Territory  of  Montana  affirming  an  order  of  the  District 
Court  of  the  Third  Judicial  District  of  the  Territory,  by 
which  a  motion  to  set  aside  a  sherifli's  return  to  an  execu- 
tion was  allowed,  and  an  alias  execution  awarded.  The 
writ  bore  the  teste  of  the  clerk  of  the  Supreme  Court  of 
the  Territory  of  Montana. 

Mr.  Leech  in  support  of  his  motion  contended,  that  only 
** final  judgments''  could  come  here,  and  that  what  was 
brought  here  was  not  one ;  and  that  the  teste  should  have 
been  by  the  Chief  Justice  of  this  court. 

Mr.  F.  A.  Dicky  contra. 

The  CHIEF  JUSTICE: 

We  have  often  held  that  such  orders  as  that  which  the 
Supreme  Court  of  the  Territory  of  Montana  affirmed,  are 
within  the  discretion  of  the  inferior  court  They  are  not 
final  judgments,  within  the  meaning  of  the  Judiciary  Act  of 
1789.t  Of  course  they  are  not  within  the  meaning  of  the 
9th  section  of  the  organic  act  of  the  Territory.^  It  appears 
also  that  the  writ  of  error  bears  the  teste  of  the  clerk  of  the 
Supreme  Court  of  the  Territory  of  Montana,  and  not  the 
teste  of  the  Chief  Justice  of  this  court.    But  the  statute 

*  18  Sut.  At  Large,  S8,  89. 

t  Cook  V.  Burnley,  11  Wallace,  676    Phillips's  Practice,  66. 

X  18  Stat  at  Large,  89. 
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makes  teste  of  the  Chief  Justice  indispensable,*  and  we  have 
no  power  to  change  its  requirements. 

On  both  grounds,  therefore,  the  writ  of  error  must  be 

D18MI88SD. 


Pbnnstltania  Collbgb  Casbb. 

The  legislature  of  PennsylTanSa  ehartered  a  coUege  "  at  Ganonsbarg,"  bj 
the  name  of  the  Jefferson  CoUege,  "tit  Canonsburg,"  giving  to  it  a 
oonttUutlon  and  declaring  that  the  same  should  **  be  and  remain  the 
inyiolable  oonstitation  of  the  said  college  forever,"  and  should  not  be 
<<  altered  or  alterable  bj  any  ordinance  or  law  of  the  said  trustees 
or  in  any  other  manner  than  by  an  act  of  the  legislature''  of  Penn- 
sylvanta.  The  college  becoming  in  need  of  funds  put  into  oper- 
ation a  plan  of  endowment  whereby  in  Tirtae  of  different  specific 
sums  named,  different  sorts  of  scholarships  were  created ;  one,  tx.  gr,^  by 
which  on  paying  $400  a  subscriber  became  entitled  to  a  perpetual 
scholarship,  capable  of  being  sold  or  bequeathed ;  and  another  by  which, 
on  payment  of  $1200,  he  became  entitled  to  a  perpetual  scholarship  en- 
titling a  student  to  tuition,  room-rent,  and  boarding ;  this  sort  of  schol- 
arship being  capable,  by  the  terms  of  the  subscription,  of  being  disposed 
of  as  other  property.  But  nothing  was  specified  in  this  plnn  as  to  where 
this  education,  under  the  scholarships,  was  to  be.  On  payment  of  the 
different  subscriptions,  certificates  were  issued  by  the  college,  certifying 
that  A.  B.  had  paid  $ — ,  which  entitled  him  '*  to  a  scholarship  as  speci- 
fied in  the  plan  of  endowment  adopted  by  the  trustees  of  Jefferson  Col- 
lege, Canonsburg,"  Ac.  An  act  of  legislature,  in  18C6,  by  con»ent  of  the 
trustees  of  the  college  at  Canonsburg  and  of  the  trustees  of  another  col- 
lege at  Washington,  Pennsylvania,  seven  miles  from  Canunmburg,  cre- 
ated a  new  corporation,  consolidating  the  two  corporations,  venting  the 
Ainds  of  each  in  the  new  one,  and  in  their  separate  form  muking  them 
to  cease,  but  providing  that  all  the  several  liabilities  of  each,  including 
the  scholarships,  should  be  assumed  and  discharged  without  diminution 
or  abatAraent  by  the  new  corporation.  Notwithstanding  the  act  of 
Assembly,  the  collegiate  buildings,  Ac.,  of  Jefferson  College  were  loft  at 
Canonsburg,  and  certain  parts  of  the  collegiate  course  were  still  pursued 
there;  the  residue  being  pursued  at  Washington  College,  Washington. 
Subsequently,  in  1869 — the  then  existing  Constitution  of  Pennsylvania 
(one  adopted  in  1867,  allowing  the  legislature  of  the  State  '*  to  alter, 
revoke,  or  annul  any  charter  of  incurporation  thereafter  granted,  when- 
ever in  their  opinion  it  may  be  injurious  to  the  citisens,  ...  in  such 

*  1  Stat,  at  Largo,  08. 
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miinner,  howevor,  that  no  injustice  sball  be  done  to  the  eorporatorB") 
being  in  force — a  supplement  to  this  act  of  1866  was  passed,  '*  closely 
uniting  "  the  several  departments  of  the  new  college  created  by  the  act 
of  1866,  and  aathorizing  the  trustees  of  it  to  locate  them  either  at  Can- 
onsburg,  Washington,  ur  some  other  suitable  place  within  the  Common- 
wealth; they  giving  to  whichever  of  the  two  towns  named,  had  the 
college  taken  away  from  it,  or  to  both  if  it  was  taken  away  from  both, 
an  academy,  normal  school,  or  other  institution  of  a  grade  lower  than 
a  colloge,  with  some  property  of  the  ooUege  for  its  use.  Held^  thAt  the 
legislature  of  Pennsylvania,  by  its  act  of  1869,  had  not  passed  any  law 
violating  tbe  obligation  of  a  contract. 

Error  in  three  different  saits  to  the  Sapreme  Court  of 
PenoRy Ivauia,  there  and  here,  argued  and  adjudged  together; 
the  case  being  thus: 

On  the  I5th  of  January,  1802,  the  legislature  of  Pennsyl- 
vania incorporated  a  college  in  the  western  part  of  Penn- 
sylvania known  as  Jefferson  College.  The  title  of  the  act 
was,  '*  An  act  for  the  establishment  of  a  college  al  Oanons- 
hurg^  in  the  county  of  Washington,  in  the  Commonwealth  of 
Pennsylvania.** 

The  preamble  set  forth  that  ^^  the  establishment  of  a  col- 
lege ai  Canonaburg^^^  fcc,  '*  for  the  instrgction  of  youth  in  the 
learned  languages,  in  the  arts  and  sciences,  and  in  useful 
literature,  would  tend  to  diffuse  information  and  promote 
the  public  good.'*  The  statute  in  its  enacting  part  pro- 
ceeded: 


"  Section  1.  That  there  be  erected  and  hereby  is  erected  and 
estabiished  in  Canondmrg,  &c.,  a  college,  Ac,  nndor  the  manage- 
ment, direction,  and  govornment  of  a  number  of  trustees,  not 
exceeding  twenty-one,*'  &c. 

"  Section  2.  The  said  trustees  and  their  successors  shall  for- 
ever  hereafter  be  one  body  politic  and  corporate,  with  perpetual 
euccessfon  in  deed  and  in  law,  to  all  intents  and  purposes  what- 
ever, by  the  name,  style,  and  title  of '  The  Trustees  of  Jefferson 
College,  in  Canonaburg^  in  the  county  of  Washington.'" 

There  was  given  to  the  trustees  the  usual  corporate  pow- 
ers, with  all  other  powers,  &c.,  usual  in  other  colleges  in  the 
United  States. 

Section  8d  provided  for  meetings  of  the  trustees,  ^^aithe 
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iouni  of  Oanonsburg^*'  for  making  by-lnw«  aud  ordiiiaiicee  for 
the  government  of  the  college,  &c.,  principal  aud  professors, 
Ac. 

Section  5th  provided  for  the  succession  in  the  trustees, 
how  misnomers  in  gifts  or  gnints  by  deeds,  or  in  devises  or 
bequests,  should  be  treated ;  adding, 

*'  And  the  constitation  of  the  said  college  herein  and  hereby 
declared  and  established,  shall  be  and  remain  the  inviolable  consti- 
tution of  the  said  college  forever,  and  the  same  shall  not  be  altered 
or  alterable  by  any  ordinance  or  law  of  the  said  trustees,  nor  in 
any  other  manner  than  by  an  act  of  the  legislature  of  this  Com- 
roonwealth." 

In  pursuance  of  this  act  the  Jefterson  College  was  estab- 
lished«  Several  buildings  for  a  college  were  erected.  The 
State  made  donations  to  the  institution  from  time  to  time, 
and  from  these  or  other  sources  a  library,  as  also  a  chemi- 
cal and  astronomical  apparatus,  was  brought  together. 

In  the  year  1806,  the  same  legislature  incorporated  an- 
other college,  establishing  it  at  the  town  of  Washington, 
just  seven  miles  from  Canonaburg,  where  the  former  college 
had  been  established.  Thus,  although  in  the  faculties  of 
both  colleges  there  have  been  from  time  to  time  professors 
of  eminent  ability  and  learning,  and  though  from  both  col- 
leges have  come  men  who  have  done  honor  to  the  institu- 
tions in  which  they  were  reared,  it  yet  came  to  pass — with 
the  multiplicity  of  colleges  throughout  the  State — that  these 
two,  so  near  to  each  other,  slenderly  endowed,  and  in  a  part 
of  Pennsylvania  until  quite  late  times  neither  rich  nor  popu- 
lous, never  thrived;  on  the  contrary,  rather  labored  with 
existence.  Accordingly,  in  1853,  the  trustees  of  Jeffersou 
College  put  into  operation  a  plan  of  endowment  whereby  on 
the  payment  of  (25  the  subscriber  to  the  plan  became  en- 
titled to  a  single  scholarship;  on  the  payment  of  $50  to  a 
family  scholarship;  on  the  payment  of  $100  to  tuition  for 
thirty  years ;  on  the  payment  of  $400  to  a  perpetual  scholar- 
ship, to  be  designated  by  whatever  name  the  subscriber 
might  select;  it  being  provided  that  such  a  scholarship 
might  be  disposed  of  by  sale  or  devised  by  will  as  any  other 
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property;  by  the  payment  of  $1200  to  a  scholarship  in  fall, 
entitling  the  holder  to  the  tuition,  room-rent,  and  boarding 
of  onr3  student  in  perpetuity ;  it  being  provided  that  such  a 
ficboUirship  might  be  disposed  of  as  any  other  property. 
Bat  in  this  ^*  Plan  of  Endowment,"  as  the  paper  proposing  it 
was  called,  nothing  was  said  of  education  at  Oanonsburg 
specifically,  though  it  was  declared  that  when  $60,000  were 
subscribed  *<  the  trustees  of  the  college  should  issue  certifi- 
cates  guaranteeing  to  the  subscribers  the  privileges  above 
enumerated."  Of  these  various  scholarships  upwards  of 
1500  were  sold.  To  each  of  the  subscribers  to  this  plan  of 
endowment  a  certificate  in  this  form  was  issued  under  the 
seal  of  the  corporation: 

*<  Endotoment  Fund  of  Jefferson  College^  Penngylwinia. 

"  This  certifies  that  A.  B.  has  paid  -^ —  dollars,  which  en- 
titles him  to  the  privileges  of  a scholarship,  as  specified  in 

the  Plan  of  Endowment  adopted  by  the  trustees  of  Jefferson 
College,  in  Canomburg,  in  the  county  of  Washington,  transfer- 
able only  on  the  books  of  the  college,  personally  or  by  attorney, 
on  presentation  of  this  certificate. 

'*  Witness  the  seal  of  said  corporation  and  the  signatures  of 

the  president  and  secretary  thereof,  at  Canonsburg^  the day 

of ,  A.D.  186  . 

**  William  Jxffret, 

[OOBPORATE  SSAL.]  <*  JaMES  MoCuLLOUOH, 

SeoMtAry.*' 

But  this  scheme  did  not  prove  an  entirely  wise  one ;  for 
though  it  procured  a  certain  amount  of  money  for  an  endow- 
ment fund,  it  brought  upon  the  college  a  large  body  of  stu- 
dents to  be  educated  at  rates  entirely  too  low,  and  the  college 
was  deprived  of  its  former  resources  of  tuition  fees ;  always 
very  small,  but  still  much  greater  than  the  interest  on  the 
sum  which  now  entitled  a  student,  and  even  a  whole  family 
of  students,  to  be  educated,  without  paying  anything.  Thus 
it  was  with  the  Jefferson  College,  at  Canonsburg.  The  other 
college,  at  Washington,  adopted  apparently  some  similar 

VOL.  ZIII.  18 
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Bcbeme  and  flonrished  no  more  tbau  tbe  Jefferson.  Both 
colleges  during  the  rebellion  fell  into  a  condition  of  debility 
tindeftirable  for  seats  of  learning.* 

In  tbis  state  of  tbingA,  tbere  baving  been  a  proposition  to 
make  a  union  of  tbe  colleges,  a  convention  of  tbe  alnnini  of 
botb  was  beld  at  Pittsburg,  September  27tby  1864,  and  tbe 
members  of  tbis  convention  baving  **  discussed  in  a  candid 
and  fraternal  spirit  tbe  proposed  union  of  tbe  colleges," 
passed  a  series  of  resolutions,  of  wbicb  tbis  was  tbe  first: 

"That  we  see  tbe  hand  of  Providence  pointing  to  the  anion 
of  the  two  ancient  colleges,  whose  sons  wo  are,  and  fixing  the 
present  an  tbe  time  for  tho  happy  consummation  by  such  evident 
facts  as  these :  The  great  and  constantly  incrcaiiing  number  of 
literary  institutions  in  the  land;  the  urgent  need  in  Western 
PenD»ylvania  of  an  eminently  influential  and  richlj*  endowed 
college;  the  desire  for  a  union  of  JefTcrson  and  Washington, 
so  gcncnilty  entertained,  and  so  frequently  and  cameRtly  ex- 
pressed ;  the  proximity  of  tho  said  colleges,  soon  to  bo  made 
more  apparent  by  tho  completion  of  a  connecting  railway;  the 
very  unsatisfactory  condition  of  their  antiquated  buildings;  the 
reduced  number  of  students,  partly  the  result  of  our  national 
troubles;  tbe  inadequacy  of  the  old  salaries  to  meet  the  de- 
mands of  the  times  and  afford  the  professors  a  competent  sup- 
port; the  difficulty  of  obtaining  aid  for  either  institution  in  its 
separate  existence;  the  several  offers  made  by  liberal  and  reli- 
able men  to  furnish  large  amounts  of  funds  in  case  a  union  is 
effected,  and  depending  also  upon  that  event;  the  probable  do- 
nation by  our  legislature  of  a  valuable  grant  of  lands  given  by 
Congress  to  the  State  for  the  advancement  of  agricultural 
knowledge." 


The  convention  then  went  on  and  recommended  a  plan  of 


*  The  net  endowment  of  the  inttitation  in  1865,  from  aU  tourcee,  was 
aboat  $5C,1C0.  The  income  of  tbis  fand,  at  6  per  cent,  equal  to  $8S66, 
aided  by  contingent,  matriculntion,  and  diploma  foes,  amounting  together 
to  about  $1111  per  annum,  composed  tho  resources  of  Jefferson  College,  thu 
scholarships  issued  by  it  having  cut  off  the  revenue  from  tuition.  The 
annual  expenditures  of  the  institution  were  in  excess  of  its  income,  although 
the  cash  salary  of  the  president  was  only  $1200  and  the  highest  salary  paid 
to  a  professor  was  $800. 
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union  for  the  two  colleges  and  the  procuring  of  appropriate 
legislation  to  effect  the  consolidation. 

The  matter  in  its  general  aspect  was  assented  to  by  the 
boards  of  trustees  of  the  respective  colleges,  and  in  the  fol- 
lowing year,  March  4th,  1865,  an  act  was  passed  by  the 
legislature  of  Pennsylvania  to  carry  out  a  union. 

The  title  of  the  act  was,  *^  An  act  to  unite  the  colleges  of 
Jeffei*8on  and  Washington,  in  the  county  of  Washington, 
and  to  erect  the  same  into  one  corporation,  under  the  name 
of  Washington  and  Jefterson  College." 

Its  preamble  recites  that  *^  the  trustees  of  those  colleges 
(Jefterson  and  Washington)  have  agreed  upon  a  U7iion  thereof, 
and  have  besought  this  General  Assembly  to  gice  thereto  the 
sanction  and  aid  of  a  legislative  enactment.'' 

Section  1  united  the  two  colleges  into  one  corporation 
by  the  name  aforesaid. 

Section  2  vested  all  the  property  and  funds  of  each  in  the 
new  corporation,  ^^and  all  the  several  liabilities  of  said  two 
colleges  or  corporations,  by  either  of  them  snfiered  or  cre- 
ated, including  the  scholarships  heretofoi'e  granted  bg^  avd  now 
obh'gatorg  upon  each  of  theniy  are  hereby  imposed  upon  and  de- 
clared to  be  assumed  l)y  the  corporation  hereby  created^  which  shall 
discharge  and  perform  the  same  without  diminution  or  abatement.*^ 

Section  3  declared  the  objects  of  the  corporation  and  pro- 
vided how  the  trustees  were  to  be  selected  aud  continued, 
and  prescribed  their  powers  and  duties. 

Section  10  directed  that  there  should  be  four  periods  or 
classes  of  study,  denominated  the  freshman,  sophomore,  ju* 
nior,  and  senior  classes. 

Section  11  created  two  additional  departments  of  study, 
the  scientific  and  preparatory;  the  first  to  qualify  students 
for  business  avocations,  the  second  for  admission  to  the  first, 
or  to  the  freshman  class  of  the  college* 

Section  12  provided  prospectively  for  an  agricultural  de- 
partment. 

Section  18  declared  '^  that  the  studies  of  the  senior,  junior, 
and  sophomore  classes  shall  be  pursued  at  or  near  Oa7wnS' 
burg^  in  the  county  of  Washington,  and  those  of  the  fresh 
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man  class  and  of  the  preparatory,  scientific,  and  ngricnltnral 
departments  at  or  near  Wa^hington^  in  said  county/'  and 
provided  bow  the  income  of  endowment  funds  should  be 
apportioned,  Ac. 

Section  14  committed  the  instruction  and  government  of 
the  three  higher  classes  named,  to  the  president  and  pro- 
fessors of  those  classes,  and  the  instruction  and  government 
of  the  freshman  class  and  the  departments,  to  the  vice- 
president  and  professors,  or  instructors  of  their  appropriate 
studies,  &c. 

Section  18  enacted : 

"That  from  and  after  the  organization  of  the  corporation 
hereby  created,  as  herein  provided,  the  colleges  of  Jefferson  and 
Washington^  named  in  the  first  section  of  the  act,  shall  be  dis^ 
solved,  except  so  far  as  may  bo  found  necessary  to  enable  them 
to  close  up  their  business  afi^airs  and  to  perfect  the  transfer  of 
their  property  and  rights  to  the  corporation  by  this  act  created.*' 

When  this  new  act  was  passed  (A.  D.  1865),  the  then 
existing  or  amended  constitution  of  Pennsylvania,*  adopted 
in  1857,  was  in  force.     That  constitution  provided  that: 

"  The  legislature  shall  have  power  to  alter,  revoke,  or  annul 
any  charter  of  incorporation  hereafter  conferred  by  or  tinder  any 
special  or  general  law,  whenever,  in  their  opinion,  it  may  be  inju- 
rious to  the  citizens  of  the  Commonwealth;  in  such  manner, 
however,  that  no  injustice  shall  be  done  to  the  corporators,*' 

Under  the  act  of  Assembly  of  1865,  a  new  state  of  things 
as  prescribed  by  it  was  set  in  operation.  But  the  good 
effects  anticipated  from  a  union  on  this  plan  did  not  come. 
The  new  college  did  not  thrive.  And  in  1868  another  con- 
vention of  alumni  was  held,  in  which  various  resolutions 
were  passed,  among  them  one  expressing  '*  the  conviction 
of  the  convention  that  a  complete  consolidation  of  the  two  de« 
partments  should  be  immediately  effected,  so  as  to  have 
them  occupy  buildings  situated  in  the  same  place.'*-  And  in 
consequence  of  this  the  board  of  trustees  of  the  college, 

*  Article  1,  {  26. 


Dec.  1871.]      PflNNSTLVAiaA  College  Cases.  197 


Statement  of  the  case. 


through  a  series  of  committees,  took  the  matter  into  con- 
sidcratioiif  the  result  of  the  whole  being  the  recommendatioD 
of  further  legislation,  in  the  direction  pointed  out  by  the  con- 
vention of  the  alumni. 

**  A  supplement "  to  the  act  of  March  4th,  1865,  was  then, 
February  26th,  1869,  passed.  Section  1st  enacted  ^<  that  as 
soon  as  the  necessary  preliminary  arrangements  could  be 
made  and  suitable  buildings  provided,  the  several  departmefita 
of  Washington  and  Jefferaon  College  should  be  closely 
nnited,  and  located  either  at  Caiionsburg,  Washington,  or 
some  of  her  suitable  place  ^oUliin  this  commonwealth^  to  be  fixed 
by  the  vote  of  not  less  than  two-thirds  of  the  trustees,^'  &c. 

Section  5  provided  for  an  "  academy,  normal  school,  or 
other  institution  of  lower  grade  than  a  college,"  to  be  given 
by  the  trustees  to  the  unsuccessful  one  of  the  two  places 
named,  or  to  both,  if  the  college  is  taken  "  elsewhere,"  with 
some  real  or  personal  property  of  the  college  for  the  use  of 
such  ucadeniy,  &c. 

Section  6  made  it  ^<  lawful  for  anj/  incorporated  college  or 
inMitnrion  of  learning,  within  this  commonwealth,  to  unite 
with  Washington  and  Jefferson  College,  and  consolidate 
their  property  and  funds  for  educational  purposes,  on  such 
terms  and  conditions  as  may  be  agreed  upon." 

With  the  exception  that  this  act  obliged  the  college  to  be 
fixed  somewhere  in  the  State  of  Pennsylvania,  it  followed 
the  exact  language  of  a  draft  which  had  been  prepared  by 
the  committee  of  the  board  of  trustees  of  the  college,  and 
reported  to  it  as  advisable.  This  draft  had  been  approved 
without  dissent  by  the  board,  twenty-five  members  out  of 
thirty-one  composing  it  being  present  at  the  meeting;  and  a 
committee  had  been  appointed  by  it  to  visit  Harrisburg  and 
procure  its  enactment. 

After  the  supplement  was  obtained  it  was  accepted  by  the 
board,  and  the  whole  college  fixed  at  Washington,  with 
more  effective  means  of  education,  including  an  endowment 
of  ((50,000,  made  by  people  of  that  place  on  condition  that 
the  whole  college  should  be  so  fixed. 

In  this  state  of  t  lings,  six  persons  (with  whom  afterwards 
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one  hniidred  and  eight  others  asked  to  become^  and  were 
admitted,  co-plaintiffd),  holders  of  the  scholarship  certificates, 
issued  as  already  mentioned  by  the  trnsteeH  of  Jefferson  OoU 
loge,  in  1858,  filed  a  bill  in  equity,  in  the  Sapreme  Conrt  of 
Pennsylvania,  against  the  two  corporafioHSy  wherein  they  set 
forth  the  incorporation  of  Jefferson  College  at  Canonsbnrg, 
the  buildings  it  had  erected,  and  the  gifls  and  endowments 
which  it  had  received  and  possessed;  that  in  1858,  the  trus- 
tees of  the  college  devised  and  put  in  operation  the  plan  of 
endowment  already  mentioned,  and  evidenced  by  certificates 
of  scholarship,  issued  by  them,  under  the  corporate  seal, 
ftc;  whereb}*,  tuition,  &c.,  in  said  college,  was  granted  to 
the  liolders,  they  paying  into  the  corporate  treasury  therefor 
various  sums  of  money,  according  to  the  grade  or  quantity 
of  the  scholarship,  specifying  it  alias  already  stated  on  page 
192:  that  one  thousand  five  hundred  of  these  certificates 
were  issued,  of  which  one  thousand  two  hundred  were  yet 
outstanding;  that  the  complainants,  **  residents  of  Canons- 
burg  and  its  vicinity,  relying  upon  the  good  faith  of  the  said 
trustees,  and  the  perpetuity  of  said  college  at  Canonsburg, 
bought  and  still  held  such  certificates  of  scholarships,  be- 
lieving that  thereby  they  could  have  their  sons  or  descend- 
ants educated  at  said  college,  in  Canonsburg,  without  the 
expense  and  risk  of  sending  them  from  home;''  that  on 
March  4th,  1865,  the  legislature  of  Pennsylvania  passed  the 
act  already  mentioned  as  of  that  date  (reciting  it),  and  on 
the  26th  of  February,  1869,  ^^a  supplement"  to  the  said  act 
of  1865  (reciting  the  supplement);  that  the  trustees  of  Jef- 
ferson College  in  Canonsburg,  &c.,  had  accepted  the  suid  act 
of  1865,  and  had  joined  in  uniting  said  two  colleges,  and  had 
removed  the  freshmen  class  and  the  preparatory  and  scien- 
tific departments  from  Canonsburg  to  Washington,  seven 
miles  distant;  and  that  the  trustees  of  the  college  called 
**  Washington  and  Jefferson  College,"  formed  under  the  act 
of  1865,  were  about  to  remove  the  college  librar}*,  apparatus, 
classes,  and  professors  from  Canonsburg  to  Washington,  and 
to  dispose  of  the  college  buildings,  &c.,  at  Canonsburg,  so 
as  to  deprive  the  plaintiffs  of  the  tuition,  &c.,  agreed  to  be 
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there  given  to  them ;  and  that  the  defendants  justified  the 
proposed  action,  under  the  supplement  of  1869 ;  that  the  said 
scholarship  certificates  constituted  subsisting  contracts  be- 
tween the  complainants  and  the  trustees  of  Jefferson  Col* 
lege,  in  Oanonsbnrg,  &c.,  entitling  them  to  have  the  granted 
tuition,  Ac,  at  that  place,  in  the  college  there;  and  that  if 
said  acts  of  1865  and  1869  were  to  have  effect,  they  would 
be  irreparably  injured,  and  the  contracts  impaired;  that  said 
acts  of  1865  and  1869  were  invalid  and  unconstitutional, 
because  impuiring  the  obligations  of  subsisting  contracts; 
and  therefore  repugnant  to  the  10th  section  of  the  fii-st  article 
of  the  Constitution  of  the  United  States,  which  declares  that 
no  State  shall  pass  any  law  '^  impairing  the  obligation  of 
contracts/' 
The  praifer  of  the  bill  accordingly  was : 

1.  That  said  acts  of  1865  and  1869  be  declared  null  and 
void,  as  repugnant  to  the  said  prohibitions,  in  that  they 
undertook  to  change  the  location  of  the  said  college,  its 
classes,  buildings,  and  property,  from  Canonsburg  to  Wash- 
ington, or  elsewhere. 

2.  For  injunction  against  making  such  change  or  removal. 

The  case  came  up  on  bill  and  answer.  There  was  no  dis- 
pute about  fiu^ts.  The  question  was  the  validity  of  the 
**  supplemental ''  act  of  1869;  the  question,  namely,  whether 
the  contract  of  scholarships  between  the  complainants  and 
others  and  Jefferson  College,  did  not  interpose  a  constitu- 
tional barrier  to  any  legislative  grant  of  authority  to  the 
trustees  of  the  college  to  surrender  its  former  charter  and 
accept  a  new  one,  by  which  the  college  was  eventually  re- 
moved from  Canonsburg  to  Washington,  in  the  same  county. 

At  the  same  time  was  filed  in  the  same  court  another  bill; 
one  by  "  the  trustees  of  Jefferson  College  in  Carumsburg^  in  the 
county  of  Washington  "  (the  old  corporation  of  1802),  against 
"Washington  and  Jefferson  College"  (the  corporation  of 
1865),  setting  out  their  old  charter  of  1802,  gifts  and  dona- 
tions to  carry  U  out,  and  specially  (5000  given,  bequeathed 
by  benevolent  persons  to  the  complainants  as  a  permanent 
fund,  to  be  kept  separate  from  other  funds,  for  educating 
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poor  aud  pious  young  men ;  the  scholarships,  kCj  all,  much 
as  iu  the  preceding  case. 

There  was  also  filed  a  third  bill  by  five  persons,  ^  mem* 
bers  of  the  boards  of  trustees  of  Washington  and  Jeffcrson.^^ 
Their  complaint  being  more  especially  of  the  supplement  of 
1869,  and  of  its  impairing  the  obligation  of  the  contracts 
raised  by  the  act  of  1865.  All  three  bills  originated  appar* 
ently  in  one  view,  and  had  apparently  one  purpose,  the  dif- 
ferent forms  of  eflfort  being  resorted  to,  the  one  in  aid  of  the 
other;  and  so  that  if  one  form  of  proceeding  was  found  open 
to  fatal  objection,  one  or  both  of  the  others  might  be  re- 
sorted to  with  better  prospect  of  snccess. 

The  Supreme  Court  of  Pennsylvania,  after  a  full  consid* 
eration  of  the  case  (Thompson,  C.  J.,  delivering  its  judgment), 
dismissed  all  the  bills,  holding  in  effect: 

Ist.  That  the  legislation  complained  of  did  not,  in  point 
of  fact,  infringe  the  said  contracts. 

2d.  That  even  if  the  contracts  were  so  affected  by  the 
legislation,  yet  their  obligation  could  not  be  said  to  be  im- 
paired iu  a  legal  sense,  because  the  acceptance  of  the  legis- 
lation by  the  trustees  of  Jeftersou  College  concluded  the 
complainants;  and,  also,  8d,  because  the  acts  of  Assembly 
in  question  were  passed  by  the  legislature  of  Pennsylvania, 
in  the  exercise  of  a  power  so  to  do,  reserved  (as  to  the  act 
of  1865)  in  the  original  charter  of  Jefferson  College  and  (as 
to  the  act  of  1869)  given  by  the  amended  constitution  of 
Peniiylvauia. 

Messrs.  O.  W.  Woodioardj  Q.  ShiraSj  J.  Veech^  and  J5.  Orur 
minCj  for  the  plaintiffs  in  error : 

The  three  cases  may  be  here,  as  they  have  been  elsewhere, 
treated  as  one.  We  proceed  to  discuss  the  principles  meant 
to  be  presented,  without  embarrassing  ourselves  or  the  court 
with  that  which  is  the  mere  accident,  outwork,  and  mechan- 
ism of  the  cases. 

And  we  select  as  the  case  which  best  presents  oar  views, 
the  first  one;  that  one  in  which  the  bill  is  filed  by  the 
holders  of  the  scholarships. 
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By  clear  and  necessary  implication  arising  from  tbe  whole 
transaction,  and  visible  in  the  certificate  given  in  tbe  matter^ 
Canonsbnrg  is  recognized  as  tbe  place  where  tbe  educatiou 
was  to  be  given.  Tbe  title  of  the  original  act  is,  "An  act 
for  tbe  establishment  of  a  college  at  Canonsbnrg."  The 
preamble  recited  that  "  the  establishment  of  a  college  at  Can- 
onsbnrg would  promote  the  public  good."  "  The  trustees 
and  their  snccessoi*s,  it  is  enacted,  shall  forever  thereafter  be 
one  body  politic  and  corporate,  with  perpetual  succession, 
by  the  name  of  ^  Tlie  Truntees  of  Jeiierson  College,  in  Can- 
onsburg.'  "  Pursuant  to  this  charter  an  institution  bad  been 
established  and  had  flourifthed  for  half  a  century,  when  the 
trustees  devised  a  plun  of  endowment,  and  induced  the  com- 
plainants to  become  contributors  thereto  by  the  purchase  of 
scholarships. 

Of  the  1500  scholarships  sold,  several  hundred  were  bought 
and  are  held  by  residents  of  Canonsbnrg.  All  the  114  com- 
plainants are  of  this  class.  What  did  the  contributors  expect 
at  the  time  the  contracts  were  made?  What  did  tbe  trustees 
hiow  that  they  expected?  And  what  did  the  trustees  them- 
selves intend?  What,  in  sliort,  did  all  parties  mean?  Cer- 
tainly to  get  the  tuition  from  Jefferson  College,  at  Canons- 
burg;  from  tbttt  college,  permaneiUly  fixed  there,  A  college 
is  not  an  ambulatory  institution,  but  a  stationary  one. 

It  is  unimportant  that  the  place  of  performance  may  have 
been  but  implied.  Implied  contracts  are  as  much  within  the 
protection  of  the  Constitution  as  express  ones. 

Now  the  place  of  performance  in  such  contracts  as  con- 
tracts for  education  at  a  particular  place  is  an  essential  part 
of  the  contract.  In  this  case  the  subscriptions  were  largely 
by  the  people  of  Cauonsbnrg,  who  wished  to  have  their  sons 
instructed  without  the  cost  and  without  that  exposure  to 
perils  which  come  from  sending  them  away  from  home. 
When  you  compel  them  to  send  their  sons  away  the  contract 
is  worthless. 

In  Daily  v.  The  Genesee  CoUege*  in  the  Supreme  Court  of 

*  Kot  yet  in  tbe  published  reports. 
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New  Tork,  GeiieBee  College  had  been  incorporatc<I  in  1849, 
and  buildings  erected  at  Lima,  Livingston  C<»unt3',  New 
York ;  scliolurships  were  issaed  by  the  institution,  and  sub- 
scribed and  piiid  for  by  the  plaintifiH;  Hubscqnently,  under 
an  offer  of  $200,000  from  the  Conference  of  the  Metlimiist 
Churchy  at  Syracuse,  New  York,  the  trustees  of  the  college 
resolved  to  abandon  Lima  and  remove  the  college  to  Syra^ 
cuse,  and  applied  for  an  act  of  Assembly  to  authorize  the 
removal.  At  that  juncture  a  bill  was  filed  by  some  of  the 
scholarship  holders,  and  an  injunction  asked  for  and  ob» 
tained,  rentraining  the  defendants  from  the  removal  of  the 
college.  The  ground  upon  which  the  injunction  was  put 
was,  that  in  the  case  of  a  scholarship  issued  by  a  college 
having  an  established  location,  the  place  where  the  tmUon  is  to 
be  given  ia  an  essential  part  of  the  contract  Says  Johnson,  J., 
in  his  opinion  granting  the  injunction : 

''It  is  plain  that  neither  party  bad  any  other  place  in  con- 
templation, and  that  must  of  necessity  have  been  the  place 
agreed  upon,  as  definitely  and  certainly  as  though  It  bad  been 
specified  in  the  most  exact  and  unequivocal  terms  in  the  certifi* 
cate.  The  place  of  performance,  in  this  as  in  all  other  contracts, 
is  a  material  part  of  such  contract,  and  the  obligation  can  neither 
be  satisfied  nor  discharged  by  tender  of  performance  at  another  place  " 

Suppose  the  trustees  of  Jefferson  College,  without  having 
procured  any  legislative  authority,  had  refused  to  furnish 
tuition  at  Canonsburg  to  the  holdere  of  scholarahip^,  but 
had  tendered  performance  in  Massachusetts,  Lonisiuua,  or 
California,  would  not  such  conduct  have  been  a  breach  of 
their  contract  ?  If  so,  is  not  the  same  conduct,  when  done 
under  guise  of  legislative  authority,  equally  a  breach  of  con* 
tract,  if  so  be  that  the  legislature  have  no  valid  power  to 
authorize  such  a  departure  from  the  obvious  intent  of  the 
contract  ? 

Then,  are  the  holders  of  the  scholarship  contracts  in  any 
way  estopped  because  of  the  act  of  the  trustees  of  Jefferson 
College  in  accepting  the  act  of  1865  ? 

The  parties  to  the  contract  in  question  are  the  trustees  of 
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JefiersoD  College  (the  grantors),  nnd  the  subscribers  to  the 
plan  of  endowment  (the  grantees  named  in  the  several  schol- 
arshipn).  Now  it  is  a  strange  state  of  the  law,  if  one  of.  the 
said  parties,  the  trnstees,  can,  by  a  voluntary  dissolution — 
one  not  brought  about  by  legal  proceedings  to  forfeit  for 
some  abuse,  but  brought  about  by  their  own  act  of  procuring 
and  acf^epting  an  act  of  Assembly  dissolving  the  corporation — 
escape  from  the  obligations  of  their  contracts. 

Admitting  the  general  rule  to  be  that  a  private  corpora- 
tion may  surrender  its  franchises,  yet  it  cannot  be  successfully 
invoked  by  the  defendants,  because  the  trustees  of  Jefferaon 
College  were  mere  trustees,  and  not  owners  of  the  college 
fund;  their  powers  extended  to  its  preservation  and  proper 
application,  but  not  to  consenting  to  its  withdrawal  from  the 
existing  beneficiaries.  This  corporation  is  an  eleemosynary 
one;  and  the  difierence  between  this  class  of  corporations 
and  corporations  for  gain  is  obvious  and  well  settled.  The 
latter  to  a  large  degree  may  do  what  they  please.  They 
have  DO  interests  to  consult  but  those  of  their  corporators. 
Those  interests  will  prevent  their  abusing  their  trusts.  But 
eleemosynary  corporations  are  trustees  of  a  sacred  trust. 
For  the  most  part  they  are  managing  the  property  of  the  de- 
parted. They  are  bound  to  respect  in  the  highest  degree  the 
objects  and  directions  declared  by  their  founders  and  bene- 
factors.   They  cannot  surrender  their  franchises  at  pleasure. 

The  case  of  State  v.  Adams^  is  in  point.  By  the  charter 
of  "  St.  Charlcfl  College,"  it  was  required  to  be  "  an  institu- 
tion purely  literary,  affording  instruction  in  ancient  and 
modern  languages,  the  sciences  and  liberal  arts,  and  not 
including  or  supporting  by  its  funds  any  department  for 
instruction  in  systematic  or  polemic  theology."  An  amend- 
ment of  the  charter,  approved  February  6th,  1847,  provided 
that  ^*  the  concurrence  of  the  Missouri  Annual  Conference  of 
the  Methodist  Episcopal  Church  South,"  should  be  requisite 
in  filling  all  vacancies  in  the  board.  Seldy  that  the  amend- 
ment, by  requiring  the  concurrence  in  the  choice  of  curators, 

«  44  Miscouii,  670. 
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of  ail  ecclesiastical  hod}*  representing  one  of  tlie  roligtoas 
denominations  of  the  State,  endangered,  in  this  regard,  the 
principles  of  the  foundation;  and,  even  if  it  did  not,  it 
changed  the  cliai*acter  of  the  aclniinistration  of  the  trust, 
hindered  the  free  choice  of  their  saccessors,  according  to  the 
will  of  the  founder,  by  the  men  to  whom  he  had  intrusted 
his  bounty,  and  essentially  impaired  the  contract  upon  which 
he  advanced  it.  Held^  further,  that  the  curators,  or  trustees, 
of  an  eleemosynary  institution  liave  no  power  over  the  char- 
ter, but  on  the  contrary  it  is  their  creator  and  their  absolute 
rule  of  conduct;  that  the  beneticial  interest  in  the  college 
fund  belongs  neither  to  them  nor  the  State,  but  to  tho  bene- 
ficiaries  only,  who,  from  the  nature  of  the  case,  cannot  con- 
sent to  any  changes  in  the  charter;  that  hence  its  e^ential 
conditions  are  permanent^  so  far  as  change  depends  upon  consent^ 
and  the  acceptance  of  a  legislative  amendment  to  the  charter  of  such 
an  institution  by  the  board  ofcirators  gives  it  no  validiiy. 

The  inability  to  make  any  improper  legislative  change  is 
recognized  also  in  Allen  v.  McKvtn* 

Indeed  the  provision  in  the  6th  section  of  the  original 
charter  of  Jefferson  College,  that  the  constitution  of  the  col- 
lege shall  be  and  remain  the  inviolable  constitution  of  the 
said  college  forever,  and  the  same  shall  not  ^'be  altered  or 
alterable  by  any  ordinance  or  law  of  the  said  trustees,"  dis- 
abled the  trustees  from  assisting  in  the  destruction  of  the 
subject  of  their  trust. 

Admitting  then,  as  we  think  it  must  be  admitted,  that  the 
proposed  changes  in  name,  character,  and  location  of  the  col- 
lege, disregard  what  was  meant  to  be  the  contract,  and  that 
the  consent  of  the  board  of  trustees  to  the  act  of  I860  cannot 
validate  it,  can  that  act  be  sustained  as  a  valid  exerciKo  by  the 
legislature  of  the  powers  reserved  in  the  5th  section  of  the 
original  charter  of  1802,  declaring  that  the  constitution  of 
the  college  *^ shall  not  be  altered'*  in  any  other  manner  than 
by  an  act  of  the  legislature  of  this  Commonwealth. 

1.  The  provision  does  not  confer  upon  or  reserve  to  the 

*  1  Sumner,  800. 
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legislature  the  power  to  revoke  and  resume  the  franchises 
granted  by  the  act  of  1802,  and  to  confer  them  and  the  prop- 
erty acquired  under  them  upon  a  new  and  different  corpora- 
tion. A  power  to  alter  the  constitution  of  the  college  is  not 
a  power  to  revoke  and  destroy  it.  A  right  to  alter  is  consistent 
with  the  perpetual  existence  of  the  college.*  Such  a  pro- 
vision is  only  intended  to  meet  those  altered  conditions  of 
society  and  pursuits  whereby  a  strict  adherence  to  all  the 
formal  requirements  of  a  foundation  might  defeat  its  object. 

2.  But,  conceding  that  the  reserved  power  to  alter  is 
equivalent  to  a  power  to  revoke,  and  that  a  power  to  modify 
is  the  same  thing  with  a  power  to  terminate  and  destroy, 
and  that  the  exercise  of  such  a  reserved  power  might  be 
valid,  as  between  the  college  and  the  State,  still  it  is  invalid 
and  unconstitutional  so  far  as  third  parties  holding  contracts 
affected  by  it,  are  concerned.  It  is  apparent,  upon  the  face 
of  the  contracts  held  by  the  complainants,  that  they  did  not 
contemplate  the  contingency  of  a  legislative  subversion  of 
their  obligation.  It  may  be  said  indeed  holders  were  bound 
to  know  that  the  legislature  might  exercise  its  reserved 
power;  but  this  is  a  begging  of  the  question.  It  is  true, 
they  WiM'e  bound  to  know  the  reserved  power  of  the  legisla- 
ture; but  they  jiIho  had  knowledge  of  the  limits  of  legislative 
power,  and  the  restraints  imposed  by  the  Constitution  of  the 
United  States  for  the  guarantee  and  protection  of  contracts, 
and  that  the  obligation  of  contracts  were  sacred  and  beyond 
the  reach  of  legislative  action. 

In  Oldtown  and  Lincoln  Railroad  Company  v.  Fi?az?e,t  the 
charter  required  that  not  less  than  eleven  thousand  shares 
should  be  subscribed  before  the  subscription  could  be  en- 
forced bv  calls.  The  defendant  subscribed  for  one  thousand 
shares.  Onlv  nine  thousand  five  hundred  shares  were  sub- 
scribed  in  all.  A  supplemental  act  was  then  passed,  reducing 
the  limits  to  eight  thousand  shares.     It  was  held  that  the  re- 


*  Allen  V.  McKeen,  supra,  p.  204;  Sage  v.  Dillard,  15  Ben.  Monroe,  840. 
f  89  Maine,  571 ;  and  see  Commonwealth  v.  The  Essex  Company,  13  Oray, 
289;  Durfee  v  Old  Colony  Railroad,  8  Allen,  280. 
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senred  power  to  amend  the  charter  did  not  authorise  a  change 
in  the  liability  of  the  stockholders  as  between  themselves. 

Messrs.  J.  A.  Witts  and  J.  &  Blacky  centra: 

The  people  of  Canoiisbarg  are  the  real  complainants  here; 
and  three  suits  instead  of  one,  it  is  understood  by  all,  have 
been  bronglit  only  that  the  chances  of  success  may  be  in- 
creased by  an  adoption  of  various  forms  of  presenting  the 
case.  Waiving  technical  matters — such  as  the  obvious  and 
conclusive  one  in  the  second  suit,  that  there  is  now  no  such 
corporation  as  the  old  Jefferson  College  at  Cauonsburg,  and 
therefore  no  such  complainant  in  existence  as  sues  in  that 
case — we  go  at  once  to  merits.  All  the  cases  alike  present 
as  their  strongest  feature— and  thdr  only  feature  with  even 
apparent  strength — ^the  arrangement  about  the  scholarships. 
They  all  set  up  a  contract,  and  the  obligation  of  it  impaired. 
There  is  no  other  case. 

Now  the  case  is  in  equity;  the  parties  ask  for  that  which  is 
conscionable.  Buch  parties  must  have  a  good  case  in  con- 
science themselves.  But  on  what  do  they  stand  as  their  very 
best  ground?  On  certain  alleged  contracts  (of  which  they 
have  hud  the  benefit  since  1853),  whereby  four  years  of  in- 
struction, including  that  of  the  preparatory  department,  at  a 
respectable  college  is  demanded  for  the  annnal  interest  of  $50, 
say  $8  a  year;  a/amt/y  scholarship,  for  an  indefinite  number 
of  boys,  for  four  or  five  years  each,  for  the  interest  of  $100, 
Bay  $6  a  year;  a  perpetual  scholarship,  for  the  interest  of 
$400,  say  $24  a  year;  a  scholarship  in  full,  entitling  the 
holder  to  the  tuition,  room-rent,  and  boarding  of  one  stu- 
dent in  perpetuity,  for  the  interest  of  $1200,  say  $72  a  year. 
In  point  of  fact,  as  must  be  obvious  to  all,  this  plan  of  en- 
dowment was  really  expected  by  the  college  to  bring  to  it 
that  which  should  be  gifts.  An  apparent  equivalent  was 
professed  to  be  returned  as  a  graceful  mode  of  asking,  and 
that  the  college  might  not  appear  a  mendicant.  Certainly 
the  trustees  never  expected  that — unless  exceptionally,  and 
in  cases  where  gratuitous  education  would  in  any  event  have 
been  given — the  contributors  to  the  plan  would  avail  them- 
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selves  rigorously  of  their  pnrt  of  the  matter.  It  is  only  the 
complninaiits — people  of  Canousbarg — who  have  done  so. 
No  college  could  exist  on  such  a  scheme  actually  enforced, 
as  this  plan  set  forth.  It  is  the  inequitable  exaction  by  people 
like  the  complainants — ^peopIe  of  Canonsburg — of  what  they 
call  their  rights  under  these  scholarships — that  Jefferson 
College  was  reduced  to  a  condition  that,  in  order  to  live  at 
all,  it  had  to  seek  union  with  a  stronger  one.  The  case 
then,  to  begin  with,  is  defective  in  equity.  And  on  a  bill 
to  cancel  all  the  scholarships,  a  chancellor  no  doubt,  on 
return  of  the  money  and  interest,  would  give  the  college 
relief. 

But  if  the  case  had  full  equity,  how  does  the  case  stand? 
There  are  here  said  to  be  many  scholarships  outstanding. 
But  the  rights  would  be  the  same  had  only  a  single  one  been 
created.  Yet  can  it  be  that  a  college  by  making  a  single 
contract  of  such  a  kind,  puts  it  beyond  both  the  power  of 
the  legislature  and  of  itself,  to  do  that  which  both  may  deem 
vital  to  the  existence  of  the  college,  or  even  to  give  effect  to 
the  contract  itself  in  any  form?  For  the  question  may  be 
often — ^as  it  actually  was  in  regard  to  Jefferson  College — a 
question  between  utter  extinction  and  a  changed  form  of 
existence. 

The  general  right  of  a  private  corporation  to  surrender 
its  franchises  must  be  admitted.  There  may  be  some  dis- 
tinctions as  respects  eleemosynary  corporations,  but  in  cases 
where  both  corporation  and  Btate,  that  is  to  say,  where 
grantor  and  grantee  alike  consent,  the  general  rule  can  be 
qualificil  only  by  some  plain  injury  to  private  right,  in  the 
face  of  what  either  State  or  corporation  was  bound  to  do. 

Now  here  the  charter  of  1802  is  "  alterable,**  and  may  be 
"  altered  *'  by  the  legislature.  The  power  is  given  in  a  form 
elliptical  indeed,  but  abundantly  plain.  Admit  that  a  power 
to  alter  is  not  a  power  to  destroy,  still  has  there  been  any 
destroying  here?  There  is  nothing  either  in  the  plan  of 
endowment  or  in  the  certificate  which  makes  it  obligatory 
to  give  the  promised  education  at  Canonsburg.  There  is  no 
^< contract"  that  it  shall  be  there.    Nor  can  any  one  affirm 
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eveu  that  the  trustees  iiitended  or  the  contribators,  many 
of  whom  did  not  live  at  Canonsburg,  expected  that  it  should 
always  be  there.  Here  were  two  colleges,  put  in  very  early 
times,  in  small  towns  of  Western  Pennsylvania,  within  seven 
miles  of  each  other ;  with  colleges  all  about  the  State.  Little 
sagacity  is  required  to  see  that  such  doings  could  have  been 
the  fruit  of  nothing  but  of  temporary  village  rivalries.  From 
the  days  of  their  foundation  both  colleges  languishod,  and 
from  a  short  term  after  those  days  the  court  may  well  be- 
lieve, what  many  in  that  region  well  know,  that  a  union  was 
contemplated.  It  has  been  contemplated  these  fifty  years 
and  more.  The  difficulty  has  been  how  to  overcome  tlie  local 
interests,  and  how  to  dispose  of  the  supernumerary  president 
and  professors.  In  view  of  all  this — so  easily  to  be  appre- 
hended by  the  court,  and  so  well  known  to  opposing  coun- 
sel— ^it  cannot  be  affirmed  that  it  was  certainly  even  so 
much  as  expected  by  all  that  the  education  was  to  be  forever 
at  Canonsburg.  And  the  absence  from  the  plan  of  endow- 
ment and  the  certificates  given  under  it  of  any  provision  that 
it  should  be  there,  raises  a  probability  that  the  matter  of 
union  was  in  the  minds  of  both  parties  concerned.  But  be 
that  as  it  may,  an  expectation  is  not  of  necessity  a  con- 
tract, nor  the  disappointment  of  one,  an  infringement  of 
the  Constitution.  The  only  contract  then  is  for  education, 
Ac.  The  whole  of  that  contract  is  ^Mmposed"  and  '*  as- 
sumed," ^Mvithout  diminution  or  abatement"  on,  and  by  the 
new  college  created  in  1865;  saved,  therefore,  in  perfection 
and  identity.  What,  therefore,  the  act  of  1865  did  was  not 
a  destruction  of  the  right,  but  a  change  **  intended  to  meet 
those  altered  conditions  of  society  and  pursuits,  whereby  a 
strict  adherence  to  all  the  formal  requirements  of  a  fonnda> 
tion  might  defeat  its  object,"  the  exact  case  in  which  oppos- 
ing counsel  admit  that  a  change  in  the  charter  is  an  altemtion 
and  not  a  destruction.  Such  control  over  corporations  has 
always  been  exercised  in  Pennsylvania,  where  there  is  no 
court  of  chancery,  by  the  legislature  as  parens  patriot. 

The  case  of  Daily  v.  The  Getiesee  College  seems  to  have 
been  a  question  between  the  holders  of  scholarships  and  the 
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trastees  acting  without  legislative  authority.  And  The  State 
V.  Adams  goes  no  further  than  to  -say  that  the  trustees  of  a 
college,  even  with  the  sanction  of  the  State,  cannot  consent 
to  an  amendment  of  the  charter  of  a  college,  the  efiect  of 
which  is  fundamentally  to  change  the  objects,  purposes,  and 
administration  of  the  trust.     To  such  a  doctrine  we  agree. 

The  case  is  thus  disposed  of.  It  may  be  added  that  the 
holders  of  the  scholarships  do  not  appear  to  have  made  any 
objection  to  the  act  of  1866.  With  that  act  they  were  ap- 
parently satisfied.  If  they  were,  then  the  surrender  of  the 
charter  of  Jefferson  College,  and  the  acceptance  of  the  new 
one,  was  with  the  assent,  in  point  of  fact,  of  the  trustees,  the 
legislature,  and  the  holders  of  scholarships ;  in  other  words, 
with  an  assent  of  every  interest  in  the  college.  All  came 
voluntarily  into  the  new  corporation;  a  corporation  over 
which  by  the  amended  constitution  of  1857,  the  legislature 
had  from  the  hour  of  its  creation  a  very  large  control.  The 
holders  of  the  scholarships  are  not  corporators.  ludepen- 
deutly  of  which  no  injustice  has  been  done  them.  On  the 
contrary,  they  may  get  a  good  education  at  Washington, 
instead  of  getting  no  education  anywhere.  For  Jefferson 
College,  Cauonsburg,  was  in  the  article  of  death,  when  a 
new  and  higher  existence  was  given  to  it. 

Mr.  Justice  CLIPPORD  delivered  the  opinion  of  the  court. 

Jefferson  College  was  incorporated  on  the  fifteenth  of 
January,  1802,  by  the  name  of  the  Trustees  of  Jefferson 
College  in  Cauonsburg  in  the  county  of  Washington,  for 
the  education  of  youth  in  the  learned  languages  and  the 
arts,  sciences,  and  useful  literature.  By  the  charter  it  was 
declared  that  the  trustees  should  be  a  body  politic  and  cor- 
porate, with  pei'petual  succession,  in  deed  and  in  law,  to  all 
intents  and  purposes  whatsoever,  and  that  the  constitution 
of  the  college  ^^  shall  not  be  altered  or  alterable  by  any 
ordinance  or  law  of  the  said  trustees,  nor  in  any  other 
manner  than  by  an  act  of  the  legislature  of  the  Common- 
wealth." 

Washington  College  was  incorporated  on  the  twenty- 
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eighth  of  March,  1806,  b;  the  name  of  The  Trastees  of 
WaBhingtou  College  for  the  education  of  youth  iu  the 
learned  and  foreign  languages,  the  useful  arts,  sciences,  and 
literature,  and  was  located  in  the  town  of  Washington, 
seven  miles  distant  from  Jefferson  College,  in  the  same 
oonnty. 

Experience  showed  in  the  progress  of  events  that  the 
interests  of  both  institutions  would  be  promoted  in  their 
union,  and  the  friends  of  both  united  in  a  common  effort  to 
effect  that  object.  Application  was  accordingly  made  to  the 
legislature  for  that  purpose,  and  on  the  fourth  of  March, 
1865,  the  legislature  passed  the  **  Act  to  unite  the  colleges 
of  Jefferson  and  Washington,  in  the  county  of  Washington, 
and  to  erect  the  same  into  one  corporation  nnder  the  name 
of  Washington  and  Jefierson  College/'  Enough  is  stated 
in  the  preamble  of  the  act  to  show  that  the  application  was 
made  to  promote  the  best  interests  of  both  institutions,  and 
that  the  legislative  act  which  is  the  subject  of  complaint  was 
passed  at  their  united  request  and  to  sanction  the  union 
which  their  respective  trustees  had  previously  agreed  to 
establish.  Inconveniences  resulted  from  the  provisions  con- 
tained in  the  thirteenth  section  of  the  act,  which  impliedly 
forbid  any  change  in  the  sites  of  the  respective  colleges,  and 
also  provided  that  the  studies  of  certain  classes  of  the  stu- 
dents  should  be  pursued  at  each  of  the  two  institutions,  and 
to  that  end  prescribed  certain  rules  for  appropriating  to  each 
certain  portions  of  the  income  derived  from  the  funds  of 
the  institution,  and  the  manner  in  which  the  same  should 
be  expended  and  applied  by  the  trustees.  Such  embarrass- 
ments increasing,  the  legislature  passed  a  supplementary 
act,  providing  that  the  several  departments  of  the  two  col- 
leges should  be  closely  united,  and  that  the  united  insti- 
tution should  be  located  as  therein  prescribed.  Measures 
were  also  prescribed  in  the  same  act  for  determining  the 
location  of  the  united  institution,  and  it  appears  that  those 
measures,  when  carried  into  effect,  resulted  in  fixing  the  lo- 
cation at  Washington,  in  the  county  of  the  same  name.  Cer- 
tain parties  are  dissatisfied  with  the  new  arrangement,  and 
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it  appears  that,  ou  the  twenty-foarth  of  August,  1869,  three 
bills  in  equity  were  filed  in  the  State  court,  praying  that  the 
last-uttined  act  of  the  legislature  may  be  declared  null  and 
void  as  repugnaut  to  the  niuth  article  of  the  constitution  of 
the  State,  and  to  the  tenth  section  of  the  fii-st  article  of  the 
Federal  Constitution.  Different  parties  complain  in  each 
of  the  several  cases,  but  the  subject*roatter  of  the  complaint 
involves  substantially  the  same  considerations  in  all  the 
cases.  Those  complaining  in  the  first  case  are  t^e  trustees 
of  Jefierson  College.  Complainants  in  the  second  case  are 
certain  members  of  the  board  of  trustees  of  Washington  and 
Jefferson  College,  who  oppose  the  provisions  of  the  act  of 
the  twenty-sixth  of  February,  1869,  and  deny  that  the  board 
of  trustees,  even  by  a  vote  of  two-thirds  of  the  members,  as 
therein  required,  can  properly  remove  the  college  or  dispose 
of  the  college  buildings  as  therein  contemplated.  Objections 
are  made  by  the  complainants  in  the  last  case  to  both  the 
before-mentioned  acts  of  the  legislature,  and  they  claim  the 
right  to  ask  the  interposition  of  the  court,  upon  the  ground 
that  they  are  owners  of  certain  scholarships  in  Jefferson 
College,  as  more  fnliy  set  forth  in  the  bill  of  complainant, 
and  they  pray  that  both  of  the  said  acts  of  Assembly  may  be 
declared  null  and  void  for  the  same  reasons  as  those  set 
forth  in  the  other  two  cases. 

I.  Examination  of  these  cases  will  be  made  in  the  order 
they  appear  on  the  calendar,  commencing  with  the  case  in 
which  the  trustees  of  Jefferson  College  are  the  complainants. 
They  bring  their  bill  of  complaint  against  the  two  colleges 
as  united,  under  the  first  act  of  Assembly  passed  for  that 
purpose.  Service  was  made  and  the  respondents  appeared 
and  pleaded  in  bar  that  the  complainants,  as  such  trustees, 
duly  accepted  the  act  of  Assembly  creating  the  union  of  the 
two  institutions,  and  that  having  accepted  the  same  they,  as 
a  corporation,  became  dissolved  and  ceased  to  exist,  and 
have  no  authority  to  maintain  their  bill  of  complaint 
Apart  from  the  plea  in  bar  they  also  filed  an  answer,  but  as 
the  whole  issue  is  presented  in  the  plea  in  bar  it  will  not  be 
necessary  to  enter  into  those  details.    Opposed  to  that  plea 
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18  the  replication  of  the  complainants,  in  which  they  deny 
the  allegation  that  they,  as  a  corponition,  became  dissolved 
or  that  they  ceased  to  exist  as  alleged  in  the  plea  in  bar,  and 
renew  their  prayer  for  relief.  Both  parties  were  heard,  and 
the  Supreme  Coart  of  the  State  entered  a  decree  for  the 
respondents,  dismissing  the  bill  of  complaint.  Decrees  for 
the  respondents  were  also  entered  in  the  other  two  cases,  and 
the  respective  complainants  sned  oat  writs  of  error  under 
the  twenty-fifth  section  of  the  Judiciary  Act,  and  removed  the 
respective  causes  into  this  court  for  re-examination. 

Whether  the  act  of  Assembly  in  question  in  this  case  is  or 
not  repugnant  to  the  constitution  of  the  State  is  conclusively 
settled  against  the  complainants  by  the  decision  in  this  very 
case,  and  the  question  is  not  one  open  to  re-examination  in 
this  court,  as  it  is  not  one  of  Federal  cognizance  in  a  case 
brought  here  by  a  writ  of  error  to  a  State  court  Nothing, 
therefore,  remains  to  be  examined  but  the  second  question 
presented  in  the  pleadings,  which  is,  whether  the  supple- 
mentary  act  of  Assembly  uniting  the  two  institutions  and 
providing  that  there  should  be  but  one  location  of  the  same 
for  any  purpose,  impaire  the  obligation  of  the  contract  be- 
tween the  State  and  the  corporation  of  Jefferson  College,  as 
created  by  the  original  charter;  or,  in  other  words,  whether 
it  is  repugnant  to  the  tenth  section  of  the  first  article  of  the 
Federal  Constitution. 

Corporate  franchises  granted  to  private  corporations,  if 
duly  accepted  by  the  corporators,  partake  of  the  nature  of 
legal  estates,  as  the  grant  under  such  circumstances  becomes 
a  contract  within  the  protection  of  that  clause  of  the  Consti- 
tution which  ordains  that  no  State  shall  pass  any  law  im- 
pairing the  obligation  of  contracts.*  Charters  of  private 
corporations  are  regarded  as  executed  contracts  between  the 
government  and  the  corporators,  and  the  rule  is  well  settled 
that  the  legislature  cannot  repeat,  impair,  or  alter  such  a 


*  Dartmoutli  College  v.  Woodward,  4  Wheaton,  700. 
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charter  against  the  consent  or  without  the  default  of  the 
corporation  jadicially  ascertained  and  declared.*  Of  coarse 
these  remarks  apply  only  to  acts  of  incorporation  which  do 
not  contain  any  reservations  or  provisions  annexing  con* 
ditiouB  to  the  charter  modifying  and  limiting  the  natare  of 
the  contract  Cases  often  arise  where  the  legislature,  in 
granting  an  act  of  incorporation  for  a  private  purpose,  either 
make  the  duration  of  the  charter  conditional  or  reserve  to 
the  State  the  power  to  alter,  modify,  or  repeal  the  same  at 
pleasure.  Where  such  a  provision  is  incorporated  in  the 
charter  it  is  clear  that  it  qualifies  the  grant,  and  that  the 
subsequent  exercif^e  of  that  reserved  power  cannot  be  re- 
garded as  an  act  within  the  prohibition  of  the  Constitution. 
Such  a  power  also,  that  is  the  power  to  alter,  modify,  or 
repeal  an  act  of  incorporation,  is  frequently  reserved  to  the 
State  by  a  general  law  applicable  to  all  acts  of  incorporation, 
or  to  certain  classed  of  the  same,  as  the  case  may  be,  in 
which  case  it  is  equally  clear  that  the  power  may  be  exercised 
whenever  it  appears  that  the  act  of  incorporation  is  one 
which  falls  within  the  reservation  and  that  the  charter  was 
granted  subsequent  to  the  passage  of  the  general  law,  even 
though  the  charter  contains  no  such  condition  nor  anj'  allu- 
sion to  such  a  reservation.f  Reservations  in  such  a  charter, 
it  is  admitted,  may  be  made,  and  it  is  also  conceded  that 
where  they  exist  the  exercise  of  the  power  reserved  by  a 
subsequent  legislature  does  not  impair  the  obligation  of  the 
contract  created  by  the  original  act  of  incorporation.  Sub- 
sequent legislation  altering  or  modifying  the  provisions  of 
such  a  charter,  wliere  there  is  no  such  reservation,  is  cer- 
tainly unauthorized  if  it  is  prejudicial  to  the  rights  of  the 
corporators,  and  was  passed  without  their  assent,  but  the 
converse  of  the  proposition  is  also  true,  that  if  the  new  pro- 
visions altering  and  modifying  the  charter  were  passed  with 
the  assent  of  the  corporation  and  they  were  duly  accepted 

♦  Flftrher  v.  Peck.  6  Cranch,  lao ;  Terrett  v.  Taylor,  9  Id.  61. 

t  DMrtmouth  CoHege  v.  Woodward,  4  Wheaton,  708;  General  Hospital 
V.  In»urtince  Co.,  4  Gray,  227;  Suydam  v.  Moore,  8  Barbour,  868;  Angel  A 
Ames  JD  Corporations  (9th  ed.),  {  707,  p.  787. 
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by  a  corporate  vote  as  aineiidiiieiits  to  the  original  charter 
they  caDuot  be  regai*ded  as  impiiiriiig  the  obligation  of  the 
contract  created  by  the  original  charter.*  Private  charters 
or  such  as  are  granted  for  the  private  benefit  of  the  cor^io- 
ratora  are  held  to  be  contracts  because  they  arc  based  for 
their  consideration  on  the  liabilities  and  duties  which  the 
corporators  assnme  by  accepting  the  terms  therein  specified, 
and  the  grant  of  the  franchise  on  that  accoant  can  no  more 
be  resumed  by  the  legislature  or  its  benefits  diminished  or 
impaired  without  the  assent  of  the  corporators  than  any 
other  grant  of  property  or  legal  estate,  unless  the  right  to 
do  so  is  reserved  in  the  act  of  incorporation  or  in  some  gen* 
eral  law  of  the  State  which  was  in  operation  at  the  time  the 
charter  was  granted^f 

Apply  those  principles  to  the  case  under  consideration 
and  it  is  quite  clear  that  the  decision  of  the  State  court  was 
correct,  as  the  fifth  section  of  the  charter,  by  necessary  im- 
plication, reserves  to  the  State  the  power  to  alter,  modify, 
or  amend  the  charter  without  any  prescribed  limitation. 
Provision  is  there  made  that  the  constitution  of  the  college 
shall  not  be  altered  or  alterable  by  any  ordinance  or  law  of 
the  trustees,  *'  nor  in  any  other  manner  than  by  an  act  of 
the  legislature  of  the  Commonwealth,"  which  is  in  all  re- 
spects equivalent  to  an  express  reservation  to  the  State  to 
make  any  alterations  in  the  charter  which  the  legislature  in 
its  wisdom  may  deem  fit,  just^  and  expedient  to  enact,  and 
the  donors  of  the  institution  are  as  much  bound  by  that  pro- 
vision as  the  trustees.^ 

*  Mumma  v.  PotonoAc  Co.,  8  Peters,  286;  Dartmoath  College  v.  Wood- 
ward, 4  Wheaton,  712;  Slee  v.  Bloom,  10  Johnson,  474;  Biddlo  v.  Lockt 
and  Canals,  7  Massachusetts,  186;  McLaren  v.  Pennington,  1  Paige's  Chan- 
cery, 107 ;  Lincoln  v.  Konnehec  Bank,  1  Oreenleaf,  79 ;  Navigation  Co.  v. 
Coon,  6  Pennsylyania  State,  879 ;  Com.  v.  CuUon,  18  Id.  183 ;  Sprague  v. 
Railroad,  19  Id.  174;  Joy  v,  Jackson  Co.,  U  Michigan,  165. 

f  Cooley  on  Constitutional  Limitations,  279 ;  Binghamton  Bridge  Case, 
8  Wallace,  61 ;  Piqua  Bank  v.  Knoop,  16  Howard,  869;  Vincennes  Uniyer^ 
tity  V.  Indiana,  14  Howard,  268;  Planters'  Bank  v.  Sharp,  6  Id  801. 

t  Railroad  v.  Dudley,  14  New  York,  864;  Plank  Road  v.  Thatcher,  I 
Kern  nan,  102. 
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Suppose,  however,  the  fact  were  otherwise,  still  the  re 
spondents  must  prevail,  as  it  is  admitted  that  the  complain* 
ants  accepted  the  act  passed  to  unite  the  two  colleges  and  to 
erect  the  same  into  one  corporation,  which  supports  to  every 
intent  the  respondents'  plea  in  bair  and  utterly  disproves 
the  allegations  of  the  complainants'  replication  denying 
that  the  complainant  corporation  was  dissolved  before  their 
bill  of  complaint  was  filed.  Doubts  have  often  been  ex- 
pressed whether  a  private  corporation  can  be  dissolved  by 
the  surrender  of  its  corporate  franchise  into  the  hands  of  the 
government,  but  the  question  presented  in  this  case  is  not 
of  that  character,  as  the  act  of  the  legislature  uniting  the 
two  colleges  did  not  contemplate  that  either  college  as  an 
institution  of  learning  should  cease  to  exist,  or  that  the  funds 
of  either  should  be  devoted  to  any  other  use  than  that  de- 
scribed in  the  original  charters.  All  that  was  contemplated 
by  the  act  in  question  was  that  the  two  institutions  should 
be  united  in  one  corporation,  as  requested  by  the  friends 
and  patrons  of  both,  that  they  might  secure  greater  patron- 
age and  be  able  to  extend  their  usefulness  and  carry  out 
more  effectually  the  great  end  and  aim  of  their  creation. 
Authorized  as  the  act  of  the  legislature  was  by  the  reserva- 
tion contained  in  the  original  charter,  and  sanctioned  as  the 
act  was  by  having  been  adopted  by  the  corporators,  it  is 
clear  to  a  demonstration  that  the  act  uniting  the  two  colleges 
was  a  valid  act,  and  that  the  two  original  corporations  be- 
came merged  in  the  one  corporation  created  by  the  amenda- 
tory and  enabling  act  passed  for  that  purpose,  and  that 
neither  of  the  original  corporations  is  competent  to  sue  for 
any  cause  of  action  subsequent  in  date  to  their  acceptance 
of  the  new  act  of  incorporation.* 

II.  Sufficient  has  already  been  remarked  to  show  that  the 
ease  of  the  dissenting  trustees  of  the  new  corporation,  which 
is  the  second  case,  is  governed  by  the  same  principles  as  the 
preceding  case.     They  admit  that  the  act  of  the  legislature 

*  Bevero  v.  Copper  Co.,  16  Pickering,  851 ;  Attornoy^General  v.  Clergj 
Society,  10  Rictiardson's  Equity,  60i. 
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nnitiiig  the  two  colleges  in  one  eorpontion  wm  duly  ac- 
cepted bj  the  origiiiul  corpormtora,  aud  Ibey  alao  admit  in 
effect  tbat  it  is  a  valid  law.  Express  provision  was  therein 
made  that  the  two  colleges  should  be  nuited  in  one  corpora- 
tion by  the  name  of  Washington  and  Jefferson  College,  and 
that  the  new  corporation  should  possess  and  ei\}oy  all  the 
capacities,  powers,  privileges,  immunities,  and  franchisee 
which  were  possessed  and  ei\joyed  by  the  original  inslitu- 
ttons  and  the  trustees  thereof,  **  with  such  enlnrgenients  and 
subject  to  such  changes  therein  as  are  made  by  this  act*** 
Accepted  as  that  act  was  by  the  trustees  of  the  original  in- 
stitutioiiSy  they  not  only  ratified  the  reservation  contiuned 
in  the  fifth  section  of  the  charter  of  Jefferson  College,  but 
they  in  express  terms  adopted  the  changes  made  in  the 
amended  charter  uniting  the  two  institutions  in  one  corpo- 
ration. 

Viewed  in  the  light  of  these  suggestions  the  present  case 
stands  just  as  it  would  if  the  reservation  contained  in  the 
original  charter  had  been  in  terms  incorporated  into  the  new 
charter  uniting  the  two  institutions  into  one  eorfiomtion, 
which  the  complainants  in  this  case  admit  is  a  valid  act  of 
the  legislaturew  Such  an  admission,  however,  is  not  neces- 
sary to  establish  tbat  fact,  as  the  act  was  passed  by  the  assent 
of  the  two  corporations  and  in  pursuance  of  the  resei*ved 
power  to  that  effect  contained  in  the  original  charter  of  the 
eorporation  to  which  the  complaining  corporators  in  the 
preceding  case  belonged.  Orant  that  the  power  existed  in 
the  legislature  to  pass  the  act  uniting  the  two  institutions 
and  it  follows  that  the  supplementary  act  which  was  [lassed 
to  render  the  first  act  practically  available  is  also  a  rightful 
exercise  of  legislative  authority,  as  it  is  clear  that  substan- 
tially the  same  reservation  is  contained  in  the  act  providing 
for  the  union  of  the  two  institutions  as  that  contained  in  the 
original  charter  by  virtue  of  which  the  act  was  passed  unit- 
ing the  two  institutions  in  one  corporation.*  Tested  by 
these  considerations  the  court  here  is  of  the  opinion  that 

•  Bafley*.  Hollitt^r,  26  New  York,  118;  BhermM  «.  Smillii  1  Black,  567. 
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the  decieiou  of  the  State  court  in  the  second  case  is  also 
correct. 

III.  Plans  of  Turious  kinds  were  devised  by  the  trustees 
of  Jefferson  College  and  pnt  in  operation  for  the  endowment 
of  the  institution ;  and,  among  others,  was  the  plan  of  estab- 
lishing what  was  called  the  scholarships,  whereby  a  contriba- 
tor  on  payment  of  twenty-five  dollars  became  entitled  to 
tuition  for  one  person  for  a  prescribed  period,  called  a  right 
to  a  single  scholarship;  or,  on  payment  of  fifty  dollars,  to  a 
family  scholarship;  or,  on  payment  of  one  hundred  dollars, 
to  tuition  for  thirty  years;  or,  on  payment  of  four  hundred 
dollars,  to  a  perpetual  scholarship,  to  be  designated  by  what- 
ever name  the  contributor  might  select.  Contracts  of  the 
kind  were  outstanding  at  the  respective  times  when  each  of 
the  two  acts  of  the  legislature  in  question  was  passed,  and 
the  complainants  in  the  third  case  are  owners  of  such  schoU 
arships,  and  they  bring  their  bill  of  complaint,  for  themselves 
and  such  other  persons  owning  such  scholarships  as  may  de- 
sire to  unite  in  the  bill  for  the  relief  therein  prayed.  They 
pray  that  both  of  the  before-mentioned  acts  of  the  legislature 
may  be  declared  null  and  void  as  repugnant  both  t9  the 
State  and  Federal  Constitution,  but  it  will  be  sufiicient  to 
remark,  without  entering  into  any  further  explanations,  that 
the  second  question  is  the  only  one  which  can  bo  re-examined 
in  this  coui-t.  What  they  claim  is  that  the  acts  of  the  legis- 
lature in  question  impair  the  obligation  of  their  contracts 
for  scholarship  as  made  with  the  trustees  of  Jefferson  Col- 
lege before  the  two  institutions  were  united  in  one  corpora- 
tion. Reference  must  be  made  to  the  charter  creating  the 
union  as  well  as  to  the  original  charters  in  order  to  ascertain 
whether  there  is  any  foundation  for  the  allegations  of  the 
bill  of  complaint. 

By  the  first  section  of  the  act  creating  the  union  it  is  pro- 
vided that  the  new  corporation  '^  shall  possess  and  enjoy  all 
the  capacities,  powers,  privileges,  immunities,  and  franchises 
which  were  conferred  upon  and  held  by  said  colleges  of  Jef- 
ferson and  Washington  and  the  trustees  thereof,  with  such 
enlargements  and  subject  to  such  changes  therein  as  are 
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made  by  this  act''  Secdon  two  also  provides  that  all  the 
real  and  personal  property  held  and  possessed  by  or  in  trast 
for  the  said  colleges^  with  all  endowment  funds,  choses  in 
action,  stocks,  bequests,  and  devises^  and  all  other  rights 
whatever  to  them  belonging,  are  thereby  transferred  to  and 
Tested  in  the  new  corporation ;  and  the  further  provision  is 
that  **  all  the  several  liabilities  of  said  two  coliepres  or  corpo- 
rations, by  either  of  them  suffered  or  created,  including  the 
scholarships  heretofore  granted  by  and  obligatory  npon  each 
of  them,  are  hereby  imposed  upon  and  declared  to  be  as- 
sumed  by  the  corporation  hereby  created,  which  shall  dis- 
charge and  perform  the  same  without  diminution  or  abate- 
ment" 

Undoubtedly  the  corporate  franchises  of  the  two  institu- 
tions  were  contracts  of  the  description  protected  by  that 
clause  of  the  Constitution  which  ordains  that  no  State  shall 
pass  any  law  impairing  the  obligation  of  contracts,  but  the 
contract  involved  in  such  an  act  of  incorporation  is  a  con- 
tract between  the  State  and  the  corporation,  and  as  such  the 
terms  of  the  contract  may,  as  a  general  rule,  be  altere^f 
modified,  or  amended  by  the  assent  of  the  corporation,  even 
though  the  charter  contains  no  such  reservation  and  there 
was  none  such  existing  in  any  general  law  of  the  State  at 
the  time  the  charter  was  granted.  Persons  making  con* 
tracts  with  a  private  corporation  know  that  the  legislature, 
even  without  the  assent  of  the  corporation,  may  amend, 
alter,  or  modify  their  charters  in  all  cases  where  the  power 
to  do  so  is  reserved  in  the  charter  or  in  any  antecedent  gen- 
eral law  in  operation  at  the  time  the  charter  was  granted, 
and  they  also  know  that  such  amendments,  alterations,  and 
modifications  may,  as  a  general  rule,  be  made  by  the  legis- 
lature with  the  assent  of  the  corporation,  even  in  cases  where 
the  charter  is  unconditional  in  its  terms  and  there  is  no  gen- 
eral law  of  the  State  containing  any  such  reservation.  Such 
contracts  made  between  individuals  and  the  corporation  do 
not  vary  or  in  any  manner  change  or  modify  the  relation 
between  the  State  and  the  corporation  in  respect  to  the 
right  of  the  State  to  alter,  modify,  or  amend  such  a  charter. 
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as  the  power  to  pass  such  laws  depends  upon  the  assent  of 
the  corporation  or  upon  some  reservation  made  at  the  time, 
as  evidenced  by  some  pre-existing  general  law  or  by  an  ex- 
press provision  incorporated  into  the  charter.  Cases  arise 
undoubtedly  where  a  court  of  equity  will  enjoin  a  corpora- 
tion not  to  proceed  under  an  amendment  to  their  charter 
passed  by  their  assent,  as  where  the  effect  would  be  to  en- 
able the  corporation  to  violate  their  contracts  with  third 
persons,  but  no  such  question  is  here  presented  for  the  de- 
cision of  this  court,  nor  can  it  ever  be  under  a  writ  of  error 
to  a  State  court.  Questions  of  that  kind  are  addressed  very 
largely  to  the  judicial  discretion  of  the  court  and  create  the 
necessity  for  inquiry  into  the  facts  of  the  case  and  for  an  ex- 
amination into  all  the  surrounding  circumstances.*  Beyond 
doubt  such  a  question  may  be  presented  in  the  Circuit  Court 
in  the  exercise  of  its  jurisdiction,  concurrent  with  the  State 
courts,  but  it  is  clear  that  such  a  question  can  never  be 
brought  here  for  re-exanunation  by  a  writ  of  error  to  a  State 
court,  as  such  a  writ  only  removes  into  this  court  the  ques- 
tions, or  some  one  of  the  questions,  described  in  the  twenty- 
fifth  section  of  the  Judiciary  Act.f  Considerations  of  that 
kind  murtt,  therefore,  be  dismissed,  as  the  only  question  pre- 
sented for  decision  is  whether  the  acts  of  the  legislature 
mentioned  in  the  bill  of  complaint  impair  the  obligation  of 
the  contracts  for  scholarship  made  by  the  complainants  with 
the  trufttoes  of  Jefferson  College. 

Decided  csiscs  are  referred  to  in  which  it  is  held  that  the 
trusteos'of  such  an  institution,  where  the  terms  of  the  charter 
amount  to  a  contract  and  the  charter  contains  no  reservation 
of  a  right  to  alter,  modify,  or  amend  it,  cannot  consent  to 
any  change  in  the  charter  made  by  the  legislature,  which 
contemplates  a  diversion  of  the  funds  of  the  institution  to 
any  other  purpose  than  that  described  and  declared  in  the 
original  charter.  All,  or  neariy  all  of  such  decisions  are 
based  on  a  state  of  facts  where  an  attempt  was  made  to  take 

*  Hascall  v.  Madison  UnlTenitj,  8  Barboar,  174. 

f  Ward  V,  The  Society  ^f  Attorneys,  1  Col  Iyer  Chancery  Cases,  377. 
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the  control  of  such  an  institution  from  one  religious  Hoct  or 
denominiition  and  to  give  the  control  of  it  to  another  and  a 
ditterent  sect  or  denomination,  in  violation  of  the  intent  and 
purpose  of  the  original  donors  of  the  institution.*  Ques- 
tions of  that  kind,  however,  are  not  involved  in  the  present 
record,  nor  do  the  court  intend  to  express  any  opinion  in 
respect  to  such  a  coutroverny.  Charters  of  the  kind  may 
certainly  be  altered,  modified,  or  amended  in  all  casen  where 
the  power  to  pass  such  laws  is  reserved  in  the  charter  or  in 
some  antecedent  general  law,  nor  can  it  be  doubted  that  the 
assent  of  the  corporation  is  sufficient  to  render  such  legisla- 
tion valid,  unless  it  appears  that  the  new  legit>lution  will 
have  the  effect  to  change  the  control  of  the  institution,  or  to 
divert  the  fuud  of  the  donors  to  some  new  use  inconsistent 
with  the  intent  and  purpose  for  which  the  endowment  was 
originally  raadcf  Consent  of  the  corporation,  it  is  conceded, 
is  sufficient  to  warrant  alteration,  modification,  and  amend- 
ments in  the  charters  of  moneyed,  business,  and  commercial 
corporations,  and  it  is  not  perceived  that  the  question  pre* 
sented  in  this  record  stands  upon  any  different  footing  from 
such  as  arise  out  of  legislation  of  that  character,  as  the  prin- 
cipal objection  to  the  legislation  in  question  is  that  the  re- 
moval of  Jeffei*son  College  to  the  newly  selected  location 
exposes  the  complainants,  as  owners  of  the  scholarshipt?,  to 
increased  expense  and  to  additional  inconvenience.^  They 
do  not  pretend  that  the  effect  of  the  new  legislation  will  be 
to  lessen  the  influence  and  usefulness  of  the  college,  or  to 
divert  the  funds  to  a  different  purpose  from  that  which  was 
intended  by  the  donors,  nor  that  it  will  have  the  effect  to 
change  the  character  of  the  institution  from  the  original 
purpose  and  design  of  its  founders.  Pretences  of  the  kind, 
if  set  up,  could  not  be  supported,  as  the  whole  record  shows 
that  the  two  acts  of  Assembly  were  passed  at  the  earnest 
solicitation  of  the  patrons  of  the  two  institutions  as  well  as 
at  the  request  of  the  respective  boards  of  trustees, 

*  State  V.  Adams,  44  Missouri,  570. 

t  Railroad  v.  Canul  Co.,  21  Pennsylvania  SUte,  22. 

)  Allen  V.  UcKeen,  1  Sumner,  299. 
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Even  suppose  that  the  consent  of  the  corporation  is  no 
answer  to  the  objections  of  the  complainants,  still  the  decree 
of  the  State  conrt  mast  be  affirmed,  as  it  is  clear  that  the 
reservation  in  the  charter  fully  warranted  the  legislature  in 
passing  both  the  acts  which  are  the  subject  of  complaint.^ 
Suggestion  may  be  made  that  the  reservation  even  in  the 
original  charter  is  not  expressed  in  direct  terms,  bat  the 
terms  arc  the  same  as  those  employed  in  the  charter  which 
was  the  subject  of  judicial  examination  in  the  case  of  Cbm- 
momoealfh  v.  Borrsall  ei  aZ.,t  which  was  decided  more  than 
thirty  years  ago  by  the  Supreme  Court  of  the  State.  Pro- 
vision was  made  in  the  charter  in  that  case  that  the  consti- 
tution of  a  certain  public  school  should  not  be  altered  or 
alterable  by  any  law  of  the  trustees,  or  in  any  other  manner 
than  by  an  act  of  the  legislature  of  this  State.  When  incor- 
porated the  charter  of  the  school  provided  that  the  trustees 
should  be  chosen  by  such  persons  as  had  contributed  or 
should  contribute  to  the  amount  of  forty  shillings  for  the 
purposes  of  the  corporation.  Pursuant  to  the  petition  of 
the  trustees  the  legislature  passed  an  act  which  repealed  that 
clause  of  the  charter,  and  provided  that  all  the  citizens  re- 
siding within  the  limits  of  the  township  should  be  entitled 
to  vote  at  all  such  elections,  and  the  Supreme  Court  of  the 
State  held  unanimously  that  the  act  of  Assembly  was  a  valid 
act,  even  though  it  was  not  accepted  by  the  corporation. 
Reference  is  made  to  that  case  to  show  that  the  clause  in 
the  charter  of  Jeff'erson  College,  called  the  reservation,  fur- 
nished complete  authority  to  alter,  modify,  or  amend  the 
charter,  and  certainly  it  must  be  conceded  that  that  case  is 
a  decisive  authority  to  that  point.J 

Controlled  by  these  reasons  the  court  is  of  the  opinion 
that  the  act  uniting  the  two  colleges  in  one  corporation  was 
a  valid  act  even  as  against  the  complainants  in  the  third  case. 

*  People  V.  Manhattan  Co.,  9  Wendell,  851 ;  Bozbary  «.  Bailroad  Co.,  6 
Gushing,  424 ;  White  v.  Railroad,  14  Barboar,  659. 

f  8  Wharton,  566. 

{  State  V,  Miller,  2  Yroom,  521 ;  Story  v.  Jersey  City  et  al.,  1  0.  S.  Green, 
N.  J.,  18. 


222  Inbueahcb  CoMPAirr  v.  Wilkiksok.     [Sap.  Ct 


SylkbvM. 


They  complain  also  of  the  sapplemeDtarj  act,  bat  they 
hardly  contend  that  the  legislatare,  in  passing  the  act  to 
unite  the  two  institutions,  parted  with  any  power  which  was 
reserved  in  the  original  charter  of  Jefferson  College  to  enact 
any  proper  law  to  alter,  modify,  or  amend  the  act  providing 
for  that  union.  Extended  argument  upon  that  topic  does 
not  seem  to  be  necessary,  as  there  is  not  a  word  in  the  act 
which  favors  such  a  construction  or  which  gives  such  a 
theory  the  slightest  support.  Proper  care  was  taken  by 
the  legislature  to  protect  the  rights  of  these  complainants 
by  incorporating  into  the  act  nniting  the  two  colleges  a 
provision  that  the  new  corporation  should  discharge  and 
perform  those  liabilities  without  diminution  or  abatement. 
Bach  contracts  were  made  with  the  trustees  and  not  with 
the  Btate,  and  it  is  a  mistake  to  suppose  that  the  existence 
of  such  a  contract  between  the  corporation  and  an  individual 
would  inhibit  the  legislature  from  altering,  modifying,  or 
amending  the  charter  of  the  corporation  by  virtue  of  a  right 
reserved  to  that  effect,  or  with  the  assent  of  the  corporation, 
if,  in  view  of  all  the  circumstances,  the  legislature  should 
see  fit  to  exercise  that  power. 

Dbcrsb  in  sach  casb  affirmed. 


Ihsitraiicb  Company  v.  Wilkinson. 

1.  The  Msured,  In  a  life  policy  in  reply  to  the  qoestion,  **  had  ahe  erer  had 

a  serioos  personal  injary,"  answered  <*  no."    She  had,  ten  years  before, 
fallen  from  a  tree.    The  criteria  of  a  serioas  personal  injury  considered. 

2.  This  is  not  to  he  determined  exclusively  by  the  impressions  of  the  matter 

at  the  time ;  but  its  more  or  less  prominent  influence  on  the  health, 
strength,  and  longevity  of  the  party  is  to  be  taken  into  account,  and 
the  Jury  are  to  decide  from  these  and  the  nature  of  the  injury  whether 
it  was  so  serious  as  to  malce  its  non -disclosure  avoid  the  policy. 
8.  Insuranoe  companies  who  do  businesa  by  agencies  at  a  distance  from 
their  principal  place  of  business  are  responsible  for  the  acts  of  the  agent 
within  the  general  scope  of  the  business  intrusted  to  his  care,  and  no 
limitations  of  his  authority  will  be  binding  on  parties  with  whom  he 
deals  which  are  not  brought  to  their  knowledge. 
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4.  Hence,  when  thete  agents,  in  soliciting  insurance,  undertake  to  prepare 
the  application  of  the  insured,  or  make  any  representations  to  the  in- 
sured as  to  the  character  or  effect  of  the  statemcTits  of  the  application, 
they  will  be  regarded,  in  doing  so,  as  the  agents  of  the  insurance  com- 
panies, and  not  of  the  insured. 

6.  This  principle  is  rendered  necessary  by  the  manner  in  which  these  agenta 
arc  sent  over  the  country  by  such  companies,  and  stimulated  by  them 
to  exertions  in  effecting  insurance,  which  often  lead  to  a  disregard  of 
the  true  principles  of  insurance  as  well  as  fair  dealing. 

6.  In  such  cases  the  insurers  cannot  protect  themselires  under  instructiona 

to  their  agents,  that  they  are  only  agents  for  the  purpose  of  receiving 
and  transmitting  the  applicHtion  and  the  premium. 

7.  Therefore,  where  the  agent  had  inserted  in  the  application  for  life  insur- 

ance a  representation  of  the  age  of  the  mother  of  the  assured  at  the 
time  of  her  death,  which  was  untrue,  but  which  the  agent  himself  ob- 
tained from  a  third  person,  and  inserted  without  the  assent  of  the 
assured,  it  was  the  act  of  the  company,  and  not  of  the  assured,  and  did 
not  invalidate  the  policy. 

8.  To  permit  verbal  testimony  to  show  how  this  was  done  by  the  agent  does 

not  contradict  the  written  contract,  though  the  application  was  signed 
by  the  party.  It  proceeds  on  the  ground  that  it  was  not  his  statement, 
and  that  the  insurance  company,  by  the  acts  of  their  agent  in  the 
matter,  are  estopped  to  set  up  that  it  is  the  representation  of  the 
assured. 

In  error  to  the  Circuit  Court  for  the  District  of  Iowa;  the 
case  being  thus : 

The  Hinon  Mutual  Insurance  Company,  of  Maine,  insured 
the  life  of  Mrs.  Malinda  Wilkinson  in  favor  of  her  husband. 
Both  husband  and  wife,  prior  to  the  rebellion,  had  been 
slaves,  and  the  husband  came  to  Keokuk,  Iowa,  from  Mis- 
souri. The  company  did  business  in  Eeokuk  (where  the 
application  was  made  and  the  policy  delivered),  through  an 
agent,  one  Ball,  to  whom  it  furnished  blank  applications. 
The  mode  of  doing  business  appeared  to  have  been  that  the 
agent  pt*opounded  certain  printed  questions,  such  as  are 
usual  on  applications  for  insurance  on  lives,  contained  in  a 
form  of  application,  and  took  down  the  answers;  and  when 
the  application  was  signed  by  the  applicant,  the  friend  and 
physician  forwarded  it  to  the  company,  and  if  accepted,  the 
policy  was  returned  to  this  agent,  who  delivered  it  and  col- 
lected and  transmitted  the  premiums. 

On  this  form  of  application  were  the  usual  questions  to  be 
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answered  by  the  pereon  proposing  to  effect  the  assurance; 
and  by  the  terms  of  the  policy  It  became  void  if  any  of  the 
representations  made  proved  to  be  untrue. 
Among  the  questions  was  this  one ; 

<'  Has  the  party  ever  had  any  serious  illness,  local  disease,  or 
personal  injury;  if  so,  of  what  nature,  and  at  what  age V* 

And  the  question  was  answered : 

"No." 

Bo,  too,  after  an  interrogatory  as  to  whether  the  parents 
were  alive  or  dead,— they  being,  in  the  case  of  Mrs.  Wil- 
kinson, both  dead, — were  the  questions  and  answers : 

<*  Question.  Mother's  age,  at  her  death  f 

**  Answer.  40. 

^<  Question.  Cause  of  her  death  ? 

**  Answer*  Fever." 

Mrs.  Wilkinson  having  died,  and  the  company  refusing  to 
pay  the  sura  insured,  Wilkinson,  the  husband,  brought  suit 
in  the  court  below  to  recover  it.  The  defence  was  tliat  the 
answers  as  above  given  to  the  questions  put  were  false ;  that 
in  regard  to  the  first  one,  Mrs.  Wilkinson,  in  the  year  1862, 
had  received  a  serious  personal  injury,  and  that  in  regard  to 
the  others,  the  mother  had  not  died  at  the  age  of  40,  but  at 
the  earlier  age  of  28,  and  had  died  not  of  fever  but  of  con- 
sumption. 

As  to  the  first  matter,  that  of  the  personal  injury,  the 
judge  (under  a  rule  of  practice  in  the  8tate^  courts  of  Iowa, 
adopted  by  the  Circuit  Court  of  that  district,  and  which 
allows  the  jury  in  addition  to  its  general  verdict  to  find  also 
special  verdicts  and  answers  to  interrogatories  put),  required 
the  jury  to  respond  to  certain  interrogatories.  These  and 
the  answere  to  them  were  thus : 

"Interrogator]/.  Did  Malinda  Wilkinson,  in  the  year  1862,  re- 
ceive a  serious  personal  injury,  by  falling  from  a  tree  ? 

^^Ansu>€r.  Yes,  injured;  not  seriously. 

"Interrogatory.  Were  the  effects  of  such  fall  temporary,  and 
had  these  effects  wholly  passed  away  without  influencing  or 
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affecting  her  snbseqaent  health  or  length  of  life  prior  to  the 
tinoe  when  the  application  for  insaraoce  in  this  case  was  taken  1 
"Answer.  Yes." 


As  to  the  other  matter,  the  age  at  which  the  mother  died 
and  the  disease  which  caused  her  death,  evidence  having 
been  given  by  the  defendant  tending  to  show  that  she  died 
at  a  mnch  }*oanger  age  than  forty  years,  and  of  consumption, 
the  plaintiff,  in  avoidance  of  this,  was  permitted  (nnder  the 
plaintiff's  objection  and  exception)  to  prove  that  the  agent 
of  the  insurance  company,  who  took  down  the  answers  of 
the  applicant  and  his  wife  to  all  the  interrogatories,  was  told 
by  both  of  them  that  they  knew  nothing  about  the  cause  of 
the  mother's  death,  or  of  her  age  at  the  time;  that  the  wife 
was  too  }'oung  to  know  or  remember  anything  about  it,  and 
that  the  husband  had  never  known  her;  and  to  prove  that^ 
there  was  present  at  the  time  the  agent  was  taking  the  appli* 
cation,  an  old  woman,  who  said  that  she  had  knowledge  on 
that  subject,  and  that  the  agent  questioned  her  for  himself, 
and  from  what  she  told  him  he  filled  in  the  ansiver  which  was 
now  alleged  to  be  untrue,  without  its  truth  being  affirmed 
or  assented  to  by  the  plaintiff  or  the  wife. 

Tliis  the  jury  found  in  their  special  verdict,  as  they  had 
the  other  facts,  and  found  that  the  mother  died  at  the  age 
of  28;  did  not  die  of  consumption ;  and  that  the  applicant  did 
not  know  when  the  application  was  signed  how  the  answer 
to  the  question  about  the  mother's  age  and  the  cause  of  her 
death  had  been  filled  in. 

In  charging  the  jury,  the  court  said,  on  the  first  branch 
of  the  case — that  relating  to  the  personal  injur}- — that  if  the 
effects  of  the  fall  were  temporary,  and  had  entirely  passed 
away  before  the  application  was  taken,  and  if  it  did  not 
affect  Mrs.  Wilkinson's  health  or  shorten  her  life,  then  the 
non-disclosure  of  the  fall  was  no  defence  to  the  action ;  but, 
on  the  other  hand,  that  if  the  effects  of  the  fall  were  not 
tempoi*ary,  and  remained  when  the  application  was  taken, 
or  if  the  fall  affected  the  general  health,  or  was  so  serious 
that  it  might  affect  the  health  or  shorten  life,  then  the  non* 

VOL.  ZIII.  16 
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diftcloeare  woald  defeat  recovery,  although  the  failure  to 
roentiou  the  fall  was  not  iuteutional  or  fraudulent. 

On  the  second  branch— that  relating  to  the  age  of  the 
mother — the  court  said  to  the  jury,  that  if  the  applicant  did 
not  know  at  what  age  her  mother  died,  and  did  not  state  it, 
and  declined  to  state  it,  and  that  her  age  was  inserted  bj 
the  agent  upon  statements  made  to  him  by  others  in  answer 
to  inquiries  he  made  of  them,  and  upon  the  strength  of  his 
own  judgment,  based  upon  data  thus  obtained,  it  was  no  de» 
fence  to  the  action  to  show  that  the  agent  was  mistaken, 
and  that  the  mother  died  at  the  age  of  28  years. 

Verdict  and  judgment  having  gone  for  the  plaintiff,  the 
insurance  company  brought  the  case  here  on  error. 

Messrs.  G.  G.  Wright j  GUmore,  and  Anderson^  for  the  plamtijl^ 
in  error : 

L  In  the  instruction  in  the  first  branch  of  the  case  (where 
the  subject  of  the  injury  arose),  the  court  told  the  jury  that 
they  were  to  be  the  judges  as  to  the  seriousness  or  extent  of 
any  unre[K>rted  personal  injury;  to  consider  how  fur  it  affected 
the  health  or  life;  that  they  were  to  weigh  its  effect  as  in- 
creasing or  not  increasing  the  responsibility  of  the  insurance; 
that  temporary  injuries  were  to  be  disregarded,  and  only 
those  considered  which  were  permanent  or  which  might 
affect  the  life  or  health  of  the  assured  in  after  years.  Now 
what  is  the  case  ?  Here  is  an  association  which  has  made 
•life  insurance  its  special  business  through  a  long  term  of 
time;  which  carefully  and  accurately  systematizes  the  prin- 
ciples which  shall  enable  it  to  estimate  longevity;  which 
from  a  comparison  of  a  multitude  of  examples,  has  learned 
to  estimate  in  figures,  the  probable  hereditary  transmission 
of  certain  diseases;  the  effect  of  different  occupations  upon 
the  life  and  health ;  the  probable  result  of  the  various  forms 
of  accidental  injury,  as  creating  predisposition  to  disease; 
whose  experience  has  taught  it  how  to  place  an  average  pecu- 
niary value  on  each  difierent  form  of  injury,  on  its  extent,  its 
duration,  and  the  time  when  it  happened.  This  association 
proposes  to  issue  life  policies,  and  says  to  each  applicant. 
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'*  Give  Qs  accurate  answers  to  all  the  questions  which  we 
propound.  Before  we  can  accept  or  reject  your  application 
or  fix  your  rate  of  insurance,  you  must  inform  us  truly  as 
to  the  facts  of  which  we  inquire;  your  peraonal  and  family 
history  are  as  material  as  your  age."  The  applicant  answere 
untruly,  it  may  be  from  carelessness,  or  it  may  be  wilfully. 
The  consequences  are  the  same.  The  policy  is  issued  tp  a 
person  in  name,  who  differs  from  the  person  described  in 
the  application,  just  so  far  as  the  facts  are  conceded  or  per- 
verted. 

Now  with  such  a  case  the  jury  are  instructed  that  they 
may  pass  upon  the  materiality  of  the  answere.  What  is  this 
but  an  instruction  that  they  may  make  a  new  contract  for 
the  parties,  and  then  enforce  it  by  their  verdict. 

All  the  statements  in  the  application  are  express  warran- 
ties; and  nothing  is  so  well  settled  in  the  law  of  insurance 
as  that  if  there  is  a  warranty,  it  is  a  part  of  the  contract 
that  the  matter  is  such  as  it  is  represented  to  be.  The  mate- 
riality or  immateriality  signifies  nothing.  The  decisions  to 
this  effect  arc  fully  set  forth  in  the  seventh  edition  of  Smith's 
Leading  Cases,  vol.  1,  p.  788;  note  to  Oirler  v.  Boehm. 

The  simple  question  to  be  determined,  was  whether  Mrs. 
Wilkinson,  in  1862,  by  falling  from  a  tree,  met  with  a  per- 
sonal injury  which  was  "serious"  at  the  time  when  it  oc- 
curred ;  not  whether  it  was  material  as  affecting  the  hazard 
of  the  insurance ;  and  not  whether  its  effiscts  were  tempo- 
rary and  passed  away  without  permanent  injury.  These 
were  questions  which  the  company  was  entitled  to  deter- 
mine for  itself,  either  on  the  statement  of  the  fact  alone,  or 
by  seeking  further  information.  It  was  entitled  to  know 
the  truth,  and  the  application  did  not  state  it. 

II.  On  the  remaining  part  of  the  case  the  question  to  be 
discussed  is,  had  the  court  and  jury,  under  any  pretence 
whatever,  any  right  to  take  into  evidence  the  parol  state- 
ments made  by  the  applicant,  or  others,  which  were  contem- 
poraneous with  the  signing  of  the  application.  The  plain- 
tiff sues  on  that  contract  as  it  stands.  It  had  not  been  re- 
formed in  equity;  but  stood,  on  the  day  of  trial,  just  as  the 
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redpective  parties  bad  signed  it  We  have,  thcD,  this  uiiom- 
aloiiB  position  in  a  court  of  law:  the  plaiutitf  such  on  a  tcriUen 
contract,  signed  by  himself  as  one  of  the  parties;  he  a^ks  a 
recovei^  according  to  the  terms  of  that  contract,  and  3*ot,  in 
the  same  breath,  is  permitted  by  the  court  to  contradict  and 
vary  the  terms  of  this  written  contract,  by  proving  what  was 
stated  by  himself  and  others  at  and  before  the  signing  of  the 
same.     This  is  contrary  to  all  precedent. 

In  Smilh  v.  Empire  Insurance  Company*  the  action  was  on 
a  policy  of  insurance.  The  original  application  was  brought 
by  the  plaintiff  to  one  V.  C,  the  company's  agent,  in  an  in- 
complete state,  with  the  understanding  that  the  agent  was 
'*  to  lill  in  the  rest  of  it  when  he  got  where  he  could  write." 
Pursuant  thereto,  the  agent  afterward  inserted  what  he 
thought  proper  to  make  the  application  complete,  ipcluding 
a  statement  that  *Hhere  was  no  incumbrance  except  the 
Petrie  mortgage,"  which  was  not  true  in  fact  The  appli- 
cation was  made  a  part  of  the  policy.  It  was  held  that  the 
plaintiff  constituted  V.  C.  his  agent  to  complete  the  applica- 
tion, and  was  responsible  for  what  ho  in  good  faith  inserted, 
and  that  the  policy  was  avoided  by  such  false  statement 

In  Brown  v.  The  Cattaraugus  Mutual  Insurance  Company^f 
one  Ide  was  the  company's  agent,  and  drew  up  the  applica^ 
tion,  making  certain  representations  as  to  the  distances  at 
which  the  building  stood  from  other  buildings.  When  the 
application  was  made  and  signed,  Ide  stated  to  Brown  (the 
person  assured)  that  the  application  was  correct,  and  con- 
tained all  that  the  company  required,  that  he,  Brown,  had 
nothing  to  do  or  say  about  making  or  preparing  the  appli- 
cation or  making  the  measurement  or  survey.  When  the 
application  was  presented  to  Brown  to  sign,  he  stated  to  Ide 
that  he  did  not  know  anything  about  the  rules  and  regula- 
tions of  the  company,  to  which  Ide  replied  that  he  was  agent 
and  surveyor;  that  the  application  as  prepared,  was  all  the 
company  required;  Brown  then  said  that  relying  on  the 
correctness  of  Ide's  statements,  as  to  the  sufficiency  of  the 

*  26  Barbour,  497.  f  ^^  ^«w  York,  886. 
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application,  he  woald  sign  it;  and  did  sign  it;  Ide  forwarded 
it  to  the  company's  office  and  the  policy  was  issued  on  it, 
and  delivered  by  Ide  to  the  plaintiff.  At  the  trial  it  was 
proved  that  the  representations  in  the  application  were  not 
correct.  It  was  contended  that  the  facts  created  an  estoppel 
against  the  insurance  company,  alleging  a  breach  of  the  war* 
ranty.    But  the  court  say : 

"  If  the  doctrine  of  estoppel  could  have  such  an  application, 
it  woald  entirely  abrogate  that  established  rale,  that  parol  evi^ 
denco  is  not  admissible  to  contradict  or  vary  a  written  contract. 

'*  The  application  is  the  application  of  the  plaintiff;  the  sig- 
nature of  the  agent  only  imports  that  ho  procured  the  application 
for  the  company;  and  when  the  plaintiff  seeks  to  enforce  the 
contract  of  insurance,  he  must  take  it  according  to  its  terms; 
and  submit  to  whatever  makes  against  him  as  welt  as  assert 
whatever  makes  in  his  favor.'' 

If  the  position  taken  in  the  Circuit  Court  be  affirmed,  it 
will  be  as  applicable  to  litigated  cases  on  promissory  notes, 
and  other  written  contracts.  In  all  these  cases  the  state- 
ments— the  parol  agreements — of  the  parties  will  be  admis* 
Bible  to  M  estop "  each  other,  and  hence  to  contradict  and 
vary  the  written  contract.  It  has  ever  been  held  that  the 
written  contract  shall  be  ao  estoppel  of  all  contemporaneous 
agreements.  The  rule  is  one  of  the  highest  value.  This 
new  rule  is  the  converse  of  it 

Messrs.  tlcCraryj  Miller y  and  MeCraryy  conira^ 

On  the  first  part  of  the  case  cited  Wilkinson  t.  Oonnectieut 
Mutual  Life  Insurance  Company.^ 

On  the  second  they  relied  on  the  fifth  edition  of  the  Ameri- 
can Leading  Cases;t  as  containing  the  latest  and  most  com- 
plete list  and  review  of  the  cases ;  the  whole  concluding  with 
a  judgment  adverse  to  the  view  taken  in  the  cases  of  Smith 
V.  Empire  Insurance  Company ^  and  Brown  v.  Cattaraugus  Mu- 
tual Insurance  Company^  cited  and  relied  on  by  the  other  side. 


*  so  Iowa,  119.      t  ^^^-  2)  P*  ^^7 )  >^o^®  ^e  Carpenter  «.  Insurance  Co. 
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Mr.  Jastice  MILLER  delivci-ed  the  opiniou  of  the  court. 

On  the  fimt  branch  of  the  case  the  court  aaid  to  the  jory 
that,  if  the  effects  of  the  fall  were  temporary,  and  had  en- 
tirely passed  away  before  the  application  was  taken,  and  if 
it  did  not  affect  Mrs.  Wilkinson's  health  or  shorten  her  life, 
then  the  uon-disclosare  of  the  fall  was  no  defence  to  the 
action.  On  the  other  hand,  if  the  effects  of  the  full  were 
not  temporary,  and  remained  when  the  application  was 
taken,  or  if  the  fall  affected  the  general  health,  or  was  so 
serious  that  it  might  affect  the  health  or  shorten  life,  then 
the  non-disclosure  would  defeat  recovery,  although  the  fail- 
ure to  mention  the  fall  was  not  intentional  or  fraudulent. 

It  is  insisted  by  counsel  for  the  defendant  that  if  the  injury 
was  considered  serious  at  the  timcy  it  is  one  which  must  be 
mentioned  in  reply  to  the  interrogatory,  and  that  whether 
any  further  inquiry  is  expedient  on  the  subject  of  its  per- 
manent influence  on  the  health,  is  for  the  insurer  to  deter- 
mine before  making  insurance.  But  there  are  grave  and 
obvious  difficulties  in  this  construction.  The  accidents  re- 
sulting in  personal  injuries,  which  at  the  moment  are  con- 
sidered by  the  parties  serious,  are  so  very  numerous  that  it 
would  be  almost  impossible  for  a  person  engaged  in  active 
life  to  recall  them  at  the  age  of  forty  or  fifty  years ;  and  if 
the  failure  to  mention  all  such  injuries  must  invalidate  the 
policy,  very  few  would  be  sustained  where  thorough  inquiry 
is  made  into  the  history  of  the  party  whose  life  is  the  subject 
of  insurance.  There  is,  besides,  the  question  of  what  is  to 
be  considered  a  serious  injury  at  the  time.  If  the  party  gets 
over  the  injury  conipletelyf  without  leaving  any  ill  conse- 
quence, in  a  few  days,  it  is  clear  that  the  serious  aspect  of 
the  case  was  not  a  true  one.  Is  it  necessary  to  state  the 
injury  and  explain  the  mistake  to  meet  the  requirements  of 
the  policy  ? 

On  the  other  hand,  when  the  question  arises,  as  in  this 
case,  on  a  trial,  the  jury,  and  not  the  insurer,  must  decide 
whether  the  injury  was  serious  or  not.  In  deciding  this,  are 
they  to  reject  the  evidence  of  the  ultimate  efiect  of  the  in- 
jury on  the  party's  health,  longevity,  strength,  and  other 
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similar  considerations  ?  This  would  be  to  leave  out  of  view 
the  essential  purpose  of  the  inquiry,  and  the  very  matters 
which  would  throw  most  light  on  the  nature  of  the  injury, 
«vith  reference  to  its  influence  on  the  insurable  character  of 
the  life  proposed. 

Looking,  then,  to  the  purpose  for  which  the  information 
is  sought  by  the  question,  and  to  the  difllculty  of  answering 
whether  an  injury  was  serious,  in  any  other  manner  than  by 
reference  to  its  permanent  or  temporary  influence  on  the 
health,  strength,  and  longevity  of  the  party,  we  are  of  opinion 
that  the  court  did  not  err  in  the  criterion  by  which  it  di- 
rected the  jury  to  decide  the  interrogatory  propounded  to 
them.* 

Passing  then  to  the  second  branch  of  the  case.  The  de- 
fendant excepted  to  the  introduction  of  the  oral  testimony 
regarding  the  action  of  the  agent,  and  to  the  instructions  of 
the  court  on  that  subject ;  and  assigns  the  ruling  of  the  court 
as  error  on  the  ground  that  it  permitted  the  written  contract 
to  be  contradicted  and  varied  by  parol  testimony. 

The  great  value  of  the  rule  of  evidence  here  invoked  can- 
not be  easily  overestimated.  As  a  means  of  protecting  those 
who  are  honest,  accurate,  and  prudent  in  making  their  con- 
tracts, against  fraud  and  false  swearing,  against  carelessness 
and  inaccuracy,  by  furnishing  evidence  of  what  was  intended 
by  the  parties,  which  can  alwaj's  be  produced  without  fear 
of  change  or  liability  to  misconstruction,  the  rule  merits  the 
eulogies  it  has  received.  But  experience  has  shown  that  in 
reference  to  these  very  matters  the  rule  is  not  perfect  The 
written  instrument  does  not  always  represent  the  intention 
of  both  parties,  and  sometimes  it  fails  to  do  so  as  to  either; 
and  where  this  has  been  the  result  of  accident,  or  mistake, 
or  fraud,  the  principle  has  been  long  recognized  that  under 
proper  circumstances,  and  in  an  appropriate  proceeding,  the 
instrument  may  be  set  aside  or  reformed,  as  best  suits  the 
purposes  of  justice.    A  rule  of  evidence  adopted  by  the 


*  Wilkinson  v.  Connecticut  Mutual  Life  InBurance  Co.,  80  Iowa,  119. 
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coarts  as  a  protection  against  fraud  and  false  swearing, 
woold,  as  was  said  in  regard  to  the  analogous  rule  known 
as  the  statute  of  frauds,  become  the  instrument  of  the  ^^erj 
fraud  it  was  intended  to  prevent,  if  there  did  not  exist  some 
authority  to  correct  the  universality  of  its  application.  It 
is  upon  this  principle  that  courts  of  equity  proceotl  in  giving 
the  relief  just  indicated;  and  though  the  courts,  in  a  com- 
mon law  action,  may  be  more  circumscribed  in  the  freedom 
with  which  they  inquire  into  the  origin  of  written  agree- 
ments,  such  an  inquiry  is  not  always  forbidden  by  the  mere 
fact  that  the  party's  name  has  been  signed  to  the  writing 
offered  in  evidence  against  him. 

In  the  case  before  us  a  paper  is  offered  in  evidence  against 
the  plaintiff  containing  a  representation  concerning  a  matter 
materia]  to  the  contract  on  which  the  suit  is  brought,  and  it 
is  not  denied  that  be  signed  the  instrument,  and  that  the 
representation  is  untrue.  But  the  parol  testimony  makes  it 
clear  beyond  a  question,  that  this  party  did  not  intend  to 
make  that  representation  when  he  signed  the  paper,  and  did 
not  know  he  was  doing  so,  and,  in  fact,  had  refused  to  make 
any  statement  on  that  subject.  If  the  writing  containing 
this  representation  had  been  prepared  and  signed  by  the 
plaintiff  in  bis  application  for  a  policy  of  insurance  on  the 
life  of  his  w*ife,  and  if  the  representation  complained  of  had 
been  inserted  by  himself,  or  by  some  one  who  was  his  agent 
alone  in  the  matter,  and  forwarded  to  the  principal  office  of 
the  defendant  corporation,  and  acted  upon  as  true,  hy  the 
officers  of  the  company,  it  is  easy  to  see  that  justice  would 
authorize  them  to  hold  him  to  the  truth  of  the  statement, 
and  that  as  they  had  no  part  in  the  mistake  which  he  made, 
or  in  the  making  of  the  instrument  which  did  not  truly 
represent  what  he  intended,  he  should  not,  after  the  event, 
be  permitted  to  show  his  own  mistake  or  carelessness  to  the 
prejudice  of  the  corporation. 

If,  however,  we  suppose  the  party  making  the  insurance 
to  have  been  an  individual,  and  to  have  been  present  when 
the  application  was  signed,  and  soliciting  the  assured  to 
make  the  contract  of  insurance,  and  that  the  insurer  himself 
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wrote  out  all  these  representations,  and  was  told  by  the 
plaintift*  and  his  wife  that  they  knew  nothing  at  all  of  this 
particular  subject  of  inijuiry,  and  that  they  refused  to  make 
any  statement  about  it,  and  yet  knowing  all  this,  wrote  the 
representation  to  suit  himself,  it  is  equally  clear  that  for  the 
insurer  to  insist  that  the  policy  is  void  because  it  contains 
this  statement,  would  be  an  act  of  bad  faith  and  of  the 
grossest  injustice  and  dishonesty.  And  the  reason  for  this 
is  that  the  representation  was  not  the  statement  of  the  plain- 
tiff, and  that  the  defendant  knew  it  was  not  when  he  made 
the  contract;  and  that  it  was  made  by  the  defendant,  who 
procured  the  plaintiff's  signature  thereto. 

It  is  in  precisely  such  cases  as  this  that  courts  of  law  iu 
modern  times  have  introduced  the  doctrine  of  equitable 
estoppels,  or,  as  it  is  sometimes  called,  estoppels  in  pais. 
The  principle  is  that  where  one  party  has  by  his  representa- 
tions or  his  conduct  induced  the  other  party  to  a  transaction 
to  give  him  an  advantage  which  it  would  be  against  equity 
and  good  conscience  for  him  to  assert,  he  would  not  in  a 
court  of  justice  be  permitted  to  avail  himself  of  that  advan- 
tage.  And  although  the  cases  to  which  this  principle  is  to 
be  applied  are  not  as  well  defined  as  could  be  wished,  the 
general  doctrine  is  well  understood  and  is  applied  by  courts 
of  law  as  well  as  equity  where  the  technical  advantage  thus 
obtained  is  set  up  and  relied  on  to  defeat  the  ends  of  justice 
or  establish  a  dishonest  claim.  It  has  been  applied  to  the 
precise  class  of  cases  of  the  one  before  us  in  numerous  well- 
considcred  judgments  by  the  courts  of  this  count4*y.*  In- 
deed, the  doctrine  is  so  well  understood  and  so  often  en- 
forced that,  if  in  the  transaction  we  are  now  considering. 
Ball,  the  insurance  agent,  who  made  out  the  application, 
bad  been  in  fact  the  underwriter  of  the  policy,  no  one  would 
doubt  its  applicability  to  the  present  case.  Tet  the  propo- 
sition admits  of  as  little  doubt  that  if  Ball  was  the  agent  of 

*  Plamb  V,  Cattftrauguft  Ins.  Co.,  IS  New  York,  802;  Rowley  v.  Empire 
Ins.  Co.,  80  Id.  6j0;  Woodbury  Sttvings  Bank  v.  Charter  Oak  Ins.  Co.^  81 
Connocticut,  526-  Combs  «.  The  Hannibal  Savings  and  Ins.  Co.,  48 
souri,  14S. 
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the  iiisarnnce  company,  and  not  of  the  plaintitf,  in  what  he 
did  in  filling  up  the  application,  the  company  mast  be  held 
to  stand  jast  as  he  would  if  he  were  the  principaL 

Although  the  very  welUconsidered  brief  of  counsel  foi 
plaintiff  in  error  takes  no  issue  on  this  point,  it  is  obvious 
that  the  soundness  of  the  court's  instructions  must  be  tested 
mainly  by  the  answer  to  be  given  to  the  question,  '*  Whose 
agent  was  Ball  in  filling  up  the  application  ?'' 

This  question  has  been  decided  differently  by  courts  of 
the  highest  respectability  in  cases  precisely  analogous  to  the 
present  It  is  not  to  be  denied  that  the  application,  logically 
considered,  is  the  work  of  the  assured^  and  if  left  to  him- 
self or  to  such  assistance  as  he  might  select,  the  person  so 
selected  would  be  his  agent,  and  he  alone  would  be  respon- 
sible. On  the  other  hand,  it  is  well  known,  so  well  that  no 
court  would  be  justified  in  shutting  its  eyes  to  it,  that  insur- 
ance companies  organized  under  the  laws  of  one  State,  and 
having  in  that  State  their  principal  business  office,  send 
these  agents  all  over  the  land,  with  directions  to  solicit  and 
procure  applications  for  policies,  furnishing  them  with 
printed  arguments  in  faVor  of  the  value  and  necessity  of 
life  insurance,  and  of  the  special  advantages  of  the  corjpora- 
tion  which  the  agent  represents.  They  pay  these  agents 
large  commissions  on  the  premiums  thus  obtained,  and  the 
policies  are  delivered  at  their  hands  to  the  assured.  The 
agents  are  stimulated  by  letters  and  instructions  to  activity 
in  procuring  contracts,  and  the  party  who  is  in  this  manner 
induced  to  take  out  a  policy^  rarely  sees  or  knows  anything 
about  the  company  or  its  officero  by  whom  it  is  issued,  but 
looks  to  and  relies  upon  the  agent  who  has  persuaded  him 
to  efiect  insurance  as  the  full  and  complete  representative 
of  the  company,  in  all  that  is  said  or  done  in  making  the 
contract.  Has  he  not  a  right  to  so  regard  him  ?  It  is  quite 
true  that  the  reports  of  judicial  decisions  are  filled  with  the 
efforts  of  these  companies,  by  their  counsel,  to  establidh 
the  doctrine  that  they  can  do  all  this  and  yet  limit  their 
responsibility  for  the  acts  of  these  agents  to  the  simple 
receipt  of  the  premium  and  delivery  of  the  polic}',  the  argu- 
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ment  being  that,  aa  to  all  other  acts  of  the  agent,  he  is  the 
agent  of  the  assured.  This  proposition  is  not  without  snp* 
port  in  some  of  the  earlier  decisions  on  the  subject;  and,  at 
a  time  when  insurance  companies  waited  for  parties  to  come 
to  them  to  seek  assurance,  or  to  forward  applications  on 
their  own  motion,  the  doctrine  had  a  reasonable  foundation 
to  rest  upon.  But  to  apply  such  a  doctrine,  in  its  full  force 
to  the  system  of  selling  policies  through  agents,  which  we 
have  described,  would  be  a  snare  and  a  delusion,  leading,  as 
it  has  done  in  numerous  instances,  to  the  grossest  frauds,  of 
which  the  insurance  corpomtions  receive  the  benefits,  and 
the  parties  supposing  themselves  insured  are  the  victims. 
The  tendency  of  the  modern  decisions  in  this  country  is 
steadily  in  the  opposite  direction.  The  powers  of  the  agent 
are,  primd  faeie^  coextensive  with  the  business  intrusted  to 
his  care,  and  will  not  be  narrowed  by  limitations  not  com- 
municated to  the  person  with  whom  he  deals.*  An  insur- 
ance company,  establishing  a  local  agency,  must  be  held 
responsible  to  the  parties  with  whom  they  transact  business 
for  the  acts  and  declarations  of  the  agent,  within  the  scope 
of  his  employment,  as  if  they  proceeded  from  the  principal.f 
In  the  fifth  edition  of  American  Leading  Cases,^  after  a 
full  consideration  of  the  authorities,  it  is  said : 

"By  the  interested  or  officioas  zeal  of  the  agents  employed 
by  the  insurance  companies  in  the  wish  to  outbid  each  other 
and  procure  customers,  they  not  unfrcquontly  mislead  the  in- 
sured, by  a  false  or  erroneous  statement,  of  what  the  applica- 
tion should  contain,  or,  taking  the  preparation  of  it  into  their 
own  bands,  procure  his  signature  by  an  assurance  that  it  is 
properly  drawn,  and  will  meet  the  requirements  of  tbe  pplicy. 
The  better  opinion  seems  to  be  that,  when  this  course  is  pur- 
sued, the  description  of  the  risk  should,  though  nominally  pro- 

*  Bebee  v.  Hartford  Ins.  Co.,  25  Connecticut,  51 ;  Tbe  Lycoming  Ins. 
Co.  V.  Schollonbergcr,  8  Wright,  259;  Beal  v.  Tbe  Park  Ins.  Co  ,  16  Wisoon- 
sin,  241 ;  Davenport  v.  Peoria  Ins.  Co.,  17  Iowa,  276. 

f  Savings  Bank  v.  Cbarter  Oak  Ins.  Co.,  81  Connecticut,  517;  Horwitsv. 
Equitable  Ins.  Co.,  40  Missouri,  557;  Ayres  v,  Hartford  Ins.  Co.,  17  lows, 
176;  The  Howard  Ins.  Co.  v.  Bruner,  11  Harris,  50. 

)  Published  A.D.  1872,  yol.  2,  p.  017. 
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oeeding  from  the  insared,  bo  regarded  as  tho  act  of  the  in- 
surera."* 

The  modern  decisions  fally  sustain  this  proposition,  and 
they  seem  to  us  founded  in  reason  and  justice,  and  meet  our 
entire  approval.  This  principle  does  not  admit  oral  testi- 
mony  to  vary  or  contradict  that  which  is  in  writing,  but  it 
goes  upon  the  idea  that  the  writing  offered  in  evidence  was 
not  the  instrument  of  the  party  whose  name  is  signed  to  it; 
that  it  was  procured  under  such  circumstances  by  the  other 
side  as  estops  that  side  from  using  it  or  relying  on  its  con- 
tents; not  that  it  may  be  contradicted^by  onil  testimony, 
but  that  it  may  be  shown  by  such  testimony  that  it.  cannot 
be  lawfully  used  against  the  party  whose  name  is  signed 

Judgment  affirmed. 


£Z  PARTE  McNiEL. 

1.  The  sUtntee  of  the  several  Btates  regulating  the  Bubject  of  pilotage  are, 

in  Tiew  of  the  numoroos  acta  of  Congress  recogniaing  and  adopting 
them,  to  be  regarded  as  constitutionally  made,  until  Congress  by  its 
own  acts  supersedes  them.  CooUy  v.  The  Board  of  Wardens  of  Uie  Cdy 
0/  Philadelphia  (12  Howard,  812),  affirmed. 

2.  The  sum  of  money  given  by  statute  as  bHlf-pilotagei  to  a  pilot  who  first 

tenders  bis  services  to  a  vessel  coming  into  port  and  is  refused,  is  not  a 
*<  penalty,"  but  is  a  compensation  under  implied  contract. 
8.  Although  a  State  statute  cannot  confer  J  u  riff  diction  on  a  Federal  court,  it 
may  yet  give  a  right,  to  which,  other  things  allowing,  such  a  court  may 
give  effect. 

SuR  petition  for  a  writ  of  prohibition  to  the  judge  of  tho 
District  Court  of  the  United  8tates  for  the  Eastern  District 
of  New  York. 

Mr.  Donahue^  in  support  of  the  petition  ;  Mr.  F.  A.  Wilcox^ 
contra. 

Mr.  Justice  SWAYNE  stated  the  case  and  delivered  the 
opinion  of  the  court. 

Alexander  Banter  filed  his  libel  in  tho  District  Court 

*  Rowley  v.  Empire  Ins.  Co.,  86  New  York,  660. 
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above  named  agsiinBt  the  owners  of  the  bark  Maggie  McNiel, 
wherein  it  was  set  forth  that  the  li-bellant  was  a  pilot  of  the 
port  of  New  York,  duly  licensed  under  the  laws  of  the  State 
of  New  York,  to  pilot  vessels  by  way  of  Hellgate,  and  that 
the  respondents  were  the  owners  of  the  bark;  that  on  the 
27th  day  of  February,  1870,  the  libellant,  at  a  point  on  Long 
Island  Sound,  tendered  his  services  and  offered  to  the  mas- 
ter of  the  bark  to  pilot  her  by  way  of  Hellgate  to  the  port 
of  New  York,  and  notwithstanding  that  the  libellant  was 
the  first  pilot  so  offering  his  services  they  were  refused; 
that  the  bark  was  a  registered  vessel  foreign  to  the  port  of 
New  York,  and  drew  more  than  thirteen  feet  of  water,  so 
that  there  became  due  to  the  libellant  by  reason  of  the 
premises  the  sum  of  twenty-three  dollars;  that  payment 
has  been  demanded  and  refused,  and  that  the  premises  are 
within  the  admiralty  and  maritime  jurisdiction  of  the  United 
States  and  of  the  court  to  which  the  libel  was  addressed. 

Process  was  issued  according  to  the  prayer  of  the  libel, 
and  the  respondents  not  being  found  the  vessel  was  attached. 
Alexander  McNiel  intervened  as  claimant  and  answered  the 
libel.  The  answer  denies  that  the  action  is  founded  upon  a 
contract  civil  and  maritime.  It  admits  that  the  bark  was 
sailing  under  a  register,  and  alleges  that  she  was  towed 
through  Hellgate  by  a  steam-tug,  which  had  on  board  a 
duly  licensed  pilot,  and  that  the  master  of  the  bark  paid  for 
the  service.  It  insists  that  the  cause  of  action  set  forth  in 
the  libel  is  not  enforceable  by  the  District  Court  and  not 
within  its  jurisdiction.  Testimony  was  taken,  the  cause 
proceeded  to  hearing,  and  the  court  gave  judgment  for  the 
amount  claimed  by  the  libellant.  The  respondent  applies 
for  a  writ  of  prohibition  to  restrain  the  District  Court  from 
enforcing  the  judgment. 

The  grounds  relied  upon  are : 

(1)  That  the  District  Court  has  no  jurisdiction  of  the  cause 
of  action  stated  in  the  libel. 

(2)  That  no  lion  existed  on  the  vessel  enforceable  in  a  court 
of  admiralty. 

The  statute  of  the  State  upon  which  the  libel  was  founded 


J 
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is  entitled  ^*  An  act  concerning  the  Pilots  of  tlie  Channel  of 
the  East  River,  commonly  called  Hellgate,  passed  April 
15th,  1847,  as  amended  March  12th,  1860,  March  14th,  1865, 
April  16th,  1868,  and  April  5th,  1871."  It  is  a  carefully 
digested  system  of  regulations,  covering  the  whole  subject 
of  pilotage,  and  was  designed  to  secure  the  appointment  of 
qualified  persons  and  to  insure  as  far  as  possible  the  faithful 
performance  of  their  duties.  All  appointments  are  required 
to  be  made  upon  the  recommendation  of  the  board  of  war- 
dens of  the  port  of  New  York  to  the  governor,  the  nomina- 
tion by  him  to  the  Senate  of  the  State  of  the  persons  so 
recommended,  and  their  confirmation  by  that  body.  Ap- 
prentices are  required  to  serve  three  years,  to  be  examined 
twice  during  the  last  year  by  the  board  of  wardens,  and  to 
serve  two  years  afterwards  as  deputies  before  they  can  be 
appointed  pilots.  The  seventh  section  of  the  act  provides 
that  a  pilot  who  shall  first  tender  his  services  may  demand 
from  the  master  of  any  vessel  of  one  hundred  tons  burden 
and  upwards,  navigating  Hellgate,  to  whom  the  tender  was 
made  and  by  whom  it  was  refused,  half-pilotage,  the  amount 
to  be  ascertained  according  to  the  rules  prescribed  by  the 
act.  Certain  exceptions  are  made  which  do  not  iiffect  this 
case  and  which  it  is  therefore  not  necessary  to  consider. 

It  is  not  denied  that  the  case  made  by  the  libel  is  within 
the  statute,  nor  that  it  was  established  by  the  testimony,  but 
it  is  insisted  that  the  statute  is  in  conflict  with  the  power  of 
Congress  to  regulate  commerce,  and  is  therefore  void. 

It  must  be  admitted  that  pilot  regulations  are  regulations 
of  commerce.  A  pilot  is  as  much  a  part  of  the  commercial 
marine  as  the  hull  of  the  ship  and  the  helm  by  which  it  is 
guided;  and  half  pilotage,  as  it  is  called,  is  a  necessary  and 
usual  part  of  every  system  of  such  provisions.  Pilots  are  a 
meritorious  class,  and  the  service  in  which  they  are  engaged 
is  one  of  great  importance  to  the  public.  It  is  frequently 
full  of  hardship,  and  sometimes  of  peVil;  night  and  day,  in 
winter  and  summer,  in  tempest  and  calm,  they  must  be 
present  at  their  proper  places  and  ready  to  perform  the 
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duties  of  their  vocation.  They  are  thus  shut  out  for  the 
time  being  from  more  lucrative  pursuits  and  confined  to  a 
single  field  of  employment. 

It  is  not  complained  anywhere,  so  far  as  we  are  advised, 
that  the  sum  of  what  is  allowed  them  is  oppressive,  or  that 
including  half-pilotage,  it  is  more  than  sufficient  to  secure 
the  services  of  persons  of  proper  qualifications  and  to  give 
them  a  reasonable  compensation. 

There  is  nothing  new  in  provisions  of  the  same  character 
with  the  one  here  under  consideration.  They  have  obtained 
from  an  early  period  and  are  to  be  found  in  the  laws  of  most 
commercial  states.  The  obligation  on  the  captain  to  take  a 
pilot,  or  be  responsible  for  the  damages  that  might  ensue, 
was  prescribed  in  the  Roman  Law.*  The  Hanseatic  ordi- 
nances, about  1457,  required  the  captain  to  take  a  pilot  under 
the  penalty  of  a  mark  of  gold.  The  maritime  law  of  Swe- 
den, about  1500,  imposed  a  penalty  for  refusing  a  pilot  of 
150  thalers,  one-third  to  go  to  the  informer,  one  third  to  the 
pilot  who  offered,  and  the  residue  to  poor  mariners.  By  the 
maritime  code  of  the  Pays  Bos  the  c^aptain  was  required  to 
take  a  pilot  under  a  penalty  of  50  reals,  and  to  be  respon- 
sible for  any  loss  to  the  vessel*  By  the  maritime  law  of 
France,  ordinance  of  Louis  the  XIV,  1681,  corporal  punish- 
ment was  imposed  for  refusing  to  take  a  pilot,  and  the  vessel 
was  to  pay  50  Hvres,  to  be  applied  to  the  use  of  the  marine 
hospital  and  to  repair  damages  from  stranding.  In  England 
(8  George  I,  ch.  18),  if  a  vessel  were  piloted  by  any  but  a 
licensed  pilot,  a  penalty  of  £20  was  to  be  collected  for  the 
use  of  superannuated  pilots,  or  the  widows  of  pilots.  In  the 
United  States,  provisions,  more  or  less  stringent,  requiring 
the  payment  of  a  sum  when  no  pilot  is  taken,  are  to  be 
found  in  the  statutes  of  ten  of  the  States.  The  earliest  of 
these  statutes  is  that  of  Massachusetts  of  1788,  and  the  latest, 
to  which  our  attention  has  been  called,  the  statute  of  New 
York  here  under  consideration. 

«  Digest,  Book  19,  tit.  2,  Edict  of  Ulpinn,  I,  110;  in  the  LawB  of  Oleron, 
I,  232;  in  tho  Consulate  de  Mer,  II,  260;  and  in  the  Maritime  Law  of 
Denmark,  III,  262  (Pardessos). 
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But,  conceding  that  this  provision  is  a  rcgul.itiou  of  com- 
merce and  within  the  power  of  Congress  upon  that  sabject, 
it  by  no  means  follows  that  it  involves  the  constitutional 
conflict  insisted  npon  bv  the  counsel  for  the  petitioner.  In 
the  complex  system  of  polity  which  prevails  in  this  country 
the  powers  of  government  may  be  divided  into  four  classes. 

Those  which  belong  exclusively  to  the  States. 

Those  which  belong  exclusively  to  the  National  govern- 
ment. 

Those  which  may  be  exercised  concurrently  and  inde- 
pendently by  both. 

Those  which  may  be  exercised  by  the  States,  but  only 
until  Congress  shall  see  fit  to  act  upon  the  subject.  The 
authority  of  the  State  then  retires  and  lies  in  abeyance  until 
the  occasion  for  its  exercise  shall  recur. 

The  commercial  power  lodged  by  the  Constitution  in  Con- 
gress is,  in  part,  of  this  character.  Some  of  the  rules  pre- 
scribed in  the  exercise  of  that  power  must,  from  the  nature 
of  things,  be  uniform  throughout  the  country.  To  that  ex- 
tent the  power  itself  must,  necessarily,  be  exclusive;  as 
much  so  as  if  it  had  been  so  declared  to  be,  by  the  organic 
law,  in  express  terms.  Others  may  well  vary  with  the  vary- 
ing circumstances  of  different  localities.  In  the  latter  con- 
tingency the  States  may  prescribe  the  rules  to  be  observed 
until  Congress  shall  supersede  them ;  the  Constitution  and 
laws  of  the  United  States  in  such  case,  as  in  all  others  to 
which  they  apply,  being  the  supreme  law  of  the  land.  This 
subject,  in  some  of  its  aspects,  was  fully  considered  in  Gilr 
man  v.  Philadelphia,*  What  is  there  said  need  not  be  re- 
peated. In  that  case  it  was  held  that  the  State  of  Pennsyl- 
vania might  competently  authorize  a  bridge  to  be  built 
across  the  Schuylkill  River  in  that  city,  but  that  Congress, 
in  the  exercise  of  its  paramount  power,  might  require  it  to 
be  removed,  and  prohibit  and  punish  the  erection  of  like 
structures,  whenever  it  was  deemed  expedient  to  do  so.  It 
is  the  exercise,  and  not  the  existence,  of  the  power  that  is 
effectual  and  exclusive. 


*  8  Wallace,  718. 
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The  Constitution  took  eftect  on  the  first  Wednesday  of 
March,  1789.  Pilot  laws  existed  in  several  of  the  States  at 
that  time,  and  were  subsequently  enacted  in  others.  In  all 
such  States,  it  is  believed,  they  have  been  changed  irom 
time  to  time  according  to  the  will  of  their  4*e6pective  legis- 
latures. Suits  in  the  State  courts  have  been  founded  upon 
them  and  recoveries  had,  and  many  such  cases  are  reported* 
In  none  of  them  have  we  found  that  the  question  was  raised, 
or  a  doubt  expressed,  as  to  the  validity  of  the  laws  or  the 
authority  of  the  States  to  enact  them.* 

The  legislation  of  Congress  upon  the  subject  is  as  fol* 
lows :  The  4th  section  of  the  act  of  August  7th,  1789,t  pro- 
vided that  pilots  should  be  regulated  by  the  existing  laws 
of  the  States,  or  such  as  the  States  should  thereafter  enact, 
**  until  further  legislative  provision  should  be  made  by  Con- 
gress." Whatever  may  be  the  effect  of  the  provision  look- 
ing to  future  State  legislation,  it  is  clear  that  the  body  which 
passed  the  section  did  not  doubt  the  power  of  the  States  to 
legislate  upon  the  subject.  This  was  the  first  Congress 
which  sat  under  the  Constitution,  and  many  of  its  members 
were  membera  of  the  Convention  which  framed  that  instru* 
ment.  The  act  of  March  2d,  18S7,J  declares  that  a  vessel, 
approaching  or  leaving  a  port  situate  upon  waters  which  are 
the  boundary  between  two  States,  may  employ  a  pilot  licensed 
by  either  of  such  States,  "  any  law,  usage,  or  custom  to  the 
contrary  notwithstanding."  The  act  of  August  80th,  1852,§ 
regulates  the  appointment  of  pilots  upon  certain  steamboats, 
and  is  a  complete  system  as  to  the  class  of  vessels  to  which 
it  applies.  The  act  of  June  8th,  1864,||  regulates  the  fee  to 
be  paid  by  a  pilot  for  his  certificate  under  the  act  of  1852. 
It  also  requires  pilots  of  the  vessels  of  the  class  named  to  be 
licensed  according  to  the  provisions  of  that  act  The  act 
of  July  18th,  1866,^  declares  that  no  regulation  shall  be 

*  4  Metcalf,  416 ;  Smith  v.  Swift,  8  Id.  829 ;  Martin  «.  Hilton,  9  Id.  871 ; 
Nickerson  v.  Maeon,  18  Wendell,  64;  Lowv.  Commiuioners  of  Pilotage, 
B.  M.  Cbarlton,  807 ;  Matthew  Hunt  v.  Mickey,  12  Metcalf,  846. 

t  1  Sut.  at  Large,  54  t^  Id.  168.  {  10  Id.  68. 

y  18  Id.  120  f  14  Id.  98. 

VOL.  xin  16 
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Adopted  by  any  State  making  a  diacriminatioD  ae  to  the  mle 
of  balf-pilotage  between  the  Teeeels  therein  described,  and 
anch  eztstiug  regulations  were  thereby  annalled.  The  act 
of  Febrnary  25th,  1867,*  contains  a  pilot  regaiation  toach- 
ing  the  sea-going  vessels  there  described,  witli  a  proviso 
that  certain  State  regolatious  should  not  be  thereby  ailected* 
The  act  of  July  25tb,  1866,t  provides  for  the  revocation  of 
the  pilot's  license  for  the  ofiences  specified.  These  several 
acts  assert  and  exercise  the  plenary  power  of  Congress  over 
the  subject.  This  early  and  long-continued  practical  con- 
struction of  the  Constitution  by  both  National  and  State  au* 
thorities,  as  affecting  the  validity  of  the  statutory  provision 
here  in  question,  if  a  doubt  could  otherwise  exist  upon  the 
subject,  would  be  entitled  to  the  gravest  consideration. 

The  precise  question  we  are  considering  came  before  this 
court  in  CooUjf  v.  Tlie  Board  of  Wardens  of  the  Qiy  of  Phila- 
delphia.X  The  suit  was  for  hulf-pilotage  under  a  statute  of 
Pennsylvania,  substantially  the  same,  in  this  particnlar,  with 
the  statute  of  New  York.  The  plaintiff  recovered  in  the 
lower  court,  and  the  Supreme  Court  of  the  State  affirmed 
the  judgment.  The  case  was  brought  here  for  review  by 
a  writ  of  error  under  the  25th  section  of  the  Judiciary  Act, 
and  was  argued  with  exhaustive  learning  and  ability.  This 
court,  after  the  fullest  consideration  of  the  subject,  also  af- 
firmed the  judgment.  We  are  entirely  satisfied  with  that 
adjudication,  and  reaffirm  the  doctrines  which  it  lays  down. 
It  is  conclusive  upon  this  branch  of  the  case  before  us. 

The  other  objections  taken  to  the  judgment  relate  to  the 
jurisdiction  of  the  court.  It  is  said  there  is  no  jurisdiction 
in  admiralty  to  maintain  a  libel  for  a  penalty.  It  was  not  a 
penalty  that  was  recovered.  There  was  a  tender  of  services 
upon  which  the  law  raised  an  implied  promise  to  pay  the 
amount  specified  in  the  statute.§  Courts  of  admiralty  have 
undoubted  jurisdiction  of  all  marine  contracts  and  torts.|| 

*  14  Id.  412.  t  I^-  227.  t  12  Howard,  299. 

{  Common  wealth  «.  Bicketson,  6  Metcatf,  419;  Steamship  Co.  v.  JoUffe, 
2  WttllMce,  460;  Coolej  v.  The  Board  of  Wardens,  12  Howard,  812. 
I  The  Belfait,  7  Wallace,  624;  Ins.  Co.  v.  Dunham,  11  Id.  29. 


Dec.  1871.]  Ex  partb  McNibl.  24S 

Opinion  of  the  court. 

That  contracts  relating  to  pilotage  are  within  the  sphere  of 
the  admiralty  jorisdiction  has  not  been  controverted  by  the 
counsel  for  the  petitioner.  The  question  is  not  an  open  one 
in  this  court,* 

It  is  urged  further  that  a  State  law  could  not  give  juris* 
diction  to  the  District  Court.  That  is  true.  A  State  law 
cannot  give  jurisdiction  to  any  Federal  court;  but  that  is 
not  n  question  in  this  case.  A  State  law  may  give  a  sub- 
stantial right  of  such  a  character  that  where  there  is  no  im- 
pediment arising  from  the  residence  of  the  parties,  the  right 
may  be  enforced  in  the  proper  Federal  tribunal  whether  it 
be  a  court  of  equity,  of  admiralty,  or  of  common  law.  The 
statute  in  such  cases  does  not  confer  the  jurisdiction.  That 
exists  already,  and  it  is  invoked  to  give  effect  to  the  right 
by  applying  the  appropriate  remedy.  This  principle  may 
be  laid  down  as  axiomatic  in  our  National  jurisprudence.  A 
party  forfeits  nothing  by  going  into  a  Federal  tribunal.  Ju- 
risdiction having  attached,  his  case  is  tried  there  upon  the 
same  principles,  and  its  determination  is  governed  by  the 
same  considerations,  as  if  it  had  been  brought  in  the  proper 
State  tribunal  of  the  same  locality.f  In  no  class  of  cases 
has  the  application  of  this  principle  been  sustained  by  this 
court  more  frequently  than  in  those  of  admiralty  and  mari- 
time jurisdiction.^ 

Application  for  writ  denied  and  petition  dismissed. 


«  Hobnrt  et  a1.  v.  Drogan  et  al.,  10  Peters,  120. 

t  Robinson  «.  Campbell,  8  TVbeaton,  228;  United  States  v.  Knight,  14 
Petc»,  815;  Steamboat  Or]<»ans  v.  Phosbus,  11  Id.  184;  Thompson  v.  Phil- 
lips, 1  Baldwin,  272,  204;  Lorman  «.  Clarlie,  2  McLean,  568;  Ex  parte 
Biddle,  2  Mason,  472;  Johnston  v,  Vandyke,  6  McLean,  428;  Prescott  «• 
Kevers,  4  Mason,  827 ;  Clark  v  Sohier,  1  Woodbury  A  Minott,  868. 

X  The  St.  Lawrence,  1  Black,  522;  The  General  Smith,  4  Wheaton,  488; 
Peyroux  «.  Howard,  7  Peters,  824;  Bulea  of  Practice  in  Admiralty,  estftb- 
Ssbed  by  this  coart,  Not.  12  and  92. 
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Bath  County  v.  Amt. 

The  Circait  Courts  of  the  United  BUtee  have  no  power  to  iuae  writs  of 
mandamus  to  State  courU,  by  way  of  original  proceeding,  and  where 
such  writ  is  neither  necessary  nor  ancillary  to  any  jurisdiction  which  the 
court  then  had. 

Hence  such  writ,  on  error  here,  was  held  to  have  been  wrongly 
granted  in  favor  of  a  holder  of  county  bonds,  to  make  the  county  levy 
a  tax ;  the  creditor  not  having  obtained  Judgment  in  the  Circuit  Court 
on  his  claim,  nor  even  put  it  into  suit 

Error  to  the  Circoit  Court  for  the  District  of  Kentucky ; 
the  case  being  thus : 

The  11th  section  of  the  Judiciary  Act  of  1789,  enacts  that — 

''The  Circuit  Court  shall  have  original  cogni£ance  concur- 
rent with  the  courts  of  the  several  States,  of  all  suits  of  a  civU 
nature  at  common  law,  . . .  between  a  citizen  of  the  State  where 
the  suit  was  brought,  and  a  citizen  of  another  State." 

The  14th  section  of  the  same  act,  referring  to  certain 
courts  of  the  United  States,  including  the  Circuit  Courts, 
enacts : 

"  That  all  the  before-mentioned  courts  of  the  United  States 
shall  have  power  to  issue  writs  of  scire  facias,  habeas  corpus,  and 
ALL  other  writs  not  specially  provided  for  by  statute,  which  may 
be  necessary  for  the  exercise  of  their  respective  jurisdictions,  and 
agreeable  to  the  principles  and  usages  of  law.** 

An  act  passed  in  1818  by  the  legislature  of  Kentucky 
(which  State  was  admitted  into  the  Union  A.  D.  1792),  en- 
acts: 

<'  Section  2.  That  it  shall  be  lawful  for  the  person  at  whose 
instance  a  mandamus  may  bo  issued,  to  traverse  the  truth  of 
any  one  or  more  of  the  facts  asserted  in  the  return  made  to  such 
writ,  the  traverser  concluding  the  same  by  an  appeal  to  the 
country  for  the  trial  of  the  contested  facts  upon  which  issue 
may  have  been  taken  by  such  traverse.  A  jary  shall  bo  em- 
panelled and  sworn  by  order  of  the  court  having  jurisdiction 
thereof,  subject  to  the  same  rules  and  regulations,  and  with 
power  to  such  courts  to  superintend  and  control  such  jury,  by 
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iDstracting  them  in  points  of  law  which  may  arise  in  the  coarse 
of  such  trial,  or  of  granting  now  trials  in  the  same  manner,  and 
to  be  governed  by  the  same  principles  which  are  applicable  to 
the  trial  by  jary  in  other  cases  at  common  law. 

"  Section  3.  It  shall  be  the  duty  of  such  court  upon  the  result 
of  any  such  finding  as  aforesaid,  to  pronounce  judgment  thereon 
in  favor  of  either  party  according  to  law,  and  to  award  judg- 
ment for  the  costs  of  suing  out  or  defending  such  mandamus  as 
the  case  may  be,  in  favor  of  the  successful  party,  upon  which 
execution  shall  and  may  be  issued  as  in  other  cases." 

Audy  finally,  an  act  of  Congress  of  May  19th,  1828,  enacts: 

<*  That  the  forms  of  mesne  process,  except  the  style,  and  the 
forms  and  modes  of  proceeding  in  suits  in  the  courts  of  the 
United  States  held  in  those  States  admitted  into  the  Union  since 
the  29th  day  of  September,  in  the  year  1789,  in  those  of  common 
law,  shall  be  the  same,  in  each  of  the  said  States  respectively, 
as  are  now  used  in  the  highest  court  of  original  and  general 
jurisdiction  of  the  same.'' 

With  those  statutes,  Federal  and  State,  in  force,  the  legis- 
lature of  Kentucky  incorporated,  A.  D.  1852,  the  Lexington 
and  Big  Sandy  Kail  road  Conapauy.  By  the  charter  of  the 
railroad  the  county  courts  of  the  different  counties,  through 
which  it  was  to  run,  were  authorized  to  subscribe  to  the 
stock  of  the  road,  and  to  pay  their  subscriptions  by  borrow- 
ing money;  making  the  money  borrowed  payable  in  the 
way  in  which  the  county  courts  should  deem  most  advisable. 
The  iiiterest  on  all  such  sums  borrowed  was  to  be  provided 
for  in  like  manner,  provided  that  all  taxes  laid  to  pay  either 
principal  and  interest,  should  be  sacredly  appropriated  to 
such  purpose  and  no  other.  A  subsequent  act  required  the 
county  courts  to  issue  bonds,  and  to  proceed  to  levy,  assess, 
and  collect  a  tax  to  pay  the  interest  thereon,  according  to 
the  true  intent  and  meaning  of  the  previous  act. 

The  count}'  of  Bath  subscribed  $150,000,  and  issued  one 
hundred  and  fifty  bonds  of  $1000  each,  payable  thirty  years 
from  date,  with  interest  semiannually,  for  which  coupons 
were  annexed.  And  the  company  having  indorsed  them, 
sold,  and  put  them  into  circulation.    The  county  court  levied 
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the  tax  and  paid  the  interest  for  five  years,  and  then  stopped 
payment. 

In  this  state  of  things  one  Amy,  of  New  York,  being  the 
holder  of  eighty-two  of  the  boud>*,  with  the  overdue  and 
unpaid  coupons,  in  November,  1866,  made  a  written  de- 
mand upon  the  justices,  who  composed  the  county  court  of 
Bath  County,  requiring  the  court  forthwith  to  levy  the  neces- 
sary tax  to  pay  his  coupons,  and  notified  to  each  of  the  judges 
that  if  they  did  not  do  so,  he  would  on  the  second  day  of  the 
next  term  of  the  Circuit  Court  of  the  United  States,  sitting 
in  the  District,  move  that  court  for  the  writ  of  mandamus 
requiring  them  to  do  it.  No  tax  was  levied ;  and  at  the 
next  term  of  the  Circuit  Court,  Amy  accordingly  filed  an 
afiidavit  in  the  nature  of  an  information,  setting  forth  spe- 
cifically his  case,  and  concluding  with  a  prayer  for  a  man- 
damus requiring  the  tax  to  be  levied.  The  court  granted 
a  rule  against  the  county  to  show  cause  why  the  writ  should 
not  issue.  The  county  came  and  craved  oyer  of  the  bonds 
and  coupons,  which  was  had,  upon  which  it  moved  the  court 
to  discharge  the  rule ;  and  also  filed  a  response  to  the  rule 
setting  forth  eleven  points  of  defence.  By  agreement  of 
counsel  a  general  traverse  of  the  facts  set  out  in  the  response 
was  entered  on  the  record,  and  the  law  and  facts  submitted 
to  the  court  for  trial  and  decision.  Upon  the  trial,  the  court 
found  the  issues  for  the  plaintifi*,  and  gave  judgment  award- 
ing a  peremptory  writ  of  mandamus.  To  reverse  this  judg- 
ment the  county  brought  the  case  here.  The  chief  ground 
of  the  argument  of  their  counsel,  Messrs.  AL  Blair ^  J.  G.  Car' 
lisle^  and  J,  B,  Beck,  being  that  under  the  14th  section  of  the 
act  of  September  24th,  1789,  the  Circuit  Court  of  the  United 
States  had  no  jurisdiction  to  issue  a  writ  of  mandamus,  there 
having  been  no  previous  judgment  of  the  court  in  favor  of 
the  party  holding  the  obligations,  and  no  previous  attempt 
made  by  it  to  enforce  their  payment  by  its  ordinary  process. 

Messrs,  J.  W.  SievensoUj  and  II.  Myers^  ctmlra^  and  in  sup^ 
port  of  the  ruling  below: 

The  argument  is  that  the  Circuit  Court  had  no  jurisdiction 
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until  the  relator  had  reduced  his  demand  to  judgment,  and 
had  an  execution  returued»"no  property"  thereon.  But 
in  no  case  has  this  court  decided  that  this  was  a  prerequisite 
to  the  jurisdiction. 

Mandamus  is  a  common  law  action,  so  held  by  this  court.* 
The  act  of  1813  of  Kentucky,  in  which  State  the  cause  origi- 
nated, makes  tlie  proceedings  by  mandamus  there  also  a 
suit  of  a  civil  nature  at  common  law;  not  a  mere  incident 
to  another  suit.  The  parties  plead  to  issue.  Issues  of  fact 
are  to  be  tried  by  jury ;  issues  of  law,  by  the  court.  Judg- 
ment is  to  be  awarded,  and  execution  issued  thereon.  This 
act  of  1813  was  in  force  wlien  the  act  of  Congress  of  May 
19th,  1828,  was  adopted,  providing  that  the  proceedings  in 
6uit«  at  common  law,  in  States  admitted  to  the  Union  since 
1789,  shall  be  the  same  in  the  National  courts  in  each  of  said 
States,  iis  are  now  used  in  the  highest  courts  of  original  and 
general  jurisdiction  of  the  same. 

Now  by  the  course  of  proceeding  in  Kentucky,  it  is  not 
necessary  that  a  party  who  has  a  right  to  have  a  tax  levied 
by  a  county  court  or  city  council  to  pay  his  demand,  should 
reduce  the  demand  to  judgment  before  applying  for  the  writ 
of  mandaums  requiring  the  levy  of  the  tax.  This  is  settled 
by  adjiulicated  eases,t  and  that  where  a  party  has  the  right 
to  have  a  county  court  levy  a  tax,  upon  their  refusal,  after 
demand,  lie  may  proceed  in  the  first  instance  for  the  writ. 

Certaifily  this  court,  under  the  act  of  Congress  of  1828, 
will  award  to  the  citizen  of  another  State  the  same  relief 
that  the  State  court  would  give  one  of  its  own  citizens  in  a 
case  arising  upon  the  statute  laws  of  that  State. 

Mr.  Justice  STRONG  delivered  the  opinion  of  the  court. 

It  must  be  considered  as  settled  that  the  Circuit  Courts 
of  the  United  States  are  not  authorized  to  issue  writs  of 
mandamus,  unless  they  are  necessary  to  the  exercise  of  their 
respective  jurisdictions.     Those  courts  are  creatures  of  stat- 

*  Kendall  v.  The  United  Stntes,  12  Peters,  615. 

t  JuEticcs  ol'CInrke  County  v.  Turnpike  Company,  11  Ben  Monroe,  154; 
Maddox  V.  Gruham,  2  Metcalfe,  56 
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Qte,  and  they  have  onlj  so  much  of  the  judicial  power  of 
the  Uuitecl  States  as  the  acts  of  Congress  have  conferred 
upon  them.  The  Judiciary  Act  of  1789,  winch  established 
them,  by  its  11th  section,  enacted  that  they  shall  have  origi- 
nal cognizance,  concurrently  with  the  courts  of  the  several 
States,  of  **  all  suits  of  a  civil  nature  at  common  law,  or  in 
equity,"  between  a  citizen  of  the  State  in  which  the  suit  is 
brought  and  a  citizen  of  another  State,  or  where  an  alien  is 
a  party.  While  it  may  be  admitted  that,  in  some  senses, 
the  writ  of  mandamus  may  properly  be  denominated  a  suit 
at  law,  it  is  still  material  to  inquire  whether  it  was  intentled 
to  be  embraced  in  the  gift  of  power  to  hear  and  determine 
all  suits  at  common  law,  of  a  civil  nature,  conferred  by  the 
Judiciary  Act.  At  the  time  when  the  act  was  passed  it  was 
a  high  prerogative  writ,  issuing  in  the  king's  name  only 
from  the  Court  of  King's  Bench,  requiring  the  performance 
of  some  act  or  duty,  the  execution  of  which  the  court  had 
previously  determined  to  be  consonant  with  right  and  jus- 
tice. It  was  not,  like  ordinary  proceedings  at  law,  a  writ 
of  right,  and  the  court  had  no  jurisdiction  to  grant  it  in  any 
case  except  those  in  which  it  was  the  legal  judge  of  the  duty 
required  to  be  performed.  Nor  was  it  applicable,  as  a  pri- 
vate remedy,  to  enforce  simple  common-law  rights  between 
individuals.  Were  there  nothing  more,  then,  in  the  Judiciary 
Act  than  the  grant  of  general  authority  to  take  cognizance 
of  all  suits  of  a  civil  nature  at  common  law,  it  might  well  be 
doubted  whether  it  was  intended  to  confer  the  extraordinary 
powers  residing  in  the  British  Court  of  King's  Bench  to 
award  prerogative  writs.  AH  doubts  upon  this  subject,  how- 
ever, are  set  at  rest  by  the  14th  section  of  the  same  act,  which 
enacted  that  Circuit  Courts  shall  have  ^^  power  to  issue  writs 
of  scire  faciaSj  habeas  corpus^  and  all  other  writs  not  specially 
provided  for  by  statute,  which  may  be  necessary  to  the  ex- 
ercise of  their  respective  jurisdictions  and  agreeable  to  the 
principles  and  usages  of  law."  Among  those  other  writs, 
no  doubt,  mandamus  is  included;  and  this  special  provision 
indicates  that  the  power  to  grant  such  writs  generally  was 
not  understood  to  be  granted  by  the  lltb  section,  which  con- 


Dec.  1871.]  Bath  County  v.  Amy.  249 

Opinion  of  the  court. 

ferred,  only  to  a  limited  extent,  upon  the  Circuit  Courts  the 
judicial  power  existing  in  the  government  under  the  Consti- 
tution. Power  to  issue  such  writs  is  granted  by  the  14th 
section,  but  with  the  restriction  that  they  shall  be  necessary 
to  the  exercise  of  the  jurisdiction  given.  Why  make  this 
grant  if  it  had  been  previously  made  in  the  11th  section? 
The  limitation  only  was  needed. 

This  subject  has  heretofore  been  under  consideration  in 
this  court,  and  in  Mclntire  v.  Wood,*  it  was  unanimously  de- 
cided that  the  power  of  the  Circuit  Courts  to  issue  the  writ 
of  mandamus  is  confined  exclusively  to  those  cases  in  which 
it  may  be  necessary  to  the  exercise  of  their  jurisdiction. 
The  court  said  :  "Had  the  11th  section  of  the  Judiciary  Act 
covered  the  whole  ground  of  the  Constitution,  there  would 
be  much  reason  for  exercising  this  power  in  many  cases 
wherein  some  ministerial  act  is  necessary  to  the  completion 
of  an  individual  right  arising  under  laws  of  the  United 
States,  and  the  14th  section  of  the  act  would  sanction  the 
issuing  of  the  writ  for  such  a  purpose.  But,  although  the 
judicial  power  of  the  United  States  extends  to  cases  arising 
under  the  laws  of  the  United  States,  the  legislature  have  not 
thought  proper  to  delegate  the  exeixiise  of  that  power  to  its 
Circuit  Courts,  except  in  certain  specified  cases."  And  in 
McClung  v.  iSiW//wa?f,t  this  court  said,  when  speaking  of  the 
power  to  issue  writs  of  mandamus:  "The  14th  section  of 
the  act  under  consideration  (the  Judiciary  Act)  could  only 
have  been  intended  to  vest  the  power  •  •  .  in  cases  where 
the  jurisdiction  already  exists,  and  not  where  it  is  to  be 
courted  or  acquired  by  means  of  the  writ  proposed  to  be 
sued  out."  In  other  words,  the  writ  cannot  be  used  to  con- 
fer a  jurisdiction  which  the  Circuit  Court  would  not  have 
without  it.  It  is  authorized  only  when  ancillary  to  a  juris- 
diction already  acquired.  The  doctrine  asserted  in  both 
these  cases  was  conceded  to  be  correct  by  both  the  majority 
and  the  minority  of  the  court  in  Kendall  v.  Tlie  United  Slates.X 

♦  7  Cranch,  604.  t  ^  Wheaton,  601. 

X  V2  Peters,  6S4 ;  see  aUo  The  Secretary  v.  HcOarraban,  9  WaUaoe,  811. 
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The  power  to  iseae  a  writ  of  niandHiBUs  as  au  originnl  nnd 
indepeudent  proceediug  does  not,  theu^  belong  to  the  Circuit 
Courts. 

It  has  been  argued,  on  behalf  of  the  defendant  in  error, 
that  the  writ  of  mandamus  is  a  civil  action  in  Kentucky; 
that  the  proceedings  therein  were  regulated  by  an  act  of  the 
legislature  of  that  State,  approved  January  8th,  1818,  still  in 
force,  which  directed  how  a  traverse  to  the  return  shall  be 
tried  in  the  State  courts,  and  what  judgment  may  be  pro- 
nounced, and  that  the  act  of  Congress  of  May  19th,  1828, 
directed  that  the  proceedings  in  suits  at  common  law  in 
States  admitted  to  the  Union  since  1789,  of  which  Kentucky 
is  one,  shall  be  the  same  in  the  Federal  courts  as  those  used, 
when  the  act  was  passed,  in  the  highest  courts  of  original 
and  general  jurisdiction  in  those  States.  Hence  it  is  inferred 
that  the  law  of  Kentucky  respecting  mandamus  has  been 
adopted  as  a  part  of  the  rule  of  practice  of  the  United  States 
Circuit  Court  for  that  State,  The  argument  rests  on  a  mis- 
apprehension of  the  meaning  of  the  act  of  1828.  It  was  a 
process  act,  designed  only  to  regulate  proceedings  in  the 
Federal  courts  after  they  had  obtained  jurisdiction ;  not  to 
enlarge  their  jurisdiction.  The  purpose  was  to  nnike  the 
forms  of  process  and  forms  and  niodes  of  proceeding  in  those 
courts  correspond  with  the  forms  and  modes  in  use  in  the 
State  courts.  The  words  of  the  act  are,  "  that  the  forms  of 
mesne  process,  except  the  style,  and  the  forms  and  modes 
of  proceeding  in  suits  in  the  courts  of  the  United  States  held 
in  those  States  admitted  into  the  Union  since  the  29tli  day 
of  September,  in  the  year  1789,  in  those  of  common  law, 
shall  be  the  same,  in  each  of  the  said  States  respectively,  as 
are  now  used  in  the  highest  court  of  original  and  general 
jurisdiction  of  the  same."  It  is  quite  too  much  to  infer 
from  this  an  enlargement  of  jurisdiction,  or  an  adoption  of 
all  the  powers  which  the  State  courts  then  had.  There  is, 
then,  no  act  of  Congress  which  has  conferred  upon  Circuit 
Courts  authority  to  issue  the  writ  of  mnn<lamus  as  an  original 
proceeding,  or  at  all,  except  when  necessary  for  the  exercise 
of  the  jurisdiction  conferred  upon  them  by  law. 
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Applying  this  role  to  the  present  case  it  is  decisive.  The 
reIator*6  claim  for  payment  had  iK>t  been  brought  to  judg- 
ment in  the  Circuit  Court,  nor  had  it  been  put  in  suit.  His 
application  for  a  mandamus  was,  therefore,  an  original  pro- 
ceeding, neither  necessary  nor  ancillary  to  any  jurisdiction 
which  the  court  then  had.  For  this  reason  it  should  have 
been  denied,  and  the  judgment  that  a  peremptory  mapdamus 
should  issue  was  erroneous. 

Judgment  reversed,  and  the  cause  remanded  with  in- 
structions to 

Dismiss  the  petition  for  a  mandamus. 


United  States  v.  Avert. 

1.  The  court  cannot  take  cognizance  of  a  division  of  opinion  under  the  Ja- 

diciarv  Act  of  1802,  between  the  Judges  of  the  Circuit  Court  on  a  motion 
to  quash  an  indictment,  even  when  the  motion  presents  the  question 
of  the  jurisdiction  of  the  Circuit  Court  to  try  the  olTence  charged. 

2.  Uniied  States  ▼.  Rosenbufyh  (7  Wallace,  580),  recognized  and  followed. 

On  certificate  of  division  in  opinion  between  the  judges 
of  the  Circuit  Court  for  the  District  of  South  Carolina: 

Averv  and  others  were  indicted  under  the  act  of  May  81st, 
1870,*  known  as  the  Enforcement  Act,  for  conspiracy,  with 
intent  to  violate  the  first  section  of  that  act,  by  unlawfully 
hindering,  preventing,  and  restraining  divers  males,  citizens 
of  the  United  States,  of  African  descent,  from  exercising 
the  right  of  voting;  and  the  second  count  of  the  indictment 
after  charging  this  offence  further  charged,  under  the  7th 
section  of  that  act,  that  in  the  act  of  committing  the  offence 
aforesaid,  they  murdered  one  Jim  Williams,  "  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  State  of  South  Caro- 
lina."   The  first  count  charged  the  conspiracy  without  the 

*  !6  But.  at  Large,  140. 
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murder.     The  fourth  count  charged  murder  in  the  same 
manner  as  the  second  count. 

The  defendant's  counsel  moved  to  quash  so  much  of  the 
second  and  fourth  counts  as  charged  the  murder,  on  the 
ground  that  the  Circuit  Court  had  no  jurisdiction  to  try  an 
offence  ogainst  the  State  of  South  Carolina;  and,  thereupon 
the  following  question  arose  upon  which  the  opinions  of  the 
judges  were  opposed : 

"  Whether  the  court  has  jarisdiction  to  inquire  and  find  whe- 
ther tho  crime  of  murder  has  been  committed,  as  set  forth  and 
charged,  in  the  latter  portions  of  the  second  and  fourth  counts 
of  said  indictment,  in  order  to  ascertain  the  measure  of  punish- 
ment to  be  affixed  to  the  offences  against  the  United  States, 
charged  in  the  former  portions  of  the  said  second  and  fourth 
counts." 

The  question  was  accordingly  certified  to  this  court  under 
the  act  of  April  29th,  1802,  which  enacts  that  when  a  ques- 
tion shall  occur  before  a  Circuit  Court  upon  which  the  opin- 
ions  of  the  judges  shall  be  opposed,  the  point  may  be  certi- 
fied to  this  court,  and  by  it  be  finally  decided. 

Mr.  Williams  J  Attorney' General^  and  Mr.  C.  H.  Hdl^  Assist- 
ant Aitome.y 'General^  for  the  United  States^  on  the  case  being 
called  for  argument,  suggested  that  as  the  question  certified 
arose  on  a  motion  to  quash  the  indictment,  the  court  could 
not,  under  the  Judiciary  Act  of  1802,  take  cognizance  of  it, 
such  motion  being  determinable  by  the  court  below  as  a 
matter  of  pure  discretion ;  and  cited  United  States  v.  Rosen- 
burgh*  where  it  was  held,  according  to  the  syllabus,  that 
'*  this  court  cannot  take  cognizance  under  the  Judiciary  Act 
of  1802,  of  a  division  of  opinion  between  the  judges  of  the 
Circuit  Court  upon  a  motion  to  quash  an  indictment.'' 


Messrs.  Reverdy  Johnson  and  H.  Stanbery^  contra  : 

When  objection  to  the  jurisdiction  of  the  court  to  try  the 
offence  charged  in  an  indictment  is  raised,  it  must  then  and 

*  7  Wallace,  6S0. 
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there  be  passed  upon,  because  it  involves  the  authority  of 
the  court  to  proceed  at  all,  and  this  principle  applies  as  well 
to  a  motion  to  quash  as  to  any  other  form  of  objection.  A 
motion  to  quash  is  the  proper  mode  of  raising  a  question  of 
jurisdiction,  because  if  the  objection  be  well  taken,  all  pro- 
ceedings in  the  case  are  coram  non  judiee^  and  the  objection 
should,  therefore,  be  made  at  the  earliest  possible  moment 
And  when  the  judges  are  divid^ed  in  opinion  upon  the  mo- 
tion, the  case  cannot  proceed  until  the  question  is  decided, 
because  it  involves  the  right  to  proceed  at  all.  This  fact 
distingnislies  the  present  case  from  United  States  v.  Rosen- 
burgh.  The  question  there  certified  was  whether  the  indict- 
ment charged  an  offence.  The  cases  of  United  States  v.  TFi2- 
son,^  United  Slates  v.  Chieago;f  and  United  States  v.  Beid  ^ 
CtementSjX  all  show  that  questions  directly  affecting  the 
merits  of  a  case  may  be  cognizable  here,  although  arising 
on  motions  discretionary  in  their  character. 

Reply:  Unless  the  court  overrules  United  States  v.  Rosen- 
burghj  it  must  refuse  to  take  cognizance  of  this  question. 
The  ground  for  that  decision  was  that  *^  the  denial  of  the 
motion  would  not  decide  finally  any  right  of  the  defendant.'' 
That  applies  equally  to  a  question  of  jurisdiction.  In  this 
case  there  is  no  division  of  opinion  except  as  to  parts  of  the 
second  and  fourth  counts  of  the  indictment.  The  court  did 
not  doubt  its  jurisdiction  to  try  the  defendants  for  conspiracy, 
and  the  trial  might  have  proceeded  if  their  motion  had  been 
denied  (as  it  would  have  been  as  matter  of  course,  had  the 
judges  been  divided  in  opinion  upon  it),  and  the  same  ques- 
tion been  again  raised  upon  the  offer  of  evidence  to  prove 
the  fact  of  murder. 

The  CHIEF  JUSTICE,  on  the  following  day,  announced 
that  a  majority  of  the  court  were  of  opinion  that  the  case 
must  be  ruled  by  United  States  v.  Rosenburgh^  and  the  case  be 

Dismissed  fob  want  of  jurisdiction. 

•  7  Peten,  160.  f  7  Howard,  190.  )  12  Id.  861. 


254  TTkitbd  Statbs  v.  Wildbb.  [Sap.  Ot 

8Utom«nt  of  th«  eiM. 


ITnitbd  States  v.  Wildbb. 

1.  When  a  debtor  admitt  a  certain  aum  to  be  due  bj  bim  and  denies  that 

a  larger  aum  claimed  is  due,  a  payment  of  the  exact  amount  admitted 
cannot  be  converted  by  tbe  creditor  into  a  payment,  on  aocount  of  the 
larger  turn  denied,  io  aa  to  take  the  claim  for  such  larger  aum  out  of 
the  atatute. 

2.  The  statute  of  limitations  is  to  be  enforced,  not  explained  away. 

Appeal  from  tbo  Court  of  Claims. 

On  the  28d  of  May,  1861,  Barbank  ft  Co.  contracted  with 
Major  McEinstry,  a  quartermaster  of  the  United  States,  to 
furnish  transportation  for  all  public  stores  from  8t.  Paul  to 
Fort  Abercrorabie,  at  the  rate  of  f  2.90  per  100  lbs.  The 
contract  specified  no  period  of  duration,  but  the  parties 
acted  under  and  in  pursuance  of  its  terms,  until  the  19th  of 
July,  1868.  On  that  day,  Captain  Carling,  an  assistant  quar- 
termaster in  cbarge  of  the  department  at  St  Paul,  being 
obliged,  in  a  military  exigency,  to  send  forward  quarter- 
master and  commissary  stores  to  Fort  Abercrombie,  called 
upon  Burbanlc  &  Co.  to  receive  and  transport  tbem  under 
the  contract  referred  to.  But  Burbank  &  Co.  declined  to 
receive  and  transport  the  goods  under  that  contract,  and  re- 
fused to  acknowledge  its  force  and  validity.  Carling,  being 
unable  to  obtain  transportation  from  other  parties,  there- 
upon entered  into  a  verbal  agreement  with  them  that  if 
they  would  transport  tbe  stores  they  should  receive  for  their 
services  whatever  price  the  transport  might  be  reasonably 
worth.  They  carried  the  stores  accordingly.  Carling  fixed 
the  value  of  the  carriage  at  $4.50  per  100  lbs.  But  the  quar- 
termaster's department  refused  to  allow  or  pay  to  Burbank 
ft  Co.  any  greater  price  than  (2.90  per  100  lbs.;  alleging  as 
a  reason  for  their  refusal  that  the  obligation  of  the  original 
contract  had  not  been  terminated  by  reasonable  notice,  and 
that  the  services  justly  and  legally  ought  to  be  deemed  to 
have  been  rendered  under  it^  and  at  the  rate  of  compensa- 
tion therein  agreed  on. 

The  services  were  performed  and  completed  on  the  81st 
of  July,  1868. 
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On  the  let  of  October,  1868,  Burbank  ft  Co.  were  paid  by 
the  qnnrtermaster  $6398.72,  being  a  payment  at  the  rate  of 
$2.90  per  100  lbs.,  and  leaving  unpaid  $3516.21 ;  which  <Uhe 
defendants  then  and  there  refused  to  pay.  And  it  still  re- 
mains unpaid." 

The  petition  was  filed  in  the  Court  of  Claims  on  the  26th 
of  August,  1869,  being  more  than  six  years  from  the  time 
the  services  were  performed,  and  less  than  six  years  from 
the  time  of  payment. 

Upon  these  facts  the  Court  of  Claims  decided ; 

1st.  That  the  claimants  had  a  good  cause  of  action  upon 
the  parol  agreement. 

2d.  That  they  were  not  barred  from  maintaining  this  suit 
upon  the  facts  set  forth  and  within  the  meaning  of  the  act 
of  March  3d,  1863,  reorganizing  the  Court  of  Claims,  ''and 
which  declares  that  every  claim  against  the  United  States 
shall  be  forever  barred,  unless  the  petition  setting  forth  a 
statement  of  the  claim  be  filed  in  the  court ....  loilhin  six 
years  after  the  claim  first  accrued.^** 

The  United  States  appealed  and  alleged  as  error  that  the 
cause  was  barred  by  the  statute  of  limitations,  and  that  the 
Court  of  Claims  should  have  so  held. 


Mr.  a  IT.  BUI,  for  the  United  States;  Mr.  J.  B.  Sanborn^ 
(jontra. 

Mr.  Justice  DAVIS  delivered  the  opinion  of  the  court. 

We  think  the  Court  of  Claims  erred  in  deciding  that  the 
claimant  was  not  barred  bj'  the  provision  in  the  act  reor- 
ganizing that  court.  The  claim  accrued  on  the  3l8t  of  July, 
1863,  because  the  services  were  rendered  at  that  time.  The 
petition  was  not  filed  until  six  years  afterwards.  The  claim 
was,  therefore,  barred  by  the  statute,  unless,  in  some  way, 
taken  out  of  it.  It  is  insisted  that  this  has  been  done  by  a 
payment  of  a  portion  of  the  demand  within  the  six  years, 
and  this  presents  the  only  question  for  consideration. 

This  court  has  not  adopted  the  rule  of  decision  made  at 

*  12  SUt.  at  Large,  765. 
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one  time  in  England,*  and  to  8ome  extent  in  this  country, 
under  which,  by  a  constructive  equity,  judicial  refiuenieuta 
came  near  to  abolish  the  i^tatute  altogether.  On  the  con- 
trary, following  the  decisions  of  the  EiigliBh  court8,t  made 
more  immediately  after  the  passage  of  the  statute  of  James 
I,  we  have  sought  to  give  to  it  full  efiect.  In  1814,  Mar- 
shall, C.  J.,  delivering  the  judgment  of  this  court,  declared| 
that  the  statute  of  limitations  was  entitled  to  the  same  re- 
spect as  other  statutes,  and  should  not  be  explained  away. 
The  same  doctrine  has  been  asserted  in  subsequent  de- 
cisions.} 

It  results  from  these  cases  that  a  promise  to  pay  cannot  be 
inferred  from  the  mere  fact  of  payment  of  part  of  a  debt,  there 
being  nothing  to  raise  a  presumption  that  it  was  a  payment 
on  account  of  this  debt  The  principle  on  which  part  pay- 
ment takes  a  case  out  of  the  statute  is,  that  the  party  paying 
intended  by  it  to  acknowledge  and  admit  the  greater  debt 
to  be  due.  If  it  was  not  in  the  mind  of  the  debtor  to  do 
this,  then  the  statute,  having  begun  to  run,  will  not  be 
stopped  by  reason  of  such  payment.  It  is  too  plain  for  con- 
troversy that  the  payment  in  question  was  not  intended  as 
an  acknowledgment  of  the  demand  sued  for.  Instead  of 
being  applicable  to  an  admitted  debt,  it  was  in  denial  of  the 
right  to  further  payment.  The  sum  paid  was  the  exact 
amount  due  under  the  written  agreement,  and  was  in  dis- 
charge of  the  obligation  imposed  by  it.  That  agreement 
was  acknowledged,  while  the  verbal  arrangement  made  by 
the  assistant  quartermaster  was  repudiated.  It  is  difficult 
to  see  how  a  payment  in  full  of  an  admitted  contract  can  be 
converted  into  an  acknowledgment  of  one  which  was  denied. 

*  See  Traeman  v.  Fenton,  Cowper,  64S ;  Quantock  v,  England,  6  Burrow, 
2628;  Yea  v.  Fouraker,  2  Id.  1099. 

f  Dickson  v.  Thomson,  2  Shower,  126 ;  Andrews  v.  Brown,  Precedents 
in  Chancery,  886;  'Williams  v.  Gun,  Fortcsque,  177;  Bland  «.  Haselrig,  2 
Ventris,  152;  and  Benyon  v.  Evelyn,  A.  D.  1664,  Sir  Orlando  Bridgman*t 
Judgments,  824 ;  all  referred  to  in  Angeil  on  Limitations,  pp.  18,  212,  fifth 
edition,  1869. 

X  Clemcntson  v.  Williams,  8  Cranch,  72. 

{  Bell  V.  Morrison,  1  Peters,  861 ;  McCluny  v,  Silliman,  8  Id.  270. 
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The  case  of  the  claimant  is  in  some  of  its  aspects  worthy 
of  consideration,  bnt  as  it  was  not  filed  in  the  Court  of 
Claims  nntil  barred  by  the  statute,  we  are  not  at  liberty  to 
discuss  its  merits. 

Judgment  retsrsed,  and  the  cause  remanded  to  the  Court 

of  Claims,  with  directions  to 

Dismiss  thjs  petitiok. 


Elikoer  v.  State  of  Missouri. 

Where  the  JodgmeDt  of  a  State  court  might  have  heen  bated  either  apon  a 
State  law  repugnant  to  the  Constitation  or  laws  of  the  United  States, 
or  upon  some  other  independent  ground,  and  it  appears  that  the  court 
did,  in  fact*  hate  it  upon  the  latter  ground,  this  court  will  not  take 
Jurisdiction  of  the  case,  even  though  it  should  think  the  decision  of  the 
State  court  erroneous ;  and  so,  also,  where  it  does  not  appear  on  which 
of  the  two  grounds  the  Judgment  was,  in  fact,  based,  if  the  independent 
ground  was  a  good  and  valid  one  of  itself  to  support  the  judgment,  this 
court  will  not  take  Juritdiction ;  but  if  not,  it  will  presume  that  the 
Judgment  was  based  on  the  State  law  in  question,  and  will  take  Juris- 
diction. 

By  the  constitution  of  Missouri,  adopted  in  1865,  a  test  oath  was  pre- 
scribed to  be  taken  by  public  officers.  Jurors,  &o.,  which  this  court,  in 
Cummin ffa  v.  Missouri  (4  Wallace,  277),  decided  to  be  unconstitutional. 
A  Juror,  on  a  trial  for  murder  in  a  State  court,  refused  to  take  it ;  but 
on  being  examined  as  to  the  reason  of  his  refusal,  he  alleged,  not  only 
that  ho  had  sympathised  with  the  late  rebellion,  and,  therefore,  could 
not  take  it  truthfully,  but  that  those  were  his  feelings  still,  and  stronger 
than  ever ;  whereupon  the  court  discharged  him.  Heldf  that  his  avowed 
present  disloyalty  to  the  government  was  a  sufficient  cause  in  itself  for 
bis  dischnrge,  irrespective  of  his  refusal  to  take  the  oath ;  and  as  it  did 
not  appear  that  he  was  discharged  for  the  latter  cause,  the  Supreme 
Court  of  the  United  States  refused  to  take  Jurisdiction  of  the  case. 

Error  to  the  Supreme  Court  of  Missouri ;  the  case  being 
thus: 

By  the  third  section  of  the  second  article  of  the  constitu* 
tiou  of  Missouri,  adopted  in  April,  1865,  it  was  declared  in 
substance  that  no  person  who  had  ever  engaged  in  the  re- 
bellion, or  had  manifested  any  sympathy  therefor,  in  any 
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way,  nhoiild  be  deemed  a  qualified  voter^  or  be  capable  of 
holding  any  office,  or  being  a  couiicilnian,  director,  or  trus- 
tee of  any  corporation,  or  of  being  a  profesiK>r  or  teaclier  in 
any  seminary  of  learning,  or  of  holding  property  iu  trust  for 
a  church  or  congregation. 

By  the  sixth  section  (one  more  particularly  referred  to 
in  the  present  case),  an  oath  was  prescribed  to  be  taken  by 
all  persons  occupying,  or  entering  upon,  the  positions  re- 
ferred  to  in  sectiou  third,  beginning  as  follows : 

"  I,  A.  B.,  do  solemnly  swear  that  I  am  weU  acquainted  with 
the  terms  of  the  third  section  of  the  second  article  of  the  con- 
stitution of  the  State  of  Mi860uri,  adopted  in  the  year  1805,  and 
have  carefully  considered  the  same;  that  I  have  never  directly 
or  indirectly  done  any  of  the  acts  in  said  section  specified ;  that 
I  have  always  been  truly  and  loyally  on  the  side  of  the  United 
States  against  all  enemies  thereof,  foreign  and  domestic,  Ac. 

By  the  eleventh  section  it  is  declared  *'  that  every  court  in 
which  any  person  shall  be  summoned  to  serve  as  a  grand  or 
petit  jnror  shall  require  him,  before  he  is  sworn  as  a  juror, 
to  take  the  said  oath  in  open  court;  and  no  person  refusing 
to  take  the  same  shall  serve  as  a  juror." 

By  the  twelfth  section,  *^If  any  person  shall  declare  that 
he  has  conscientious  scruples  against  taking  an  oath,  or 
swearing  in  any  form,  the  said  oath  may  be  changed  into  a 
solemn  affirmation,  and  be  made  b}*  him  in  that  form." 

On  the  25th  of  December,  1868,  President  Johnson  issued 
his  proclamation,  by  which  he  did 

«  Proclaim  and  declare,  unconditionally,  and  without  reserva- 
tion, to  all  and  to  every  person  who  directly  or  indirectly  par- 
ticipaled  in  the  late  insurrection  or  rebellion,  a  full  pardon  and 
amnesty  for  the  offence  of  treason  against  the  United  States,  or 
of  adhering  to  their  enemies  during  the  late  civil  war,  with  res* 
ioration  of  all  rights,  privileges,  and  immunities  under  the  Consti- 
tution and  laws  which  have  been  made  in  pursuance  thereof." 

The  constitution  of  Missouri,  above  referred  to,  being  in 
force,  and  the  said  proclamation  of  President  Johnson  hav- 
ing issued,  one  Max  Elinger  was  indicted  for  the  murder  of 
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Henry  Werder,  in  the  Criminal  Court  of  the  County  of  St 
Louis,  Missonri,  and  was  convicted  in  October,  1869,  and 
sentenced  to  be  executed  on  the  16th  of  December,  1869; 
but  having  taken  a  bill  of  exceptions  and  a  writ  of  error  to 
the  Supreme  Court  of  Missouri,  bis  sentence  was  respited. 
.  The  bill  of  exceptions  taken  on  the  trial  of  the  case  con- 
tained in  its  first  paragraph  what  here  follows;  this  para* 
graph  being  the  oufy  part  of  the  bill  which  referred  to  the 
subject  of  any  refusal  to  take  the  test  oath : 

'*  Bo  it  remembered  that  this  canae  coming  on  to  be  heard  and 
tried  in  Baid  court,  tlie  marshal  proceeded  to  call  the  jurors 
Bummoncd  in  the  same,  and  whilst  empanelling  the  jury,  it  was 
found  that  one  of  Baid  jiirora,  named  Andrew  Park,  refused  to 
take  the  oath  of  loyalty  prcHcribcd  by  the  constitution  of  this 
Slate,  whereupon  the  said  Park  was  duly  sworn  to  answer  such 
questions  as  might  be  propounded  to  him,  and  being  asked  by 
the  court  why  be  refused  to  take  said  oath,  he  stated  and  de« 
dared  that  during  the  late  rebellion  he  was  a  sympathizer  with 
the  Confederate  cause,  and  earnestly  desired  its  success;  that 
these  were  hie  opinions  and  sentiments  then  ;  that  he  thinks  so  stronger 
now  than  he  did  then  ;  tfiat  he  was  bom  in  the  South  ;  thai  his  heart 
was  with  the  Southern  cause^  and  that  for  these  reasons  he  could  not 
conscientiously  take  the  proffered  oath;  thereupon  the  court  of  its 
own  motion  discharged  the  said  juror,  against  the  consent  and 
objection  of  the  d«iendant,  to  which  action  of  the  court  the  de* 
fendant  excepted.*' 

Among  the  errors  assigned  before  the  Supreme  Court  of 
Missouri,  of  which  there  were  ten,  was  this  one  (the  only 
one  cognizable  here): 

"That  the  court  erred  in  excluding  and  discharging  from  the 
jury,  the  said  Andrew  Park,  against  the  objections  and  consent 
of  the  defendant, /or  no  other  reason  than  that  the  said  Andrew 
Park  declined  to  take  the  oath  prescribed  in  the  sixth  section  of 
the  second  article  of  the  constitution  of  the  State  of  Missouri." 

The  case  is  reported  in  the  43d  volume  of  the  Missouri 
Reports;*  but  it  does  not  appear  by  the  report  there  that  this 

*  The  State  of  Miasoari  v.  Max  Klinger,  48  MiaMmri,  127. 


260  EuKGER  r.  Statb  of  Missouri.       [Sap.  Ct 


Argument  in  support  of  the  Jurisdiction. 


point  was  raised  or  passed  apon  by  the  Supreme  Court  of 
Missouri.  However,  tlie  judgment  of  the  court  below  wsis 
affirmed,  and  the  ease  was  now  brought  here  by  the  prinoiier 
under  an  assumption  of  his  counsel  that  it  was  within  the 
25th  section  of  the  Judiciary  Act;  a  matter  to  the  establishing 
of  which,  as  a  preliminary  point,  the  attention  of  counsel  for 
the  plaintiff  in  error  was  directed  on  the  calling  of  the  case. 

Mr.  W.  H.  Itussell^  for  the  plaintiff  in  error: 

Has  this  court  jurisdiction  under  the  25th  section  ?  We 
think  that  it  has.  The  Constitution  of  the  United  States 
declares  that  '*the  trial  of  all  crimes,  except  of  impeach- 
ment, shall  be  by  jury."*  The  sixth  amendment  to  the 
Constitution,  that  **  the  accused  shall  enjoy  the  right  to  a 
speedy  and  public  trial,  by  an  impartial  jury  of  the  State 
and  district  where  the  crime  shall  have  been  committed;" 
and  the  fourteenth  amendment  that  no  '*  State  shall  make 
or  enforce  any  law  which  shall  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States ;  nor  shall  any 
State  deprive  any  person  of  life,  liberty,  or  property,  with- 
out due  process  of  law." 

Right  to  trial  by  jury  is  thus  sought  by  our  organic  law  to 
be  secured  in  absolute  fulness  and  perfection. 

Now  the  Criminal  Court  of  St.  Louis  excluded  Park /or  no 
other  reason  than  that  he  declined  to  take  the  oath  of  loyalty 
prescribed  by  the  sixth  section  of  the  second  article  of  the 
constitution  of  Missouri.  But  that  section  is  repugnant  to 
the  Constitution  of  the  United  States;  and  has  by  this  court 
been  so  declared.f  It  was  an  ez  post  facto  law,  and  therefore 
unconstitutional.  Moreover,  the  proclamation  of  amnesty 
issued  by  President  Johnson,  was  a  complete  pardon  for  all 
the  acts  specified  in  the  third  section  of  the  second  article 
of  the  constitution  of  Missouri,  and  relieved  Park  from  all 
guilt,  and  restored  him  to  all  his  rights,  privileges,  and  im- 
munities as  a  citizen.;^ 


*  Art.  Illf  {2.  t  Cuminings  v.  SUte  of  Missouri,  4  Walloce,  277. 

}  Ex  purto  Garland,  4  WaUace,  838  ;  and  see  tupra^  154-6 ;  Armstrong  «. 
United  States;  Pargoud  v.  United  States. 
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Tlic  (IccMHion  of  tlie  Supreme  Court  of  Missouri  was  in 
favor  of  the  validity  of  the  authority  exercised  by  the  Crim- 
inal Court  under  the  constitution  of  Missouri,  and  against 
the  right  thus  existing  under  the  higher  Constitution  of  the 
United  States,  and  the  President's  pardon  under  it.  Juris- 
diction, therefore,  exists  in  this  court  to  re-examine.  There 
has  been  drawn  in  question  the  validity  of  an  authority  ex- 
ercised under  a  State,  on  the  ground  of  its  being  repugnant 
to  the  Constitution  or  laws  of  the  United  States,  and  the  de- 
cision has  been  in  favor  of  such  its  validity. 

No  counsel  appeared  for  the  State  of  Missouri. 

Mr.  Justice  BRADLEY  delivered  the  opinion  of  the  court 

Although  it  docs  not  seem,  from  the  report  of  this  case  in 
the  Missouri  Reports,  that  the  point  taken  before  us  was 
raised  or  passed  upon  by  the  Supreme  Court  of  that  State, 
yet  being  found  in  the  record,  and  arising  out  of  the  trans- 
actions at  the  trial,  as  exhibited  in  the  bill  of  exceptions,  it 
18  our  dutv  to  examine  it. 

The  oath  referred  to,  which  the  juror.  Park,  declined  to 
take,  was  what  is  known  as  the  oath  of  loyalty,  or  test  oath, 
prescribed  by  the  sixth  section  of  article  second  of  the  con- 
stitution of  Missouri,  adopted  in  April,  1865. 

The  plaintiff  in  error  innists  that  this  oath  was  unconsti- 
tutional, as  declared  by  this  court  in  the  case  of  Cumminga 
V.  The  State,  of  Missouri^  and  that  the  imposition  of  it  upon 
the  juror,  in  obedience  to  the  State  constitution,  against  the 
plaintiff's  protest,  was  an  invasion  of  his  rights  as  well  as 
those  of  the  juror;  that  to  exclude  the  juror  because  he  de- 
clined to  take  the  oath  was  to  decide  in  favor  of  the  validity 
of  a  State  law  repugnant  to  the  Constitution  and  laws  of  the 
United  States,  &c.,  and  hence  that  this  court  has  jurisdiction 
to  review  the  decision  of  the  Supreme  Court  of  Missouri. 

Conceding,  for  the  sake  of  argument,  all  this  to  be  true, 
still,  before  we  enter  upon  that  duty  it  is  necessary  to  look 
carefully  at  the  record  and  see  whether  the  plaintiff's  allega- 
tion is  true,  that  the  court  below  excluded  the  juror  for  no 
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Other  reason  thuii  thnt  he  declined  to  take  tbe  oath  referred 
to.  For  we  do  not  nssunie  juriddictioti  to  reTiew  the  judg- 
ment of  a  State  court,  unless  it  clearly  appears  from  the 
record  that  a  question  has  been  raised  and  passed  ui>ou 
which  is  within  the  cognizance  of  this  court,  as  provided  for 
in  the  25th  section  of  the  Judiciary  Act,  or  the  correspond- 
ing act  passed  February  6thy  1867.  If  such  a  question  was 
really  raised  and  passed  upon  in  this  ease,  it  is  somewhat 
singular  that  no  notice  is  taken  of  it  in  the  report  of  the 
case  before  referred  to. 

The  only  portion  of  tbe  bill  of  exceptions  relating  to  this 
subject  is  the  first  paragraph  of  the  bill.  Now,  it  does  not 
clearly  appear  from  the  statement  there  made  that  the  juror 
was  discharged  **for  no  other  reason  than  that  he  declined 
to  take  tbe  oath."  The  reasons  assigned  by  him  for  not 
taking  the  oath  were  twofold :  first,  that  he  was  a  rebel  in 
bis  sympathies  during  the  war;  and,  secondly,  that  ho  was 
so  stilly  and  even  stronger  than  ever.  A  man  who  makes 
such  an  avowal  as  that,  thus  manifesting  a  settled  hostility 
to  his  country  and  its  government,  may  well  have  been 
deemed  by  tbe  court,  irrespective  of  bis  refusal  to  take  tbe 
oath,  an  unfit  person  to  act  as  a  juryman,  and  a  participant 
in  the  administration  of  the  laws. 

Had  the  juror  refused  to  take  the  oath  simply  because  he 
had  sympathized  with  or  aided  the  rebellion  during  the  war, 
and  had  be  been  discharged  on  that  account,  then  the  ques- 
tions would  have  fairly  arisen  of  which  this  court  could  take 
cognizance.  The  repugnancy  of  the  test  oath  to  President 
Johnson's  proclamation  of  amnesty,  and  to  the  prohibition 
ngmu&tezpostfncto  laws,  &c.,  would  have  been  fairly  brought 
into  question.  But  as  he  also  refused  to  take  it  because  he 
was  still  a  more  bitter  rebel  than  ever,  the  avowal  of  such  a 
feeling  was  inconsistent  with  the  upright  and  loyal  discharge 
of  his  duties,  as  much  so  as  if  he  had  expressed  his  disbelief 
in  the  obligation  of  an  oath,  and  had  declined  to  take  it  for 
that  reason.  Surely,  if  he  had  done  that,  there  could  have 
been  no  doubt  that  his  discharge  was  justifiable,  whatever 
view  might  be  taken  of  the  constitutionality  of  the  test  oath. 


Dec.  1871.]    Elikqer  r.  State  of  Missoubl  268 

OpiDion  of  the  court. 

It  certainly  would  have  been  in  the  discretion  of  the  court, 
if  not  its  duty,  to  discharge  him.  And  so  we  think  it  was 
in  this  case. 

The  rules  which  govern  the  action  of  this  court  in  cases 
of  this  sort  are  well  settled.  Where  it  appears  by  the  record 
that  the  judgment  of  the  State  court  might  have  been  based 
either  upon  a  law  which  would  raise  a  question  of  repug- 
nancy to  the  Constitution,  laws,  or  treaties  of  the  United 
States,  or  upon  some  other  independent  ground;  and  it  ap- 
pears that  the  court  did,  in  fact,  base  its  judgment  on  such 
independent  ground,  and  not  on  the  law  raising  the  Federal 
question,  this  court  will  not  take  jurisdiction  of  the  case, 
even  though  it  might  think  the  position  of  the  State  court 
an  unsound  one.  But  where  it  does  not  appear  on  which 
of  the  two  grounds  the  judgment  was  based,  then,  if  the 
independent  ground  on  which  it  might  have  been  based  was 
a  good  and  valid  one,  sufficient  of  itself  to  sustain  the  judg- 
ment,  this  court  will  not  assume  jurisdiction  of  the  case; 
1>ut  if  such  independent  ground  was  not  a  good  and  valid 
one,  it  will  be  presumed  that  the  State  court  based  its  judg- 
ment on  the  luw  raising  the  Federal  question,  and  this  court 
will  then  take  jurisdiction.* 

In  this  ease  it  appears  that  the  court  below  had  a  good 
and  valid  reason  for  discharging  the  juror,  independent  of 
his  refusal  to  take  the  test  oath ;  and  it  does  not  appear  but 
that  he  was  discharged  for  that  ground.  It  cannot,  tliere> 
fore,  with  certainty,  be  said  that  the  Supreme  Court  of  Mis- 
souri did  decide  in  favor  of  the  validity  of  the  said  clause 
of  the  State  constitution,  which  requires  a  juror  to  take  the 

test  oath. 

Writ  of  error  dismissed. 


*  Mnguire  v.  Tyler,  8  Wallace,  650;  Neilson  v.  Lagow,  12  Howard,  110; 
Railrond  Compony  r.  Rock,  4  Wallace,  177 ;  Railroad  Company  v.  MvClure, 
10  Id.  511 ;  Insurance  Company  v.  Treasurer,  11  Id.  204;  Crowcll  v.  Ran- 
dell,  10  Peters,  868;  Suydam  v.  Willianuon,  20  Howard,  427;  Williams  v. 
Oliver,  12  Id.  128. 
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Wilmington  Railroad  r.  Reid,  Sheriff. 

1.  A  8tiit;ite  exempting  all  the  property  of  a  railroad  corporation  from  taxa- 

tion, exoDiptd  not  only  the  rolling  stock  and  real  e«tiite  owninl  by  it  and 
required  by  the  company  for  the  successful  prosecution  of  its  businese, 
but  its  iVanchise  also. 

2.  A  charter  to  a  railroad  company  containing  such  nn  cxomption,  is  a  con- 

tract; and  a  law  snheeqaently  passed,  laying  a  tax  on  the  company's 
franchise,  rolling  stock,  or  real  property,  violates  the  obligation  of  the 
contract,  and  is  Toid. 

Error  to  the  Supreme  Court  of  North  Carolina;  the  case 
being  thus : 

In  1858  the  legislature  of  North  Carolina  chartered  the 
Wilmington  and  Raleigh  Railroad  Company.  One  section 
of  the  charter  ran  thus : 

*^  It  shall  bo  lawful  for  the  president  and  directors  to  purchase 
with  tho  funds  of  the  coropuny,  and  place  on  the  said  railroad, 
all  machines,  wagons,  vehicles,  carriages,  and  teams  of  any  de- 
scription whatsoever  which  may  bo  deemed  necessary  for  the 
parpoF^es  of  transportation ;  and  all  the  property  purchased  by 
the  said  president  and  directors,  and  that  which  may  be  given 
to  the  company,  and  the  works  constructed  under  the  authority 
of  this  act,  and  all  profits  accruing  on  the  said  works  and  the 
said  property  shall  be  vested  in  the  respective  shurelioidcrs  of 
tho  company  and  their  successors  and  assigns  forever,  in  propor- 
tion to  their  respective  shares ;  and  tho  shares  shall  bo  deemed 
personal  property ;  and  the  properly  of  said  company  and  the  shares 
therein  shall  be  exempt  from  any  public  charge  or  tax  wliatsoeverJ* 

With  this  charter  in  force,  the  franchise  and  rolling  stock 
of  tho  company  were  assessed,  under  a  subsequent  law  and 
pursuant  to  it,  for  taxation  by  the  State  of  North  Carolina 
and  the  county  of  Halifax,  in  two  parts— one,  the  ajipor- 
tioned  share  for  the  county  of  Halifax,  assessed  in  each  case 
npoii  the  entire  franchise  and  rolling  stock  jointly,  and  tho 
other  a  tax  assessed  upon  certain  lots  of  laud  in  Ualifax 
County,  appurtenant  to  and  forming  a  part  of  the  property 
of  the  company,  and  necessary  to  its  business. 
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Oi)  application  for  iiijonctiou  against  one  Reid,  sheriff, 
who  was  going  to  seise  the  company's  property  for  non- 
payment  of  the  tax— the  application  for  the  injunction  being 
made  on  the  ground  that  the  sabseqaent  law  impaired  the 
obligation  of  a  contract — the  Supreme  Court  of  the  State 
adjudged  that  the  law  did  not  do  this,  and  that  the  tax  was 
valid.  The  case  was  accordingly  now  brought  here  by  the 
company  to  review  that  jadgmeut. 

It  may  be  here  added  that  provisions  exempting  the  prop* 
erty  of  companies  chartered  by  it,  exist  in  the  cases  of  nu- 
merous  companies  incorporated  by  the  legislature  of  North 
Carolina;  beginning  with  the  charter  to  the  Dismal  Swamp 
Canal  Company,  A.  D*  1790.  In  some  cases  the  provision 
exempted  the  company  from  all  taxes  forever;  in  others  but 
for  a  limited  time.  In  some,  all  dividends  were  exempted; 
in  others,  dividends  when  not  exceeding  a  certain  rate  per 
cent.  Such  exemptions  are  more  observable  in  earlier  times 
than  in  later  ones. 

Mr.  W.  H,  BatUt^  m  support  of  the  ruUng  hebw: 

In  the  Bwghamton  Bridge  Outj*  it  is  said  by  this  court 
^  that  all  rights  which  are  asserted  against  the  State  must 
be  clearly  defined,  and  not  raised  by  inference  or  presump- 
tion ;  and  if  the  charter  is  silent  about  a  power,  it  does  not 
exist.''  The  reason  for  such  n  doctrine  is  obvious*  It  is 
that  the  taxing  power  is  one  of  the  highest  and  most  impor- 
tant attributes  of  sovereignty ;  essential  to  the  establishment 
and  continued  existence  of  the  government.  No  govern- 
ment can  divest  itself  altogether  of  such  a  power*  Concede, 
that  it  may,  by  a  contract  for  an  adequate  consideration, 
bind  itself  for  a  longer  or  a  shorter  period,  not  to  exercise 
its  taxing  power  at  all,  or  not  beyond  a  certain  extent,  upon 
certain  persons  or  things.  Still  this  is  a  dangerous  restric- 
tion upon  its  power,  because  the  necessities  of  the  govern- 
ment cannot  alwaj*s  be  foreseen.  In  the  changes  and  chances 
of  things,  those  who  have  charge  of  the  administration  may 

•  8  Wallace,  76. 
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On  application  for  iiiJQi>«tiou  against  one  R«i(l,  sheriff, 
who  WM8  going  to  eeite  )he  con)|>aii)''i  property  for  noD* 
payment  of  the  tax — the  application  for  the  injnnvtiou  being 
niade  on  Die  gromid  that  the  subseqaent  law  inipuii-ed  the 
obligation  of  a  contract— the  Supreme  Court  of  the  State 
adjudged  that  the  law  did  aot  do  this,  and  that  the  tax  was 
valid.  The  case  was  accordingly  now  brought  here  by  the 
company  to  review  that  jadgmeut. 

It  may  be  here  added  that  provisions  exempting  the  prop* 
erty  of  companies  chartered  by  it,  exist  in  the  coaea  of  nu- 
merous companies  incorporated  by  the  legistatare  of  North 
Carolina;  beginning  with  the  charier  to  the  Dismal  Swamp 
Oatial  Company^  A.  D.  1790.    In  some  cases  the  provision 

eXemiltMl  tda  Min.nan»  A«m  all   *a«a.  AiMVAP  '  In  nlllAHl  hot 
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have  need  of  all  the  possible  resources  of  the  country  to  save 
it  from  great  disaster,  if  not  from  runt.* 

Now  the  franchise  of  the  corporation  is  something  dis- 
tinct from  its  propcrtify  and  the  distinction  is  recognized  in 
adjudged  cases.!  In  this  case  the  tax  is  upon  the  frrtn- 
chise.  The  exemption  of  the  charter  extends  only  to  the 
property,  leaving  the  franchise  or  body  politic  itself  liable 
to  be  taxed;  jnst  as  an  individual  might  have  his  pro|iferty 
exempt  while  the  State  might  tax  his  poll  ad  Ubiium.X  lu 
view  of  the  great  explicitness  of  language  reqnireil  to  di- 
vest  a  State  of  so  necessary  an  attribute  of  sovereignty, 
we  think  that  nothing  less  than  the  exemption  in  terms 
of  the  franchise  as  well  as  of  the  property  of  a  corporation 
from  taxation,  can  or  ought  to  relieve  it  from  the  burden  of 
contributing  its  just  proportion  towards  the  support  of  the 
government  § 

Messrs.  Carlisle^  McPherson^  and  B.  F.  Mocre^  contra. 

Mr.  Justice  DAVIS  delivered  the  opinion  of  the  court 

It  has  been  so  often  decided  by  this  court  that  a  charter 
of  incorporation  granted  by  a  State  creates  a  contract  be- 
tween the  State  and  the  cor^iorators,  which  the  State  cannot 
violate,  that  it  would  be  a  work  of  supererogation  to  repeat 
the  reasons  on  which  the  argument  is  founded.  It  is  true 
that  when  a  corporation  claims  an  exemption  from  taxation, 
it  must  show  that  the  power  to  tax  has  been  clearly  rclin* 
quished  by  the  State,  and  if  there  be  a  reasonable  doubt 
about  this  having  been  done,  that  doubt  must  be  solved  in 

«  State  V.  Petwny,  2  Joiies*a  K.  0.  Equity,  896;  Bank  of  Penn^^ylvMnia  v. 
CommonweHlth,  19  Penney WanSa  State,  144;  Lord  Middloton  v  Lnnibert, 
1  Adolphus  &  Ellis,  401 ;  Christ  Church  v.  County  of  Philudclphiu,  24 
Howard,  800. 

t  State  V.  Rives,  6  Iredell,  297— Revised  Code  of  ISdS,  ch.  26,  {{  5  to  10; 
SUte  V.  Pctway,  2  Jones's  N.  C.  Equity,  896;  Attorney-Ovneral  v.  Bank  of 
Charlotte,  4  Id.  287. 

}  Union  Bank  of  Tennessee  v.  State,  9  Terger,  490. 

)  Homo  of  the  Friendless  v.  Rouse,  8  Wallace,  480 ;  The  Washington 
University  v.  Rouse,  lb.  489. 
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favor  of  the  State.  If^  however,  the  coutract  is  plain  and 
unarobignous,  and  the  meaning  of  the  parties  to  it  can  be 
clearly  ascertained,  it  is  the  duty  of  the  court  to  give  effect 
to  it,  the  same  as  if  it  were  a  contract  between  private  per- 
sons, without  regard  to  its  supposed  injurious  effects  upon 
the  public  interests. 

It  may  be  conceded  that  it  were  better  for  the  interest  of 
the  State,  that  the  taxing  power,  which  is  one  of  the  highest 
and  most  important  attributes  of  sovereignty,  should  on  no 
occasion  be  surrendered.  In  the  nature  of  things  the  neces- 
sities of  the  government  cannot  always  be  foreseen,  and  in 
the  changes  of  time,  the  ability  to  raise  revenue  from  every 
species  of  property  may  be  of  vital  importance  to  the  State, 
but  the  courts  of  the  country  are  not  the  proper  tribunals 
to  apply  the  corrective  to  improvident  legislation  of  this 
character.  If  there  be  no  constitutional  restraint  on  the 
action  of  the  legislature  on  this  subject,  there  is  no  remedy, 
except  through  the  influence  of  a  wise  public  sentiment, 
reaching  and  controlling  the  conduct  of  the  law-making 
power. 

There  is  no  difficulty  whatever  in  this  case.  The  General 
Assembly  of  North  Carolina  told  the  Wilmington  and  Wel- 
don  Railroad  Company,  in  language  which  no  one  can  mis- 
understand, that  if  they  would  complete  the  work  of*  internal 
improvement  for  which  they  were  incorporated,  their  prop» 
erty  and  the  shares  of  their  stockholders  should  be  forever 
exempt  from  taxation.  This  is  not  denied,  but  it  is  con- 
tended that  the  subsequent  legislation  does  not  impair  the 
obligation  of  the  contract,  and  this  presents  the  only  ques- 
tion in  the  case.  The  taxes  imposed  are  upon  the  franchise 
and  rolling  stock  of  the  company,  and  upon  lots  of  land  ap- 
purtenant  to  and  forming  part  of  the  property  of  the  conj- 
pany,  and  necessary  to  be  used  in  the  successful  operation 
of  its  business.  It  certainly  requires  no  argument  to  show 
that  a  railroad  corporation  cannot  perform  the  functions  for 
which  it  was  created  without  owning  rolling  stock,  and  a 
limited  quantity  of  real  estate,  and  that  these  are  embmced 
it  the  general  term  property     Property  is  a  word  of  large 
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import,  and  m  its  application  to  tliiB  company  included  all 
the  real  and  personal  estate  required  by  it  for  the  successfal 
prosecution  of  its  business.  If  it  had  appeared  that  the 
company  hud  acquired  either  real  or  pei*sonaI  estate  beyond 
its  legitimate  wants,  it  is  very  clear  that  such  acquisitions 
would  not  be  within  the  protection  of  the  contract.  But  no 
such  case  has  arisen,  and  we  are  only  called  upon  to  decide 
upon  the  case  made  by  the  record,  which  shows  plainly 
enough  that  the  company  has  not  undertaken  to  abuse  the 
£Eivor  of  the  leginlatare. 

It  is  insisted,  however,  that  the  tax  ou  the  franchise  is 
something  entirely  distinct  from  the  property  of  the  corpo- 
ration, and  that  the  legislature,  therefore,  was  not  inhib* 
ited  from  taxing  it.  This  position  is  equally  unsound  with 
the  others  taken  in  this  case.  Nothing  is  better  settled  than 
that  the  franchise  of  a  private  corporation — wliich  in  its  ap- 
plication to  a  railroad  is  the  privilege  of  running  it  and  tak- 
ing fare  and  freight — is  property,  and  of  the  most  valuable 
kind,  as  it  cannot  be  taken  for  public  use  even  without  com- 
pensation.* It  is  true  it  is  not  the  same  sort  of  property  as 
the  rolling  stock,  road-bed,  and  depot  grounds,  but  it  is 
equally  with  them  covered  by  the  general  term  **  the  prop- 
erty of  the  company,''  and,  therefore,  equally  within  the 
protection  of  the  charter. 

It  is  needless  to  argue  the  point  further.  It  is  clear  that 
the  legislation  in  controversy  did  impair  the  obligation  of 
the  contract,  which  the  General  Assembly  of  Korth  Carolina 
made  with  the  plaintiftMn  error,  and  it  follows  that  the  judg- 
ment of  the  Supreme  Court  must  be  revbrsbd,  and  the  cause 
remanded  for  further  proceedings 

In  confobmitt  with  this  opinion. 


«  Bedfleld  on  Railways,  129,  1 70. 


Dec.  1871.]  Ralbigh  and  Gaston  Railroad  Co.  v.  Rbid.  269 


tttatemeot  and  argaments. 


Note. 

JiT  the  same  time  with  the  preceding  case  was  adjudged 
another,  from  the  same  court,  the  two  cases  being  of  kindred 
character,  and  alike  in  their  essential  features,  the  difierence 
between  the  two  consisting  chiefly  in  the  extent  of  the  ex- 
emption    It  was  the  case  of 

Thb  Raleigh  and  Gaston  Railroad  Co.  v.  Reid,  Bheriff, 

The  principle  of  the  preceding  case  afBrmed  in  a  case  where  the  exemption 
from  taxation  was  limited  to  a  term  of  years,  and  where  the  diridendi 
did  not  exceed  a  certain  sum. 

In  the  case  just  above  adjudged  and  reported,  the  property 
of  the  railroad  company  coaid  not  by  its  charter  be  taxed  under 
any  circumstances.  In  the  case  of  the  charter  of  the  railroad 
company  now  under  consideration  the  exemption  was  limited 
to  a  term  of  fifteen  years.  After  this  limitation  expired  the 
legifllaturo  was  at  liberty  to  tax  the  individual  shares  of  the 
stockholders  whenever  their  annual  profits  exceeded  8  per  cent., 
provided  that  the  tax  did  not  exceed  twenty-five  cents  a  share 
per  annum.  The  pleadings  in  the  case  showed  that  the  annual 
profits  on  the  shares  never  reached  8  per  cent. 

JUessrs.  Cartisie^  McPherson^  and  B.  F.  Moore,  for  the  plaintiff 
in  error : 

It  is  laid  down  in  Lord  Hobart's  Reports*  that  affirmatives  in 
statutes  that  introduce  a  new  rule  imply  a  negative  of  all  else. 
Father  Plowdenf  equally  declares  that  when  a  statute  limits  a 
thiog  to  be  done  in  a  particular  mode,  it  includes  a  negative  of 
any  other  mode. 

The  tax  is  in  violation  of  rules  thus  anciently  and  authorita- 
tively laid  down ;  rules  conformed  to  obvious  sense  and  justice. 

Mr.  17.  fl.  Battle^  contra,  argued  that  such  exemptions  were 
00  grossly  impolitic  that  they  could  not  be  considered  as  legiti- 
mate exercise  of  legislative  power. 

*  Blade  v.  Drake,  298.  f  Btradling  v.  Morgan,  206  h. 
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Mr.  Jnsticc  DAVIS  delivered  the  opinion  of  the  court. 

The  onlj  way  in  which  the  property  of  this  company  coald 
be  reached  for  taxation  at  all  wa«  after  the  limitation  of  the 
fifteen  years  had  expired.  The  leg'iRlntnre  was  then  at  liberty 
to  tax  the  individaal  shares  of  the  stockholders,  whenever  their 
annual  profits  exceeded  8  per  cent.  When  a  statute  limits  a 
thing  to  be  done  in  a  particular  mode,  it  includes  a  negative  of 
any  other  mode.  It  was  the  manifest  object  of  the  legislation 
which  incorporated  this  company  to  invite  the  investment  of 
capital  in  the  enterprise  of  building  this  road ;  and  no  means 
better  adapted  for  the  purpose  could  have  been  devised,  short 
of  total  immunity  from  taxation.  As  long  as  the  capital  was 
unproductive  it  contributed  nothing  to  the  snpport  of  the  gov- 
ernmenty  and  even  after  it  became  remunerative,  its  contribu- 
tion was  fixed  by  the  terms  of  the  charter,  and  could  not,  in 
any  event,  exceed  twenty-five  cents  on  the  share  of  stock.  The 
impolicy  of  this  legislation  is  apparent,  but  there  is  no  relief  to 
the  State,  for  the  rights  secured  by  the  contract  are  protected 
from  invasion  by  the  Constitution  of  the  United  States. 

As  the  pleadings  show  that  the  annual  profits  on  the  shares 
of  stock  have  never  reached  8  per  cent.,  it  follows  that  they 
wore  not  subject  to  any  public  charge  or  tax. 

JuDGMXNT  uiYXBSED,  and  the  cause  remanded  for  further  pro- 
ceedings, 

In  cohiokmitt  with  this  opinion. 


Railway  Company  v.  Whitton'b  Administrator. 

1.  Although  a  corporation,  heing  an  artificial  body  created  by  legislative 

power,  is  not  a  cltisen,  within  several  provifions  of  the  Constitution; 
yet  where  rights  of  action  are  to  be  enforced  by  or  against  a  corpora- 
tion, it  will  bo  considered  as  a  citizen  of  the  State  where  it  was  created, 
within  the  clause  extending  the  Judicial  power  of  the  United  States  to 
controversies  between  citizens  of  ditt'erent  States. 

2.  Where  a  corporation  is  created  by  the  laws  of  a  State,  it  is,  in  suits 

brought  in  a  Federal  court  in  that  State,  to  be  considered  as  a  citiaea 
of  such  State,  whatever  its  status  or  citizenship  may  be  elsewhere  by  the 
legislation  of  other  States. 


Dec.  1871.]    Bailwat  Compakt  v.  Wbitton.  271 

Syllabus. 

3.  A  staittte  of  Wisoonsin  provides  that  "  wbenerer  the  death  of  a  person 

shall  bo  caused  by  a  wrongful  act,  neglect,  or  default,  and  the  act,  neg- 
lect, or  default  is  such  as  would  (if  death  had  not  ensued)  have  entitled 
the  party  injured  to  maintain  an  action  and  recover  damages  in  respect 
thert^of,  then,  and  in  every  such  case,  the  person  who,  or  the  corpora- 
tion which,  would  have  been  liublo,  if  death  bad  not  ensued,  shall  be 
liable  to  an  action  for  damages,  notwithstainding  the  death  of  the  person 
injured ;  provided^  that  aueh  action  shall  be  brought  for  a  death  eauaed  in 
this  Staief  and  in  eome  court  eeiabluthed  by  the  eonetUuiion  and  lawe  of  the 
eame,"  Held,  that  the  proviso  requiring  tho  acUon  to  be  brought  in  a 
court  of  the  State  does  not  prevent  a  non-resident  plaintiff  from  remov- 
ing the  action,  under  the  act  of  Congress  of  March  2d,  1867,  to  a  Fed- 
eral court  and  maintaining  it  there. 

4.  Whenever  a  general  rule  as  to  property  or  personal  rights,  or  injuries  to 

either,  is  established  by  State  legislation,  its  enforcement  by  a  Federal 
court  in  a  case  between  proper  parties  is  a  matter  of  course,  and  tho 
jurisdiction  of  the  court  in  such  case  is  not  subject  to  State  limitation. 

5.  The  act  of  March  *2df  1867,  amending  the  act  of  July  27th,  1866,  "for 

tho  removal  of  causes  in  certain  cases  from  State  courts,"  by  which 
amendatory  act  it  is  provided  that  in  suits  then  pending,  or  which 
might  be  subsequently  brought  in  a  State  court,  **  in  which  there  is  a 
controversy  between  a  citizen  of  the  State  in  which  the  suit  is  brought 
and  a  citizen  of  another  State,  and  the  matter  in  dispute  exceeds  the 
sum  of  five  hundred  dollars,  exclusive  of  costs,"  the  suit  may  be  removed 
to  a  Federal  court  upon  petition  of  tho  non-resident  party,  whether 
plsinliff  or  defendant,  at  any  time  before  final  hearing  or  trial,  upon 
making  and  filing  in  the  State  court  "  an  affidavit  stating  that  he  has 
reason  to  and  does  believe  that,  from  prejudice  or  local  infiuence,  be 
will  not  be  able  to  obtain  justice  in  such  State  court,"  is  constitutional 
and  valid. 

6^  The  judicial  power  of  the  United  States  extending  by  the  Constitution  to 
controversies  between  citisens  of  different  States,  as  well  as  to  cases 
arisini;  under  the  Constitution,  treaties,  and  laws  of  the  United  States, 
tho  manner  and  conditions  upon  which  that  power  shall  be  exercised, 
except  as  the  original  or  appellate  character  of  the  jurisdiction  is  spe- 
cially designated  in  the  Constitution,  are  mere  matters  of  legislative 
discretion. 

7.  It  is  not  error  for  a  court  to  refuse  to  give  an  extended  series  of  instruc- 
tions, though  some  of  them  may  be  correct  in  the  propositions  of  law 
which  they  present,  if  the  law  arising  upon  the  evidence  is  given  by  the 
court  with  such  fulness  as  to  guide  correctly  the  jury  in  its  findings; 
Dor  is  a  judgment  to  be  set  aside  because  tho  charge  of  the  court  may 
be  open  to  some  verbal  criticisms  in  particulars  considered  apart  by 
themselves,  which  could  not  when  taken  with  the  rest  of  the  charge 
have  milled  a  jury  of  ordinary  intelligence. 

S.  The  respec*tive  obligations  of  railway  companies  running  locomotives 
through  cities,  and  of  persons  crossing  the  tracks  in  such  plaoea. 
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Error  to  the  Circuit  Court  for  the  Eastern  District  of 
Wisconain. 

Henry  Whitton,  as  administrator  of  the  estate  of  his  wife 
in  Wisconsin,  under  letters  of  administration  granted  in 
that  State,  brought  suit  in  1866  in  one  of  the  State  courts  of 
Wisconsin  to  recover  damages  for  the  death  of  his  wife;  the 
same  having  been  caused,  as  he  alleged,  by  the  carelessness 
and  culpable  mismanagement  of  the  Chicago  and  Korth- 
western  Railway  Company. 

The  action  was  founded  on  a  statute  of  Wisconsin,  which 
provides  that  ^^  whenever  the  death  of  a  person  shall  be 
caused  by  a  wrongful  act,  neglect,  or  default,  and  the  act, 
neglect,  or  default  is  such  as  would  (if  death  had  not  ensued) 
have  entitled  the  partj'  injured  to  maintain  an  action  and 
recover  damages  in  respect  thereof,  then,  and  in  every  such 
case,  the  person  who,  or  the  corporation  which,  would  have 
been  liable,  if  death  had  not  ensued,  shall  be  liable  to  an 
action  for  damages,  notwithstanding  the  death  of  the  person 
injured;  provided,  that  such  action  shall  be  brought  for  a 
death  caused  in  this  State,  and,  tn  some  court  esiabUshed  by  the 
constitution  and  laics  of  (he  same.** 

The  statute  also  provides  that  **  every  such  action  shall  be 
brought  by  and  in  the  name  of  the  personal  representative 
of  such  deceased  person,  and  the  amount  recovered  shall 
belong  and  be  paid  over  to  the  husband  or  widow  of  such 
deceased  person,  if  such  relative  survive  him  or  her,''  and 
that  'Uhe  jury  may  give  such  damages,  not  exceeding  five 
thousand  dollars,  as  they  shall  deem  fair  and  just,  in  refer- 
ence to  the  pecuniary  injury  resulting  from  such  death,  to 
the  relatives  of  the  deceased." 

Whilst  the  cause  was  pending  in  the  State  court,  where 
it  was  originally  brought,  and  after  issue  joined,  Congress 
passed  an  act  of  March  2d,  1867,*  amending  the  act  of  July 
27th,  1866,  ^'for  the  removal  of  causes  in  certain  cases  from 
State  courts."  By  this  amendatory  act  it  is  provided  that  in 
suits  then  pending,  or  which  might  be  subsequently  brought 

*  14  Stat,  at  Large,  558. 
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in  a  State  court,  "  in  which  there  is  a  controversy  between 
a  citizen  of  the  State  in  which  the  suit  is  brought  and  a 
citizen  of  another  State,  and  the  matter  in  dispute  exceeds 
the  sum  of  $500,  exclusive  of  coj^ts,  such  citizen  of  another 
Stat  a.  whether  he  be  plaintifi*  or  defendant,  if  be  will  make 
and  file  in  such  State  court  an  affidavit  stating  that  he  has 
rensc-u  to,  and  does  believe  that,  from  prejudice  or  local  in* 
fluence,  he  will  not  be  able  to  obtain  justice  in  such  State 
court,  may,  at  any  time  before  the  final  hearing  or  trial  of 
the  suit,  file  a  petition  in  such  State  court,"  and  have  the 
suit  removed  to  a  Federal  court. 

Under  this  act  the  plaintifi*,  in  September,  1868,  petitioned 
the  State  court  for  the  removal  of  the  action  to  the  Circuit 
Court  of  the  United  States  for  the  District  of  Wisconsin, 
stating,  in  his  petition,  that  be  was  at  the  time,  and  had  been 
for  the  three  previous  years,  a  resident  and  citizen  of  the 
State  of  Illinois;  that  the  defendant  was  a  corporation  or- 
ganized under  the  laws  of  Wisconsin,  and  that  the  matter 
in  dispute  exceeded  the  sum  of  $500,  exclusive  of  costs. 
The  pluintifiT  also  ofiered  with  his  petition  good  and  suffi- 
cient surety  as  required  by  the  act  of  Congress,  for  entering 
in  the  Circuit  Court  at  its  next  session,  copies  of  all  process, 
pleadings,  depositions,  testimony,  and  other  proceedings  in 
the  action,  and  for  doing  such  other  appropriate  acts  as  by 
the  laws  of  the  United  States  are  required  for  the  removal 
of  a  suit  into  the  United  States  court.  Accompanying  this 
petition  was  the  affidavit  of  the  plaintifiTthat  he  had  reasons 
to  believe,  and  did  believe,  '^  that,  from  prejudice  and  also 
from  local  influence,"  he  would  not  be  able  to  obtain  justice 
in  the  State  court. 

The  petition  was  resisted  upon  affidavits  that  the  defend- 
ant was  a  corporation  created  and  existing  under  the  laws 
of  the  States  of  Illiuoid,  Wisconsin,  and  Michigan ;  that  its 
line  of  railway  was  located  and  operated,  in  part  in  each 
of  these  States,  and  was  thus  located  and  operated  at  the 
commencement  of  the  action ;  that  its  entire  line  of  railway 
was  managed  and  controlled  by  the  defendant  as  a  single 
corporation ;  that  all  its  powers  and  franchises  were  exer- 
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ciscd  and  its  affairs  managed  and  controlled  by  one  boanl 
of  directors  and  officers;  that  its  principal  office  and  place 
of  business  was  at  the  city  of  Chicago,  in  the  State  of  IHi- 
Dois,  and  that  there  was  uo  office  for  the  control  or  manage* 
ment  of  the  general  business  and  aftairs  of  the  corporation 
in  Wisconsin. 

The  local  State  court  granted  the  petition,  and  ordered 
the  removal  of  the  action  to  the  Federal  court,  but  directed 
a  stay  of  proceedings  upon  its  order  to  enable  the  defendant 
to  appeal  from  it  to  the  Supreme  Court  of  the  State,  and 
provided  that,  in  case  such  appeal  should  be  taken,  all  pro- 
ceedings should  be  stayed  until  its  determination. 

The  appeal  was  taken,  and  the  order  of  removal  was  re- 
versed by  the  Suprenie  Court.  The  reversal,  as  appears 
from  the  opinion  of  the  court,  was  placed  on  the  ground 
that  the  plaintiff,  having  the  right  originally  to  pursue  his 
remedy  either  in  a  Federal  or  State  court,  hod  made  his 
election  of  the  State  court,  and  had  thus  waived  the  right  to 
demand  the  judgment  of  the  Federal  court  upon  the  matter 
in  controversy. 

The  plaintiff,  however,  did  not  regard  the  stay  of  pro- 
ceedings or  delay  his  action  until  the  disposition  of  the  ap- 
peal, but  procured  copies  of  the  papers  in  the  cause  from 
the  State  court  and  filed  them  in  the  Circuit  Court  of  the 
United  States.  The  latter  court  thereupon  took  jurisdic- 
tion of  the  case  and  a  new  declamtion  was  filed  by  the 
plaintifil 

In  the  meantime  the  defendant,  upon  affidavit  of  the  stay 
upon  the  order  of  removal  made  by  the  State  court  and  of 
the  appeal  from  such  order,  moved  the  Circuit  Court  that 
the  cause  be  dismissed  from  its  calendar  and  the  [ileadings 
and  proceedings  be  stricken  from  its  files.  But  this  motion 
the  court  denied,  and  thereupon  the  defendant  filed  a  plea 
in  abatement,  setting  forth  an  objection  to  the  jurisdiction 
of  the  Federal  court,  founded  upon  the  proviso  to  the  statute 
of  Wisconsin  requiring  the  action  for  damages  resulting 
from  the  death  of  a  party  to  be  brought  in  some  court  estab- 
lisherl  by  the  constitution  and  laws  of  that  State.    A  de- 
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murrer  to  this  plea  being  Buntained,  the  defendant  filed  a 
plea  of  the  general  issue.  Subseqaently,  apon  the  reversal 
of  the  order  of  removal  bj*  the  Supreme  Court  of  the  State, 
the  defendant  moved  the  Circuit  Court  to  remand  the  cause 
to  the  State  court,  but  the  Circuit  Court  refused  to  relinquish 
its  jurisdiction,  and  the  motion  was  denied. 

The  case  having  accordingly  come  up  for  trial,  the  facts 
appeared  to  be  these:  The  deceased  died  in  December,  1864, 
from  injuries  received  from  a  locomotive  of  the  railroad 
company,  defendant  in  the  case,  whilst  she  was  endeavoring 
to  cross  its  railway  track,  in  Academy  Street,  in  Janesville, 
Wisconsin.  This  street  ran  nearly  north  and  south,  and 
was  crossed  by  four  parallel  railway  tracks,  lying  near  each 
other  and  running  in  a  direction  from  northeast  to  south- 
west. Two  of  these—those  on  the  northerly  side-^belonged 
to  the  Milwaukee  and  Prairie  du  Chien  Railway  Company ; 
and  the  other  two  belonged  to  the  defendant,  the  Chicago 
and  Northwestern  Railwaj*  Company.  One  Mra.  Woodward 
and  a  Mr.  Rice  were  standing,  together  with  Mrs.  Whittoa 
(the  deceased),  just  previous  to  the  accident,  upon  the  cross- 
walk on  the  northerly  side  of  the  tracks,  waiting  for  a  freight 
train  of  the  Milwaukee  and  Prairie  dii  Chien  Railway,  then 
in  motion,  to  pass  eastwards,  so  that  they  might  proceed 
down  the  street  and  over  the  tracks.  The  weather  was  at 
the  time  extremely  cold,  and  a  strong  wind  wa9  blowing  up 
the  tracks  from  the  southwest,  and  snow  was  falling.  As 
soon  as  the  freight  train  had  passed.  Rice  crossed  the  tracks, 
moving  at  a  brisk  rate.  In  crossing,  he  states  that  he  took 
a  look  at  the  tracks  and  that  he  neither  saw  nor  heard  any 
engine  on  the  tracks  of  the  defendant  Almost  immediately 
after  getting  across,  and  before  he  had  gone  many  steps,  he 
heard  a  scream,  and  on  turning  around  saw  that  the  women 
— Mrs,  Whitton  and  Mrs.  Woodward — had  been  knocked 
down  by  a  locomotive  of  the  defendant  This  locomotive 
was  at  the  time  backing  down  in  a  westerly  direction — op- 
posite to  that  taken  by  the  freight  train  which  had  just 
passed-*the  tender  coming  first,  then  the  engine  drawing  a 
single  freight  car.    The  persons  in  this  locomotive  did  not 


276  Railway  Compaht  r.  Whittok.        [Snp.  Ct 

8ut«mcnt  of  tb«  c«m. 


nppear  to  be  nware  of  the  injnries  they  had  occasioned,  and 
the  locomotive  continned  on  its  conn^e  iititil  their  attention 
wjiR  called  to  the  dieaater  hj  the  efforts  of  Ilicc,  when  it  \va« 
stopped.  No  person  eaw  the  locomotive  tctrike  the  dcceaftcd, 
or  noticed  her  conduct  after  Rice  left  her  and  8tarted  to 
croBs  the  tracks.  The  injories  which  both  of  the  women 
received  resalted  in  their  death.  Mrs.  Woodward  died  soon 
afterwards,  and  Mrs.  Whitton  after  lingering  some  weeks. 
There  was  much  conflict  of  evidence  upon  the  point  whether 
the  bell  was  rung  on  the  locomotive  as  it  backed  down  the 
track  and  approached  Academy  Street,  so  as  to  give  warn- 
ing to  persons  who  might  be  on  that  street  wishing  to  cross, 
and  was  kept  ringing  until  the  locomotive  and  tender  crossed 
the  street.  Rice  testified  that  he  did  not  hear  any  bell  or 
signal  from  this  train,  but  that  the  bell  of  the  freight  train 
which  had  passed  was  ringing. 

Among  other  witnesses,  the  surgeon  who  attended  Mrs. 
Whitton  was  examined,  and  of  him  the  question  was  asked 
whether  she  was  pregnant  at  the  time  of  the  accident.  To 
this  question  objection  was  taken  by  the  defendants  as  im- 
proper and  immaterial;  but  the  objection  was  overruled  and 
exception  taken.  The  witness  answered  that  she  was.  The 
evidence  being  closed,  the  defendant  asked  nineteen  different 
instructions,  which  the  court  refused  to  give,  except  in  so 
far  as  they  were  contained  in  the  instructions  whoso  sub- 
stance is  hereinafter  mentioned  and  given  of  its  own  accord. 
Among  the  nineteen  were  these  two : 

*' Under  ordinary  circumstances  a  person  possessing  the  use 
of  those  faculties  should  use  both  eyes  and  cars  to  avoid  injnry 
in  crossing  a  railway  track;  and  if  in  this  case  the  wind  and 
noise  of  the  freight  train  tended  to  prevent  Mrs.  Whitton  from 
bcuring  the  ap{)roaeh  of  defendant's  engine,  she  was  under  the 
greater  obligation  to  use  her  eyes.  It  was  her  duty  to  look 
carci'ully  along  the  tracks  of  defendant's  railway,  both  norlh* 
wardly  and  southwardl}',  before  attempting  to  cross  them,  and 
it  was  not  safficient  excuse  for  failing  to  do  so  that  the  day  was 
cold  and  windy,  or  that  one  train  had  just  passed  on  the  track 
nearer  to  her. 
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'*  It  was  the  duty  of  Mrs.  Whitton  to  look  carefully  along  the 
tracks  of  defendant's  railway  to  the  north  before  potting  her- 
self in  the  way  of  danger,  and  in  time  to  see  and  avoid  any  en- 
gine or  train  approaching  fix)m  that  direction.  If  necessai*y,  in 
onlcr  to  do  this,  it  was  her  duty  to  pause  before  starting  to 
cross  until  the  freight  train  had  so  far  passed  as  to  give  a  suf- 
ficient view  to  determine  whether  she  could  safely  cross ;  and 
if  she  failed  to  look  carefully  along  these  tracks  to  the  north, 
after  the  freight  train  had  so  far  passed  as  to  give  her  such  a 
view,  and  in  time  to  have  seen  and  avoided  defendant's  engine, 
the  plaintiff  cannot  recover." 

The  plaintiff  asked  three  instructions,  which  were  refased 
in  the  same  way. 
The  questions  submitted  to  the  jury  were : 

''1.  Whether  Mrs.  Whitton's  death  was  caused  by  the  negli- 
gence of  those  who  had  the  management  of  the  train ;  and, 

^  2.  Was  Mrs.  Whitton  herself  guilty  of  any  fault  or  negligence 
which  contributed  to  that  result." 

As  to  the  negligence  of  the  defendant,  the  coart,  in  sub- 
stance, instructed  the  jury  that  it  was  the  duty  of  those 
having  the  management  of  the  train  to  canse  the  bell  of  the 
engine  to  be  rung  a  sufficient  time,  beft^re  crossing  Academy 
Street,  to  give  warning  to  any  passengers  on  that  street  de- 
sirous of  crossing,  and  to  keep  it  ringing  till  the  tender  had 
crossed  the  street ;  and  also  that  it  was  the  duty  of  those 
having  the  management  of  the  train  to  keep  a  proper  and  a 
vigilant  lookout  in  the  direction  the  train  was  moving,  par- 
ticularly under  the  circnmstances  of  the  case — a  freight  train 
going  up  one  of  the  trucks  in  an  opposite  direction,  the  train 
in  question  just  approaching  a  much  frequented  street,  and 
a  violent  southwest  wind  blowing  at  the  time,  and  that  there 
was  a  peculiar  vigilance  incumbent  on  those  who  had  the 
management  of  the  train,  to  ring  their  bell  and  keep  a 
proper  lookout,  because  it  was  natural,  if  there  were  any 
persons  standing  at  that  crossing  (a  freight  train  passing 
along  at  the  time),  that  they  would  seek  to  cross  the  track 
after  the  freight  train  had  gone  over  the  street. 

As  to  the  negligence  of  Mrs.  Whitton,  the  court,  in  sub- 
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Stance,  instructed  the  jnrj  that  she  ivus  required  to  exercise 
that  degree  of  prudence,  care,  and  caution  incumbent  on  a 
person  possessing  ordinary  reason  and  intelligence,  under 
the  special  circumstances  of  the  case,  having  regard  to  the 
fact  of  its  being  a  railroad  crossing,  and  anothertrain  cross- 
ing tlie  street,  for  which  she  hail  to  wait  in  company  with 
Mrs.  Woodward,  and  that  she  must  have  used  ordinary  care, 
prudence,  and  caution. 

The  court  declined  to  say  to  the  jury  how  she  must  dis- 
pose of  her  limbs,  her  eyes,  or  her  ears,  but  left  it  to  the 
jury  to  find  whether  she  bad  been  guilty  of  any  fault  or 
negligence  which  contributed  to  her  death;  and  instructed 
them  that  if  she  had,  that  the  plaintiff  could  not  recover, 
even  if  the  defendant  had  been  guilty  of  negligence. 

The  court  also  told  the  jury,  before  they  could  find  a  ver- 
dict against  the  detendant,  they  must  be  satisfied  its  em- 
ployees were  guilty  of  negligence,  and  that  such  negligence 
caused  her  death. 

As  to  the  damages,  the  court  said : 

<-  Those  damages  have  been  specified  by  the  statnte,  but  in 
very  general  terms : 

*'  *  The  jury  may  give  such  damages,  not  exceeding  $5000,  as 
they  shall  deem  fair  and  jast,  in  refereace  to  the  pecuniary  in- 
jury resulting  from  snob  death,  to  the  relatives  of  the  deceased 
specified  in  this  section.' 

'<  As  we  understand,  that  means  that  if  the  plaintiff  is  entitled 
to  recover  at  all  in  this  case,  he  is  entitled  to  recover  for  dam- 
ages for  such  pecuniary  injury  as  has  resulted  to  him  from  the 
death  of  his  wife.  It  is  confined  by  the  language  of  the  statute 
to  pecuniary  loss,  not  the  loss  arising  from  grief  or  wounded 
feelings,  or  sufferings  of  any  kind,  but  such  pecuniar}^  loss  as  be 
has  sustained  from  the  death  of  his  wife;  it  is  from  her  death, 
not  j'rom  any  loss  which  ho  sustained  prior  to  that,  but  for  the 
pecuniary  loss  which  he  has  sustained  from  her  death.  It  is 
almost  impossible  to  lay  down  any  absolute,  fixed  rule  upon  this 
subject.  This  question  has  been  recently  discussed  by  the  Su- 
premo Court  of  the  United  States  upon  a  statute  which  in  this 
respect  is  essentially  the  same  as  the  statute  of  this  State;  and 
the  Supreme  Court  has  said  that  it  is  a  matter  largely  resting 
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with  tho  Bonnd  reason  and  discretion  of  the  jnry.  Taking  all 
the  iacts  and  circamstanees  into  consideration,  yoa  may  con- 
sider the  personal  qualities,  the  abihty  to  be  useful  of  the  party 
wlio  has  met  with  death,  and,  of  course,  also  the  capacity  to 
earn  money.  It  is  not  proper  for  the  jury  to  look  upon  it 
simply  as  a  question  of  feeling  or  sympathy.  The  statute  does 
not  permit  that;  all  such  considerations  should  be  dismissed 
from  your  minds.  It  is  a  mere  matter  of  dollars  and  cents— so 
regarded  by  the  statute — pecuniary  injury  sustained." 

The  jury  found  $5000  for  the  plaintiff,  and  a  motion  for  a 
new  trial  being  refused,  after  a  full  considenition  of  the  ob- 
jections made  by  the  defendants,  for  which  refusal  the  court 
gave  its  reasons  fully,  the  judgment  was  entered  on  the  ver- 
dict. To  reverse  that  judgment  the  defendant  brought  the 
case  here. 

JUr.  T.  A.  Howey  for  the  plaintiff  in  error : 

L  This  court  veccr  acquired  jurisdiction  of  this  easCf  because  it 
was  excluded  by  the  character  of  the  parties.  The  suit  must  be 
regarded  as  between  a  citizen  of  Illinois,  as  plaintiff,  and 
citizens  of  that  State  and  of  the  State  of  Wisconsin  joined 
as  defendants.  Now,  in  Ohio  and  Mississippi  Railway  Co.  v. 
Wheelei'y*  a  railway  company,  having  like  charters  from  the 
States  of  Ohio  and  Indiana,  sued  u  citizen  of  the  latter  State, 
and  this  court  held  that  the  suit  must  be  regarded  as  by 
citizens  of  Ohio  and  Indiana  against  a  citizen  of  the  latter 
State,  and  hence  not  within  the  jurisdiction  of  the  National 
courts.  In  The  County  of  Allegheny  \\  Railway  Company^f  Alle- 
gheny County,  Pennsylvania,  sued  a  railway  company  which 
was  first  chartered  by  Ohio  and  afterwards  by  Pennsylvania. 
The  company  presented  a  petition,  alleging  itself  a  corpo- 
ration of  Ohio,  and  asking  a  removal  of  the  suit  into  the 
United  States  Circuit  Court  The  application  was  denied, 
because  a  suit  against  sucii  a  corporation  was  a  suit  against 
citizens  of  Ohio  and  Pennsylvania  united  in  business  under 
the  shadow  of  the  corporate  name,  and  because,  therefore, 

*  1  Black,  '296.  f  ^^  Penntylvania  State,  228. 
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the  United  States  courts  hud  no  jurisdiction.    The  disability 
must  affect  both  parties  alike. 

II.  There  is  no  law  authorizing  the  vmntaiance  of  this  action 
in  any  National  court.  The  right  to  sue  at  all  in  this  case 
exists  by  the  statute  of  Wisconsin  only.  But  that  right  is 
given  only  on  a  condition  precedent;  the  condition,  namely, 
that  the  suit  be  brought  in  a  Wisconsin  court. 

It  may  be  argued  on  the  other  side  that  the  legislature 
bad  no  power  to  confer  a  conditional  right.  If  this  be  so,  it 
is  one  instance  where  the  greater  power  does  not  include 
the  lesser.  It  is  a  strange  proposition  which  says  to  the 
legislatures  of  the  States:  ^^  Yon  have  the  power  to  confer 
new  absolute  rights  of  action,  but  when  you  attempt  to  cre- 
ate a  limited  right,  to  annex  a  condition  to  the  gratuity  yoa 
offer,  your  power  is  exceeded.  The  condition  is  void,  and 
the  conditional  right  becomes  an  absolute  one."  The  only 
argument  which  can  be  made  in  support  of  such  a  curtail- 
ment of  legislative  power  will  have  to  be  this:  '^Thc  Con- 
8tituti(»u  of  the  United  States  extends  the  judicial  po^ver  to 
controversies  between  citizens  of  different  States.  This  is 
such  a  controversy.  Congress  may,  therefore,  confer  upon 
the  National  courts  jurisdiction  over  it  and  authorize  the 
plaintiff  to  invoke  that  jurisdiction,  hence  this  clause,  re- 
stricting the  remedy  to  the  State  courts,  is  unconstitutional 
and  void."  But  to  make  this  position  of  value  it  must  ap- 
pear that  the  Constitution  extends  the  judicial  power  to  this 
controveray,  or  that  Congress  is  authorized  to  and  hsis  ex- 
tended it  to  such  actions.  Now  the  language  of  the  Cousti- 
tution  is  peculiar.    It  says: 

"  The  judicial  power  shall  extend  to  all  cases  in  law  and  equity 
arising  under  this  Constitution,  the  laws  of  the  United  Slates, 
and  treaties  made  or  which  shall  bo  made  under  their  authority ; 
to  all  cases  affecting  ambassadora;  to  all  cases  of  admiralty  and 
mariiime  jurisdiction;  .  .  •  to  controversies  •  •  .  between  citi- 
sens  of  different  States." 

It  is  thus  obvious  that  the  Constitution  does  not  extend 
the  judicial  power  to  all  controversies  between  citizens  of 
different  States. 
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The  condition  in  the  Wisconsin  statute  is  not  therefore 
neceBsaril}'  in  conflict  with  the  Constitntion.  If  it  be  said 
that  this  provision  commits  it  to  the  discretion  of  Congress, 
to  extend  the  judicial  power  to  any  or  all  of  this  class  of 
controversies,  and  that  Congress  has  extended  it  to  this  con- 
troversy, the  answer  is  that  if  such  a  discretion  is  vested  in 
Congress,  it  is  not  conferred  in  express  terms,  nor  does  the 
language  used  justify  such  an  implication.  So  to  construe 
it,  would,  in  effect,  interpolate  the  word  aff  where  it  has  been 
intentioi^ally  omitted. 

But  if  the  clause  in  the  Wisconsin  statute  be  invalid,  then 
the  whole  statute  must  fall,  and  of  course  with  it  the  sole 
authority  for  maintaining  this  action.  If  the  provisions  of 
a  statute  are  so  mutually  connected  with  each  other  as  to 
warrant  the  belief  that  the  legislature  intended  them  as  a 
whole,  and  if  all  could  not  bo  carried  into  effect,  would  not 
pass  the  residue  independently,  then  if  some  parts  are  un- 
constitutional, all  the  provisions  which  are  thus  dependent, 
conditional  or  connected,  must  fall  with  them. 

A  proviso  in  deeds,  or  laws,  is  a  limitation  or  exception 
to  a  grant  made,  or  authority  conferred,  the  effect  of  which 
is  to  declare  that  the  one  shall  not  operate,  or  the  other  be 
exercised,  unless  in  the  case  provided.*^ 

Both  the  propositions  thus  stated  are  well-settled  rules. 

III.  The  act  of  March  2dj  1867,  bj/  authority  of  which  this  case 
was  removed  from  the  State  courts  is  unconstitutional  and  void. 

In  ilartbx  v.  Jlunter^^  where  the  validity  of  the  25th  section 
of  the  Judiciary  Act  was  in  question,  it  was  argued  at  bar,  that 
the  right  of  removal  before  judgment  was  undoubted;  that 
it  subserved  nil  the  reasons  suggested  in  support  of  the  ap- 
pellate jurisdiction  over  causes  tried  in  the  State  courts,  and 
hence  that  there  was  no  good  reason  for  sustaining  such  a  ju- 
risdiction. But  in  combating  this  position  Story,  J.,  argued 
in  the  most  deliberate  way  that  the  removal  of  actions  was  an 
exercise  of  appellate  jnr\sd\ct\oi\ ;  that  appellate  jurisdiction 
may  be  exercised  either  before  or  after  judgment,  and,  there- 

«  Bouvier'8  Law  Dictionary,  title  "  Provbo."  f  ^  "Wheaton,  849. 
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fore,  that  the  right  to  remove  a  vnno  for  rerisioii,  ami  the 
right  to  remove  it  for  original  aclioii  upon  the  8iihject-mat> 
ter,  rested  npoii  the  same  foniidation,  and  would  staud  or  fall 
together.     lu  reasoning  to  this  conclusion  he  saiys: 

**  The  power  of  removal  is  certainty  not  in  strictness  of  lan- 
guage an  exercise  of  original  jariHdiction ;  it  presupposes  juris- 
diction to  have  elsewhere  attached." 

But  it  is  a  misapplication  of  terms  to  style  that  an  exer- 
cise of  appellate  jurisdiction  which  wrenches  a  cu80  from 
one  court  of  original  concurrent  jurisdiction,  and  lakes  it 
into  another,  for  original  action  upon  the  subject-matter. 
Nor  has  it  ever  been  supposed  that  the  Circuit  Courts  of  the 
United  States  have  any  appellate  jurisdiction  over  the  pro- 
ceedings of  Stiite  courts.  And  the  reason  upon  which  the 
theory  of  Story,  J.,  is  founded  is  as  erroneous  as  the  theory 
itself.  He  argues  that  the  power  of  removal  is  not  an  ex* 
ercise  of  original  jurisdiction,  because  ^Mt  presupposes  an 
exercise  of  original  jurisdiction  to  have  elsewhere  attached.'^ 
Take,  then,  for  illustration  controversies  between  citizens  of 
difierent  States.  The  judicial  power  of  the  United  States 
was  extended  to  this  class  of  controversies,  for  the  supposed 
advantage  of  such  citizens,  and  hence  it  is  assumed  that  a 
defendant  in  such  a  controversy  had  the  same  right  as  a 
plaintiff,  to  insist  that  it  be  tried  in  the  National  tribunals. 
This  being  so,  it  follows  that  the  jurisdiction  of  the  State 
court  does  not  fully  attach,  until  he  has  waived  this  right. 
If  he  does  not  waive  it,  but  objects  to  the  proftered  juris- 
diction of  the  State  court,  it  never  attaches  at  all,  and  when 
the  jurisdiction  of  the  National  court  does  attach,  it  is  in 
strictness  an  original  jurisdiction. 

IV.  The  evufence  of  pregnancy  was  immateiial^  and  calculated 
to  excite  ike  sympathy  and  prejudice  of  the  jury^  and  shoulil  luive 
been  excluded. 

V.  The  charge  did  not  state  the  law  rightly  ;  but  should  among 
other  things  have  said  that  the  deceased  was  bound  to  use  her  eyes 
and  ears  in  the  manner  siateil  in  the  request, 

Jlr.  J.  A,  Sleeper^  contra. 
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Mr.  Justice  FIELD,  haviug  etated  the  case,  delivered  the 
opinion  of  the  court  U8  follows: 

The  jurisdiction  of  the  action  by  the  Federal  court  is  de- 
nied on  three  grounds :  the  clmracter  of  the  parties  as  sop- 
posed  citizens  of  the  same  State;  the  limitation  to  the  State 
court  of  the  remedy  given  by  the  statute  of  Wisconsin;  and 
the  alleged  invalidity  of  the  act  of  Congress  of  March  2d, 
1867,  under  which  the  removal  from  the  State  court  was 
made. 

Firsts  as  to  the  character  of  the  parties.  The  plaintifi'  is  a 
citizen  of  the  State  of  Illinois  and  the  defendant  is  a  corpo- 
ration created  under  the  laws  of  Wisconsin.  Although  a 
corporation,  being  an  artificial  body  created  by  legislative 
power  is  not  a  citizen  within  several  provisions  of  the  Con- 
stitution ;  yet  it  has  been  held,  and  that  must  now  be  regarded 
as  settled  law,  that,  where  rights  of  action  are  to  be  en- 
forced, it  will  be  considered  as  a  citizen  of  the  State  where 
it  was  created,  within  the  clause  extending  the  judicial  power 
of  the  United  States  to  controversies  between  citizens  of  dif- 
ferent States.*  The  defendant,  therefore,  must  be  regarded 
for  the  purposes  of  this  action  as  a  citizen  of  Wisconsin. 
But  it  is  said,  and  here  the  objection  to  the  jurisdiction 
arises,  that  the  defendant  is  also  a  corporation  under  the 
laws  of  Illinois,  and,  therefore,  is  also  a  citizen  of  the  same 
State  with  the  phiintifF.  The  answer  to  this  position  is  ob- 
vious. In  Wisconsin  the  laws  of  Illinois  have  no  operation. 
The  defendant  is  a  corporation,  and  as  such  a  citizen  of 
Wisconsin  by  the  laws  of  that  State.  It  is  not  there  a  cor- 
poration or  a  citizen  of  any  other  State.  Being  there  sued 
it  can  only  be  brought  into  court  as  a  citizen  of  that  State, 
whatever  its  status  or  citizenship  may  be  elsewhere.  Nor 
is  there  anything  against  this  view,  but,  on  the  contrary, 
much  to  support  it,  in  the  case  of  The  Ohio  ami  Mississippi 
Railroad  Compani/  v,  Wheeler.-f  In  that  case  the  declaration 
averred  that  the  plaintiffs  were  a  corporation  created  by  the 
laws  of  the  States  of  Indiana  and  Ohio,  and  that  the  defend- 
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ant  was  a  citizen  of  Indinnay  and  the  court,  after  retorring 
to  previous  decisions,  said  that  it  must  bo  regarded  sts  settled 
that  a  suit  by  or  against  a  corporation  in  its  corponite  name 
is  a  suit  bj  or  against  citizens  of  the  State  which  created  it, 
and  therefore  that  case  must  be  treated  as  a  suit  in  which 
citizens  of  Ohio  and  Indiana  were  joined  as  plaintiffs  against 
a  citizen  of  the  latter  State,  and  of  course  couhl  not  be 
maintained  in  a  court  of  the  United  States  where  jurisilic- 
tion  of  the  case  depended  upon  the  citizenship  of  the  par- 
ties* The  court  also  observed  that  though  a  c<»rporation  by 
the  name  and  style  of  the  plaintiffs  in  that  ease  appeared  to 
have  been  chartered  by  the  States  of  Ohio  and  Indiana, 
clothed  with  the  same  capacities  and  powers,  and  intended 
to  accomplish  the  same  objects,  and  was  spoken  of  in  the 
laws  of  the  States  as  one  corporate  body,  exerciKing  the 
same  powers  and  fulfilling  the  same  duties  in  both  States, 
yet  it  had  no  legal  existence  in  either  State  excei»t  by  the 
law  of  that  State;  that  neither  State  could  confer  on  it  a 
corporate  existence  in  the  other  nor  add  to  or  diminish  the 
powers  to  be  there  exercised,  and  that  though  composed  of 
and  representing  under  the  corporate  name  the  same  natural 
persons,  its  legal  Entity,  which  existed  by  force  of  law,  could 
have  no  existence  beyond  the  territory  of  the  State  or  sov- 
ereignty which  brought  it  into  life  and  endowed  it  with  its 
faculiics  and  powera. 

The  correctness  of  this  view  is  also  confirmed  by  the  re- 
cent decision  of  this  court  in  the  case  of  ITie  Bailroad  Com^ 
pony  V*  Harris.*  In  that  case  a  Maryland  railroad  corporation 
was  empowered  by  the  legislature  of  Virginia  to  construct 
its  road  through  that  State,  and  by  an  act  of  Congress  to 
extend  a  lateral  road  into  the  District  of  Columbia.  By  the 
act  of  Virginia  the  company  was  granted  the  same  rights 
and  privileges  in  that  State  which  it  possessed  in  Maryland, 
and  it  was  made  subject  to  similar  pains,  penalties,  and  obli- 
gations. By  the  act  of  Congress  the  company  was  author- 
ized to  exercise  in  the  District  of  Columbia  the  same  powers. 


*  12  Wallace,  66. 
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rights,  and  privileges  in  the  exteDsion  and  construction  of 
the  rond,  as  in  the  construction  and  extension  of  any  rail- 
road in  Maryland,  and  was  granted  the  same  rights,  benefits, 
and  immunities  in  the  use  of  the  road  which  were  provided 
in  its  charter,  except  the  right  to  construct  from  its  road 
another  lateral  road.  And  this  court  held  that  these  acts 
did  not  create  a  new  corporation  either  in  Virginia  or  the 
District  of  Columbia,  but  only  enabled  the  Maryland  corpo- 
ration to  exercise  its  faculties  in  that  State  and  District. 
They  did  not  alter  the  citizenship  of  the  corporation  in 
Maryland,  but  only  enlarged  the  sphere  of  its  operations 
and  made  it  subject  to  suit  in  Virginia  and  in  the  District. 
The  corporation,  said  the  court,  "  cannot  migrate,  but  may 
exercise  its  authority  in  a  foreign  territory  upon  such  con- 
ditions as  may  be  prescribed  by  the  law  of  the  place.  One 
of  these  conditions  may  be  that  it  shall  consent  to  be  sued 
there.  If  it  do  business  there  it  will  be  presumed  to  have 
assented,  and  will  be  bound  accordingly.  For  the  purposes 
of  Federal  jurisdiction  it  is  regarded  as  if  it  were  a  citizen 
of  the  State  where  it  was  created,  and  no  averment  or  proof 
as  to  the  citizenship  of  its  members  elsewhere  will  be  per- 
mitted." 

Second;  as  to  the  limitation  to  the  State  court  of  the  remedy 
given  by  the  statute  of  Wisconsin.  That  statute,  after  declar- 
ing a  liability  by  a  person  or  a  corporation  to  an  action  for 
damages  when  death  ensues  from  a  wrongful  act,  neglect, 
or  default  of  such  person  or  corporation,  contains  a  proviso 
^'  that  such  action  shall  be  brought  for  a  death  caused  in  this 
State,  and,  in  some  court  established  by  the  constitution  and 
laws  of  the  same,"  This  proviso  is  considered  by  the  coun- 
sel of  the  defendant  as  in  the  nature  of  a  condition,  upon  a 
conipliance  with  which  the  remedy  given  by  the  statute  can 
only  be  enforced. 

It  is  undoubtedly  true  that  the  right  of  action  exists  only 
in  virtue  of  the  statute,  and  only  in  cases  where  the  death 
was  caused  within  the  State*  The  liability  of  the  party, 
whether  a  natural  or  an  artificial  person,  extends  only  to 
cases  where,  from  certain  causes,  death  ensues  within  the 
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limits  of  the  State.  Bnt  when  death  does  thus  eutsue  from 
any  of  those  causes  the  rehitives  of  the  deceased  named  iu 
the  statute  can  maintain  an  action  for  damages.  The  lia- 
bility within  the  conditions  specified  extends  to  all  parties 
through  whose  wrongful  acts^  neglect,  or  default  death 
ensues,  and  the  right  of  action  for  damages  occasioned 
thereby  is  possessed  by  all  persons  within  the  descriptioa 
designated.  In  all  cases,  where  a  general  right  is  thus  con* 
ferred,  it  cau  be  enforced  in  any  Federal  court  within  the 
State  having  jurisdiction  of  the  parties.  It  cannot  be  with* 
drawn  from  the  cognizance  of  such  Federal  court  by  any 
provision  of  State  legislation  that  it  shall  only  be  enforced 
in  a  State  court.  The  statutes  of  nearly  every  State  provide 
for  the  institution  of  numerous  suits,  such  as  for  partition, 
foreclosure,  and  the  recovery  of  real  property  iu  (tarticnlar 
courts  and  in  the  counties  where  the  land  is  situated,  yet  it 
never  has  been  pretended  that  limitations  of  this  character 
could  afiect,  in  any  respect,  the  jurisdiction  of  the  Federal 
court  over  such  suits  where  the  citizenship  of  one  of  the 
parties  was  otherwise  sufficient.  Whenever  a  general  rule 
as  to  property  or  personal  rights,  or  injuries  to  either,  is 
established  by  State  legislation,  its  enforcement  by  a  Fedei*al 
court  in  a  case  between  proper  parties  is  a  matter  of  con i-se, 
and  the  jurisdiction  of  the  court,  in  such  case,  is  not  subject 
to  State  limitation. 

This  doctrine  has  been  asserted  in  several  cases  by  this 
court.  Ill  Suydam  v.  Broadnax*  an  act  of  the  legislature  of 
Alabama  provided  that  the  estate  of  a  deceased  person,  de- 
clared to  be  insolvent,  should  be  distributed  by  the  execu- 
tors or  administrators  according  to  the  provisions  of  the  act, 
and  that  no  suit  or  action  should  be  commenced  or  sustained 
against  any  executor  or  administrator  after  the  estate  had 
been  declared  to  be  insolvent,  except  iu  certain  cases;  but 
this  court  held,  in  a  case  not  thus  excepted,  that  the  insol- 
vency of  the  estate,  judicially  declared  under  the  act,  was 
not  sufficient  in  law  to  abate  a  suit  instituted  in  the  Circuit 
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Court  of  the  United  States  by  a  citizen  of  another  State 
against  the  representatives  of  a  citizen  of  Alabama.  '*  The 
lltli  section  of  the  act  to  establish  the  judicial  courts  of  the 
United  States,"  said  the  court,  *' carries  out  the  constitu- 
tional right  of  a  citizen  of  one  State  to  sue  a  citizen  of  an- 
other State  in  the  Circuit  Court  of  the  United  States,  and 
gives  to  the  Circuit  Court  *  original  cognizance  concurrent 
with  the  courts  of  the  several  States  of  all  suits  of  a  civil 
nature  at  common  law  and  in  equity/  &c.,  &c.  It  was  cer- 
tainly intended  to  give  to  suitors,  having  a  right  to  sue  in 
the  Circuit  Court,  remedies  coextensive  with  tliese  rights. 
These  remedies  would  not  be  so  if  any  proceedings  under 
an  act  of  a  State  legishiture,  to  which  a  plaintiff  was  not  a 
party,  exempting  a  person  of  such  State  from  suit,  could  be 
pleaded  to  abate  a  suit  in  the  Circuit  Court." 

In  The  U)mn  Bank  of  Tennessee  v.  JoUy^s  Administrators^* 
this  court  declared  that  the  law  of  a  State  *^  limiting  the 
remedies  of  its  citizens  in  its  own  courts  cannot  be  applied 
to  prevent  the  citizens  of  other  States  from  suing  in  the 
courts  of  the  United  States  in  that  State  for  the  recovery  of 
any  property  or  money  there  to  which  they  may  be  legally 
or  equitably  entitled."  The  same  doctrine  was  affirmed  in 
Hjjile  v.  iS/owe,t  and  in  Payue  v.  HooLX 

Third;  as  to  the  alleged  invalidity  of  the  act  of  March  2rf,  1867, 
under  which  the  removal  from  the  State  court  was  made.  The 
counsel  of  the  defendant,  whilst  confining  his  special  objec- 
tion to  this  act,  questions  the  soundness  of  the  reasoin'ng  of 
Mr.  Justice  Story,  by  which  any  legislation  for  the  removal 
of  causes  from  a  State  court  to  a  Federal  court  is  maintained. 
We  may  doubt,  with  counsel,  whether  such  removal  before 
issue  or  trial  can  properly  be  called  an  exercise  of  appellate 
jurisdiction.  It  may,  we  think,  more  properly  be  regarded 
as  an  indirect  mode  by  which  the  Federal  court  acquires 
origiinil  jurisdietion  of  the  causes.§  But  it  is  not  material 
whether  the  reasoning  of  the  distinguished  jurist  in  this  par- 
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ticolar  is  correct  or  otherwise.  Tlio  validity  of  such  Icgi^la* 
tion  has  been  nniformly  recognized  by  this  court  siuce  the 
passage  of  the  Jadiciarj'  Act  of  1789, 

The  judicial  power  of  the  United  States  extends  l)^'  the 
Constitution  to  controversies  between  citizens  of  dilierent 
States  as  well  as  to  cases  arising  under  the  Constitution, 
treaties,  and  laws  of  the  United  States,  and  the  manner  and 
conditions  upon  which  that  power  shnll  be  exercised,  except 
as  the  original  or  appellate  character  of  the  jurisdiction  is 
specially  designated  in  the  Constitution,  are  mere  matters 
of  legislative  discretion.  In  some  cases,  from  their  charac- 
ter, the  judicial  power  is  necessarily  exclusive  of  all  State 
authority;  in  other  cases  it  may  be  made  so  at  the  option 
of  Congress,  or  it  may  be  exercised  concurrently  with  that 
of  the  States.  Such  was  the  opinion  of  Mr.  Justice  Story, 
as  expressed  in  Martin  v.  Bunier^s  Lessee^^  and  this  conclu- 
sion was  adopted  and  approved  by  this  court  in  the  recent 
case  of  77^6  Moses  Ihi/lor.f  The  legislation  of  Congress  has 
proceeded  upon  the  correctness  of  this  position  in  the  dis- 
tribution of  jurisdiction  to  the  Federal  courts.  The  Ju- 
diciary Act  of  1789,  as  observed  in  the  case  of  The  Moses 
Taylor^  declares,  ^*  that  in  some  cases  from  their  commence- 
ment such  jurisdiction  shall  be  exclusive;  in  other  cases  it 
determines  at  what  stage  of  procedure  such  jurisdiction  shall 
attach,  and  how  long  and  how  far  concurrent  jurisdiction  of 
the  State  courts  shall  be  permitted.  Thus,  cases  in  which 
the  United  States  are  parties,  civil  causes  of  admiralty  and 
maritime  jurisdiction,  and  cases  against  coqsuls  and  vice- 
consuls,  except  for  certain  oficnces,  are  placed  from  their 
commencement  exclusively  under  the  cognizance  of  the 
Federal  courts.  On  the  other  hand,  some  cases  in  which  an 
alien  or  a  citizen  of  another  State  is  made  a  party  may  be 
brought  either  in  a  Federal  or  a  State  court,  at  the  option 
of  the  plaintiff,  and  if  brought  in  the  State  court  may  be 
prosecuted  until  the  appearance  of  the  defendant,  and  then 

*  1  Wheaton,  884. 

f  4  Wallace,  429,  deoided  at  the  I>e€ciDber  Term,  1866. 
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at  his  option  may  be  eoffered  to  remain  there  or  may  be 
transferred  to  the  jarisdiction  of  the  Federal  courts.  Other 
cases,  not  included  under  these  heads  but  involving  ques- 
tions under  the  Constitution,  laws,  treaties,  or  authority  of 
the  United  States,  are  only  drawn  within  the  control  of  the 
Federal  courts  upon  appeal  or  writ  of  error  after  final  judg- 
ment. By  subsequent  legislation  of  Congress,  and  particu- 
larly by  the  legislation  of  the  last  four  years,  many  of  the 
cases  which  by  the  Judiciary  Act  could  only  come  under 
the  cognizance  of  the  Federal  courts  after  final  judgment  in 
the  State  courts,  may  be  withdrawn  from  the  concurrent 
jurisdiction  of  the  latter  courts  at  earlier  stages,  upon  the 
application  of  the  defendant  The  constitutionality  of  these 
provisions  cannot  be  seriously  questioned  and  is  of  frequent 
recognition  by  both  State  and  Federal  courts.'* 

When  the  jurisdiction  of  the  Federal  court  depended  upon 
the  citizenship  of  the  parties,  the  case  could  not  be  with- 
drawn from  the  State  courts  after  suit  commenced  until  the 
passage  of  the  act  of  1867,  except  upon  the  application  of 
the  defendant.  The  provision  of  the  Constitution  extending 
the  judicial  power  of  the  United  States  to  controversies  be* 
tween  citizens  of  different  States  had  its  existence  in  the 
impression,  that  State  attachments  and  State  prejudices 
might  affect  injuriously  the  regular  administration  of  justice 
in  the  State  courts.  The  protection  intended  against  these 
influences  to  non-residents  of  a  State  was  originally  supposed 
to  have  been  sufficiently  secured  by  giving  to  the  plaintiff 
in  the  first  instance  an  election  of  courts  before  suit  brought; 
and  where  the  suit  was  commenced  in  a  State  court  a  like 
election  to  the  defendant  afterwards.  The  time  at  which 
the  uou-resideut  party  should  be  allowed  thus  to  make  his 
election  was  evidently  a  mere  matter  of  legislative  discretion, 
a  simple  qnestiou  of  expediency.  If  Congress  has  subse- 
quently become  satisfied,  that  where  a  plaintift"  discovers, 
after  suit  brought  in  a  State  court,  that  the  prejudice  and 
local  influence,  against  which  the  Constitution  intended  to 
guard,  are  such  as  are  likely  to  prevent  him  from  obtaining 
justice,  he  ought  to  be  permitted  to  remove  his  case  into  a 

VOL.  xtii.  19 
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Kntional  coart,  it  is  not  perceired  that  any  constitutional 
objection  exists  to  its  authorizing  the  removal,  and,  of  conree, 
to  prescribing  the  conditions  upon  which  the  removal  shall 
be  allowed. 

It  follows,  from  the  views  we  have  expressed,  that  the  ob- 
jection to  the  jurisdiction  of  this  action  by  the  Circuit  Court, 
upon  the  grounds  advanced  by  the  defendant,  cannot  be 
maintained. 

It  only  remains  to  say  a  few  words  upon  the  refusal  of  the 
court  to  give  the  instructions  prayed  by  the  defendant,  and 
upon  its  ruling  in  the  admission  of  certain  evidence,  and  its 
charge  to  the  jury. 

The  facts  of  the  case  are  very  few,  and  with  respect  to 
most  of  them  there  was  little  conflict  of  evidence.  [The 
learned  justice  here  stated  the  facts  of  the  case,  and  con« 
tinued:] 

Upon  these  facts  the  court  gave  to  the  jury  a  clear  and 
full  charge  upon  the  duties  and  responsibilities  of  the  rail- 
road  company  in  crossing  the  street  of  the  city,  with  its  en* 
gines  and  trains,  and  upon  the  care,  prudence,  and  caution 
which  it  was  incumbent  upon  the  deceased  to  exercise  in 
crossing  the  tracks ;  and  as  to  the  damages  which  the  jury 
were  authorized  to  find,  in  case  they  were  satisfied  that  the 
employees  of  the  company  had  been  guilty  of  negligence, 
and  that  such  negligence  had  caused  the  death  of  the  de- 
ceased. 

The  counsel  of  the  plaintiff  had  requested  three  special 
instructions  to  the  jury,  and  the  counsel  of  the  defendant 
had  requested  nineteen  special  instructions.  The  court, 
however,  declined  to  give  any  of  them  except  as  they  were 
embraced  in  its  general  charge.  Some  of  the  instructions 
prayed  by  the  defendant  presented  the  law  respecting  the 
liability  of  the  company  correctly,  and  some  of  them  were 
based  upon  an  assumed  condition  of  things  which  the  evi- 
dence did  not  warrant.  But  it  is  not  error  for  a  court  to 
refuse  to  give  an  extended  series  of  instructions,  even  though 
some  of  them  may  be  correct  in  the  propositions  of  law 
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which  they  present,  if  the  law  arising  upon  the  evidence  is 
given  by  the  court  with  such  fulness  as  to  guide  correctly 
the  jury  in  its  findings,  as  was  the  case  here;  nor  is  a  judg- 
ment to  be  set  aside  because  the  charge  of  the  court  may  be 
open  to  some  verbal  criticisms,  in  particulars  considered 
apart  by  themselves,  which  could  not  when  taken  with  the 
rest  of  the  charge  have  misled  a  jury  of  ordinary  intelli- 
gence. The  propriety  of  the  rulings  of  the  court  in  this 
case  is  fully  vindicated  in  its  opinion  on  the  motion  for  a 
new  trial. 

The  evidence  of  the  condition  of  the  deceased — ^that  she 
was  enceinte  at  the  time  of  the  accident-— could  not  materially 
have  affected  the  jury  in  the  estimation  of  the  damages,  after 
the  clear  and  explicit  charge  of  the  court,  as  to  the  charac- 
ter of  the  damages  which  only  they  were  authorized  to  con- 
sider. 

The  other  evidence  in  the  case,  to  the  admission  of  which 

objection  was  taken,  was  not  material,  and  could  not  have 

influenced  the  result 

Judgment  affirmed. 


Mters  v.  Croft, 

1.  When  the  grantee  in  a  deed  it  deecribed  in  a  way  which  is  a  proper 

enough  description  of  an  incorporated  company,  capable  of  holding 
land,  as'  e».  gr,,  <*  The  Sulphur  Springs  Land  Company,"  the  court,  in 
the  absence  of  any  proof  whatever  to  the  contrary,  will  presume  thai 
the  company  was  capable  in  law  to  take  a  conveyance  of  real  estate. 

2.  A  grantor  not  having  perfect  title  who  conveys  for  ftill  value  is  estopped, 

both  himself  and  others  clniming  by  subsequent  grant  from  him,  against 
denying  title;  a  perfect  title  afterwards  coming  to  him. 
S.  Under  the  12th  section  of  the  act  of  September,  1841,  (*to  appropriate 
the  proceeds  of  the  sales  of  public  lands  and  to  grant  pre-emption 
rights  *'— which  section,  after  prescribing  the  manner  in  which  the 
proof  of  settlement  and  improvements  shall  be  made  before  the  land 
is  entered,  has  a  provision  that  "  all  assignments  and  transfers  of  the 
'  rights  hereby  secured,  prior  to  the  issuing  of  the  patent,  shall  be  null 
and  Toid*' — ^a  pre*emptor  who  has  entered  the  land,  and  who,  at  the 
time,  is  the  owner  in  good  faith,  and  has  done  nothing  inconsistent 
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with  tbe  proTffioni  cf  the  law  oo  the  subject,  mmj  tell  even  though  h« 
h«t  not  yet  obtained  a  patent.  Tbe  ditabilitj  extends  only  to  the 
assignment  of  the  pre-emption  right. 

Erbob  to  the  Circait  Court  for  tbe  District  of  Nebraska ; 
tbe  case  being  tbas : 

Au  act  of  Congress  entitled  **  An  act  to  appropriate  tbe 
proceeds  of  tbe  sales  of  tbe  poblic  lauds,  and  to  grant  pre- 
emption rights/'  approved  September  4tb,  1841,  after  pre- 
scribing tbe  manner  iu  wbicb  tbe  proof  of  settlement  and 
improvement  sball  be  made  before  tbe  land  is  entered,  bas 
tbis  proviso:  '^  and  all  assignments  and  transfers  of  the  right 
hereby  secured  prior  to  Ute  issuing  of  the  patent  shall  be  null  aihd 
void:' 

Under  and  by  virtue  of  tbis  act,  one  Frailj,  on  tbe  8d  of 
September,  1857,  entered  a  quarter-section  of  land  in  Ne- 
braska, at  tbe  land  ofKce  for  tbe  Omaba  land  district,  with 
the  register  thereof. 

On  the  same  8d  of  September,  1857 — no  letters  patent 
having  as  yet  issued  to  him — in  consideration  of  $86,000,  as 
appeared  on  the  face  of  tbe  deed,  he  conveyed  by  a  war- 
rantee deed  the  premises  to  ^*The  Sulphur  Springs  Land 
Company ;"  the  company  being  not  otherwise  described  in 
the  instrument,  and  there  being  nothing  in  the  instrument 
or  in  other  proof  to  show  whether  the  said  grantee  was  a 
corporation  and  capable  of  taking  land  or  an  unincorporated 
company. 

On  tbe  Ist  of  May,  1860 — ^more  than  two  years  after  the 
date  of  the  deed  above  mentioned — Fraily  made  another 
deed,  for  the  sum,  as  appeared  by  tbe  instrument,  of  $6000, 
to  a  certain  Myers. 

In  this  state  of  things  Myers  sued  Croft,  who  was  in 
under  the  company,  in  ejectment,  to  try  the  title  to  the  land. 
And  the  deed  to  **Tbe  Sulphur  Springs  Land  Company'' 
being  in  evidence  on  the  part  of  the  defendant,  the  plaintiff 
moved  the  court  to  rule  it  from  the  jury,  for  the  reasons: 

Ist.  That  he  had  not  shown  that  tbe  Sulphur  Springs 
Land  Company  was  an  organization  capable  of  receiving  the 
conveyance  of  land ;  and. 
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2(1.  That  under  the  provisions  of  the  act  of  Congress, 
already  quoted,  the  deed  was  void. 

The  court  overruled  the  motion,  charging  contrariwise, 
that  the  deed  was  valid  and  passed  the  title  to  the  premises. 
To  this  ruling  and  charge  the  plaintiff  excepted,  and  judg* 
ment  having  been  given  for  the  defendant  the  case  was  now 
here. 

Messrs.  N.  Oobb  and  L.  DouglasSj  for  the  plaintiff  in  error : 

1st.  Although  the  Sulphur  Springs  Land  Company,  as  we 
may  here  admit,  was  in  fact  incorporated,  the  fact  nowhere 
appeara  in  proof.  Being  a  chartered  company  it  was  incum- 
bent on  the  defendant  to  show  the  terms  of  the  charter,  and 
that  by  them  the  company  could  take  the  lands. 

If  not  a  corporation,  the  deed  was  void  for  want  of  cer- 
tainty  in  the  name  of  the  grantee. 

2d.  Does  the  12th  section  of  the  act  of  Congress  of  Sep- 
tember 4th,  1841,  intend  to  prohibit  the  pre-emptor  from  all 
alienation  of  the  property  which  he  has  acquired  under  the 
pre-emption  act  prior  to  the  issuing  of  the  patent,  or  does  it 
intend  simply  to  prevent  the  transfer  of  the  right  to  pre- 
empt? 

The  former  view  is  the  one  best  sustained  by  the  statute. 
That  is  the  way  it  reads;  and  when  a  statute  is  plain,  it 
should  not  be  frittered  away  by  refinements.  Until  payment 
made  fi>r  the  land  and  certificate  of  purchase  procured  the 
pre-emptor  has  nothing  which  he  can  assign.  K  after  cer- 
tificate of  purchase  was  obtained,  there  was  intended  to  be 
no  restriction  on  the  sale  of  the  land  by  the  pre-emptor, 
why  did  the  act  use  the  words  "  prior  to  the  issuing  of  the 
patent?" 

The  other  view  is,  that  the  right  secured  is  the  right  to 
pre-empt :  and  that  this  right  is  fully  secured  when  the  pur- 
chase is  made  of  the  United  States.  The  right  thus  prefer- 
ably to  purchase  cannot  be  transferred,  and  it  is  this  alone 
(it  may  be  argued)  which  is  prohibited.  If  so,  why  did  the 
statute  use  the  words  ^  prior  to  the  issuing  of  the  patent,'' 
instead  of  prior  to  the  issuing  of  the  certificate  ?    Congress 


294  Mtb&b  v.  Croft.  [Sup.  Ct 

Argument  for  the  pitintiffin  error. 

knew  the  difference  between  a  certificate  of  parcliase  and  a 
patent.  Thej  are  different  instroroeuts  and  subserve  a  dif- 
ferent pnrpoee.  The  certificate  shows  that  the  party  has 
entered  the  land  and  is  entitled  to  a  patent  at  some  future 
time;  the  patent  transfers  the  title. 

According  to  the  course  of  business  ordinarily,  patents  do 
not  issue  for  years  after  the  entry  is  made.  This  case  proves 
that  fact,  and  it  is  not  unreasonable  to  suppose  Congress 
was  apprised  of  that  fact. 

The  view  we  take  of  this  law  best  accords  with  the  policy 
of  the  pre-emption  privilege.  The  object  of  the  government 
was,  in  fact,  to  induce  settlements  upon  the  public  lands, 
but  chiefly  to  confer  the  preferable  right  to  purchase  on 
those  persons,  usually  in  indigent  circumstances,  who  actn* 
ally  settled  or  improved  them.  It  was  not  to  aid  the  specu- 
lator in  lands.* 

Pre-emptions  for  purposes  of  speculations  will  be  less 
likely  to  be  made  if  the  pre-emptor  is  obliged  to  wait  until 
the  patent  issues  before  he  can  alienate. 

There  was  a  similar  provision  iu  the  act  of  29th  May, 
ISSO.f  The  language  of  the  two  acts  is  almost  literally  the 
same.  By  the  act  of  January  23d,  1882,|  the  prohibition 
as  to  assignment  and  transfers  of  the  right  of  pre-emption 
contained  in  the  act  of  1880  is  removed,  and  it  is  provided 
that  **  all  persons  who  have  purchased  lands  under  the  act 
of  May  29th,  1880,  may  assign  and  transfer  their  certificates 
of  purchase  or  final  receipts,  and  patents  may  issue  in  the 
name  of  such  assignee,  anything  in  the  act  aforesaid  to  the 
contrary  notwithstanding."  This  shows  that  it  was  under- 
stood by  Congress  as  restricting  alienations  by  the  pre-emp- 
tor, after  payment  and  before  patent  issued.  The  effect  of 
allowing  such  transfers  was  such  that  Congress,  in  passing 
the  carefully-framed  act  of  September  4th,  1841,  renewed 
the  prohibition  against  transfers  which  was  contained  in  the 
act  of  1880.  The  government  had  witnessed  the  practical 
effect  of  both  policies,  and  the  judgment  of  Congress  as  em- 

*  Marlu  V.  Dickson,  20  Howard,  601,  605. 

t  4  But  at  Large,  420,  {8.  t  lb.  496. 
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bodied  in  the  latter  act  as  to  which  is  the  better  policy  shoald 
be  respected  by  the  courts,  and  the  language  of  the  statute 
should  be  allowed  its  fair  and  natural  meaning. 

Though  the  point  has  never  been  before  this  court,  it  has 
frequently  been  before  the  State  courts,  and  they  have  with 
great  uniformity  held  that  the  pre-emptor  had  no  transfer- 
able interest  prior  to  the  issuing  of  the  patent.* 

Mr.  Justice  DAVIS  delivered  the  opinion  of  the  court. 

In  relation  to  the  first  objection — that  the  Sulphur  Springs 
Land  Company  was  not  a  competent  grantee  to  receive  the 
title — ^it  is  sufficient  to  say,  in  the  absence  of  any  proof  what- 
ever on  the  subject,  that  it  will  be  presumed  the  land  com- 
pany was  capable,  in  law,  to  take  a  conveyance  of  real  estate. 
Besides,  neither  Fraily,  who  made  the  deed,  nor  Myers,  who 
claims  under  him,  is  in  a  position  to  question  the  capacity 
of  the  company  to  take  the  title  after  it  has  paid  to  Fraily 
full  value  for  the  property.! 

The  other  objection  is  of  a  more  serious  character,  and 
depends  for  its  solution  upon  the  construction  to  be  given 
the  last  clause  of  the  12(h  section  of  the  act  of  Congress  of 
September  4th,  1841.  The  act  itself  is  one  of  a  series  of 
pre-emption  laws  conferring  upon  the  actual  settler  upon  a 
quarter  section  of  public  land  the  privilege  (enjoyed  by  no 
one  else)  of  purchasing  it,  on  complying  with  certain  pre- 
scribed conditions.  It  had  been  the  well-defined  policy  of 
Congress,  in  passing  these  laws,  not  to  allow  their  benefit  to 
ennre  to  the  profit  of  land  speculators,  but  this  wise  policy 
was  often  defeated.  Experience  had  proved  that  designing 
persons,  being  unable  to  purchase  valuable  lands,  on  account 
of  their  withdrawal  from  sale,  would  procure  middle  men 
to  occupy  them  temporarily,  with  indifierent  improvements, 

•  Arbour  v.  Kettles,  12  Louisiana  An.  217;  Foirrier  v.  White,  2  Id.  084; 
Penn  v.  Ott,  12  Id.  288;  Stanbrough  v.  Wilson,  13  Id.  494;  Steyens  v.  Haya, 
1  Indiana,  247;  McElyea  v.  Hayter,  2  Porter  (Ala.),  148;  Cundiffv.  Ormi, 
7  Id.  68;  Glenn  v.  Thistle,  28  Midsissippi,  42-49;  Wilkerson  v.  Mayileld, 
27  Id.  642;  McTyer  v.  McDowell,  86  Alabama,  89;  Paulding  v.  Orimslej, 
10  Missouri,  210. 

t  Smith  V.  Sheeley,  12  Wallace,  868. 
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nnder  an  agreement  to  convey  them  so  soon  as  they  were 
entered  by  virtue  of  their  pre-emption  rights.  When  this 
was  done,  and  the  speculation  accomplished,  the  lands  were 
abandoned. 

This  was  felt  to  be  a  serious  evil,  and  Congress,  in  the 
law  under  consideration,  undertook  to  remedy  it  by  requir- 
ing of  the  applicant  for  a  pre-emption,  before  he  was  allowed 
to  enter  the  land  on  which  he  had  settled,  to  swear  that  be 
had  not  contracted  it  away,  nor  settled  upon  it  to  sell  it  on 
speculation,  but,  in  good  faith,  to  appropriate  it  to  his  own 
use.  In  case  of  false  swearing  the  pre-emptor  was  subject 
to  a  prosecution  for  perjury,  and  forfeited  the  money  he  had 
paid  for  the  land ;  and  any  grant  or  conveyance  made  by  him 
befoi^e  the  entry  was  declared  null  and  void,  with  an  exception 
in  favor  of  bondjide  parchasers  for  a  valuable  consideration. 
It  is  contended  by  the  plaintiff  in  error  that  Congress  went 
further  in  this  direction,  and  imposed  also  a  restriction  upon 
the  power  of  alienation  after  the  entry,  and  the  last  clause  in 
the  12th  section  of  the  act  is  cited  to  support  the  position. 

This  section,  after  prescribing  the  manner  in  which  the 
proof  of  settlement  and  improvement  shall  be  made  before 
the  land  is  entered,  has  this  proviso:  ^'and  all  assignments 
and  transfers  of  the  right  hereby  secured  prior  to  the  issning 
of  the  patent  shall  be  null  and  void." 

The  inquiry  is,  what  did  the  legislature  intend  by  this 
prohibition  ?  Did  it  mean  to  disqualify  the  pre-emptor  who 
had  entered  the  land  from  selling  it  at  all  until  he  had  ob- 
tained his  patent,  or  did  the  disability  extend  only  to  the 
assignment  of  the  pre-emption  right?  Looking  at  the  lan- 
guage employed,  as  well  as  the  policy  of  Congress  on  the 
subject,  it  would  seem  that  the  interdiction  was  intended  to 
apply  to  the  right  secured  by  the  act,  and  did  not  go  further. 
This  was  the  right  to  pre-empt  a  quarter  section  of  land  by 
settling  upon  and  improving  it,  at  the  minimum  price,  no 
matter  what  its  valne  might  be  when  the  time  limited  for 
perfecting  the  pre-emption  expired.  This  right  was  valuable, 
and  independently  of  the  legislation  of  Congress  assignable.'* 

•  TbredgiU  v.  PinUrd,  12  Howard,  24. 
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The  object  of  Congress  was  attained  when  the  pre-emptor 
went,  with  clean  hands,  to  the  land  office  and  proved  op  his 
right,  and  paid  the  government  for  his  land.  Restriction 
upon  the  power  of  alienation  after  this  would  injure  the 
pre-emptor,  and  could  serve  no  important  purpose  of  public 
polic}'.  It  is  well  known  that  patents  do  not  issue  in  the 
usual  course  of  business  in  the  General  Land  Office  until 
several  years  after  the  certificate  of  entry  is  given,  and 
equally  well  known  that  nearly  all  the  valuable  lands  in  the 
new  States,  admitted  since  1841,  have  been  taken  up  under 
the  pre-emption  laws,  and  the  right  to  sell  them  freely  exer- 
cised after  the  claim  was  proved  up,  the  land  paid  for,  and 
the  certificate  of  entry  received.  In  view  of  these  facts  we 
cannot  suppose,  in  the  absence  of  an  express  declaration  to 
that  eftect,  that  Congress  intended  to  tie  up  these  lands  in 
the  hands  of  the  original  owners,  until  the  government 
should  choose  to  issue  the  patent 

If  it  had  been  the  purpose  of  Congress  to  attain  the  object 
contended  for,  it  would  have  declared  the  lands  themselves 
unalienable  until  the  patent  was  granted.  Instead  of  this, 
the  legislation  was  directed  against  the  assignment  or  trans- 
fer of  the  right  secured  by  the  act,  which  was  the  right  of 
pre-emption,  leaving  the  pre-emptor  free  to  sell  his  land 
after  the  entry,  if  at  that  time  he  was,  in  good  faith,  the 
owner  of  the  land,  and  had  done  nothing  inconsistent  with 
the  provisions  of  the  law  on  the  subject. 

JUDGMBHT  AVFIRMKB. 


PBKDLfiTOK  COUKTT  V.  AmT. 

1.  On  toil  upon  the  eooponi  of  railroad  bonds  payable,  both  bonds  and 
coapons,  by  their  terms,  to>  the  bearer— the  declaration  alleging  the 
plaintiff  to  be  owner,  holder,  and  bearer  of  the  coapons— a  plea  that  the 
plaintiff  was  not,  either  at  the  time  when  the  deolaration  or  when  the 
plea  was  filed,  the  owner,  holder,  or  bearer,  is  a  traverse  of  a  material 
allegation  of  the  declaration,  and  though  faulty  as  argumentative,  most, 
on  j/eneral  demurrer,  be  held  good. 
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2.  BOf  on  like  tort  of  demarrw,  a  piM,  that  at  the  timM  named,  the  bondi 
and  coupons  were  all  the  property  of  one  A.  K.,  a  citisen  of  K.  (the 
•ame  Slate  of  which  the  defendant  wa§  a  citiaen),  and  not  of  any  other 
person. 

8.  So,  on  like  sort  of  demurrer,  when  the  declaration  alleged  that  the  cou- 
pons sued  on  wore  for  interest  on  honds  that  had  heen  issued  hy  a 
county  and  delivered  by  it  to  a  certain  railroad  company  in  payment 
by  the  county  of  a  subscription  to  stock  of  the  road  under  an  au- 
thority given  by  acts  of  the  legislature,  a  plea  that  the  county  did  not 
sign,  seal,  or  deliver  the  bonds  and  coupons  to  the  company  as  in  the 
declaration  alleged,  and  "  m>  that  the  alleged  acts  and  coupons  are  not 
its  acts  and  deeds." 

4.  A  county  issuing  bonds  to  a  railroad  company  in  payment  of  stock  in 
the  road,  which  subscription  the  county  was  authorized  by  legislative 
enactment  to  make  and  to  pay  for  by  the  issue  of  the  bonds,  only  after 
certain  things  directed  had  been  performed,  may  be  estopped  against 
asserting  that  the  conditions  attached  to  a  grant  of  the  power  were  not 
fulfilled.  Where  the  issue  of  the  bonds  without  such  previous  fulfil- 
ment would  be  a  misdemeanor,  by  the  county  officers,  it  is  to  be  pre- 
sumed, though  perhaps  not  conclusively,  that  the  conditions  were  ful- 
filled. And  an  estoppel  would  take  place  where  the  county  had  received 
the  proper  amount  of  stock  for  which  the  bonds  were  issued ;  had  held 
it  for  seventeen  years,  and  was  actually  ei^oying  it  at  the  time  when 
pleading  want  of  authority  to  subscribe. 

Error  to  the  Circuit  Conrt  for  the  District  of  Eetitncky. 

Amy  brought  suit  in  April,  18G9,  against  the  county  of 
Pendleton,  in  Kentucky,  to  recover  the  aggregate  amount 
of  certain  coupons  or  interest  warrants  attached  to  fifty 
bonds  of  $1000  each.  The  bonds  were  dated  October  15th, 
1858,  payable  thirty  years  after  date,  and  were  alleged  in 
the  declaration  to  have  been  made  and  issued  by  the  county 
of  Pendleton  in  virtue  of  authority  conferred  by  the  legisla- 
ture of  the  State.  The  declaration  averred  the  execution 
of  the  bonds  with  interest  warrants  attached  to  each,  pay- 
able to  the  bearer  semiannually  on  the  15th  days  of  April 
and  October  of  every  year,  and  also  that  they  had  been  de* 
livercd  to  the  Covington  and  Lexington  Railroad  Company 
in  payment  of  a  subscription  made  by  the  county  to  the 
capital  stock  of  the  company,  under  authority  given  by  acts 
of  the  legislature.  It  further  averred  that  the  bonds  were 
received  by  the  railroad  company,  and  thai  a  certificate  far  the 
shares  of  stock  subsc^ibedy  as  aforesaid^  voas  issued  to  the  county^ 
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and  was  received  by  iiy  and  that  it  was  still  owned  by  the  county; 
and  farther,  that  the  bonds  were  afterwards  sold  by  the  rail 
road  company  for  $50,000,  and  delivered  to  the  parchasers 
with  the  coupons  attached ;  that  the  plaintiff  subsequently 
became  the  oionevj  hoUler^  and  bearer  of  them  all,  and  that 
from  the  15th  day  of  October,  1864,  inclusive,  until  the  com* 
mencement  of  the  suit  the  county  bad  neglected  and  refused 
to  pay  the  coupons,  though  often  requested  to  pay  them. 

To  the  cause  of  action  thus  set  forth  the  defendant  pleaded 
four  pleas : 

1st.  That  the  plaintiff  was  not,  at  the  time  of  filing  bis 
declaration,  or  at  the  time  of  entering  the  plea,  the  owner, 
holder,  or  bearer  of  the  said  alleged  bonds  and  coupons,  or 
of  any  or  either  of  them,  as  in  the  declaration  mentioned. 

2d.  That  at  the  time  of  filing  the  declaration  and  plea  the 
bonds  and  coupons  were  all  the  property  .of  one  Augustus 
Robins,  a  citizen  of  the  State  of  Kentucky,  and  not  then  or 
now  the  property  of  any  other  person. 

8d.  That  although  the  legislature,  by  one  act,  empowered 
the  county  to  subscribe  to  the  stock  of  the  company,  and  to 
borrow  money  to  pay  the  subscription,  yet  the  authority  was 
coupled  with  a  proviso  that  the  real  estate  holders  residing 
in  the  county  should  so  vote,  by  a  majority,  at  such  times  as 
the  county  court  might  appoint,  and  that  **the  question  of 
subscribing  stock,  or  of  borrowing  money  to  pay  the  same, 
never  was  submitted  to  the  real  estate  holders  residing  iu 
the  county  of  Pendleton,  to  be  determined  hy  vote  of  a  ma- 
jority of  them,  as  authorized  and  required  by  the  act,  before 
any  stock  had  been  subscribed  by  or  for  said  county,  or  any 
money  borrowed  to  pay  the  same."  The  plea  then  averred 
that  subsequent  acts  of  the  legislature  (enacted  before  the 
subscription  was  made)  which  authorized  the  levy  of  a  tax 
for  the  purpose  of  paying  the  subscriptions  to  the  stock  of 
the  said  company,  also  provided  that  before  a  subscription 
should  be  made  and  a  tax  levied,  the  question  of  levying  the 
tax  should  be  submitted  to  the  voters  of  the  county,  and  if 
a  majority  of  the  votes  cast  should  be  in  favor  of  the  tax,  it 
should  be  levied,  aud  the  subscription  should  be  made ;  and 
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the  plea  rlenied  that  the  question  whether  the  t»x  or  the  eub- 
seription  authorized  by  these  acts,  or  whether  any  tax  for 
payment  of  a  subscription  of  stock  in  said  company  should 
be  imposed  in  the  county,  had  ever  been  submitted  to,  or 
voted  upon,  by  the  voters  of  Pendleton  County  in  conformity 
with  said  acts.  The  plea  further  averred  that  no  other  acts 
of  the  legislature  authorized  the  county,  or  any  one  for  it, 
to  subscribe  stock  for  it  in  said  company,  or  to  levy  a  tax 
for  payment,  or  to  borrow  money,  or  to  issue  bonds  and 
coupons  for  the  payment  of  any  subscriptions  of  stock 
therein. 

4th.  That  the  county  did  not  sign,  seal,  or  deliver  the 
bonds  and  coupons  to  the  railroad  company,  or  to  any  per- 
son or  corporation,  as  in  the  declaration  alleged,  nor  author- 
ize any  one  to  do  so;  ^*and  so  the  defendant  says  that  the 
alleged  acts  and  coupons  are  not  its  acts  and  deeds." 

To  all  these  pleas  there  were  general  demurrers;  and  these 
demurrers  being  sustained  and  judgment  given  for  the  plain- 
tiff, the  county  brought  the  case  here. 

Mr.  jB.  -H.  Bristow^  for  the  plabitiff  in  error : 

1.  The  first  plea  shows  that  Amy  was  not  at  any  time  the 
owner,  holder,  or  bearer  of  any  of  the  bonds  or  coupons. 
If  he  was  not,  he  had  no  right  to  sue.  He  might  have  made 
out  a  primd facie  case  by  producing  the  bonds  and  coupons; 
but  it  was  not  impossible  for  the  county  to  overturn  the 
primd  facte  case,  and  the  opportunity  ought  to  have  been 
allowed  on  a  trial  of  the  issue. 

2.  The  second  plea  showed  that  a  citizen  of  Kentucky 
was  the  owner,  which  the  county  of  Pendleton  was  ready  to 
verify.  This  plea  ought  to  have  been  denied  by  Amy,  be- 
cause, if  the  plea  was  true,  he  had  no  right  to  sue. 

8.  The  third  plea,  though  containing  some  formal  defects, 
constituted  nevertheless  a  good  defence;  for,  admitting  the 
facts  alleged  in  it  to  be  true,  it  showed  an  entire  want  of 
authority  in  the  County  Court  to  issue  the  bonds  and  cou- 
pons, and  consequently  the  absence  of  liability  to  pay.  The 
authority  of  the  County  Court  to  borrow  money,  as  is  ap- 
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parent  from  the  matter  pleaded,  depended  on  a  condition 
precedent,  to  wit,  that  the  question  of  subscribing  to  the 
stock  and  of  levying  a  tax  had  been  submitted  to  the  voters 
of  the  county  for  their  determination.  Now,  the  plea  avers, 
and  the  demurrer  admits,  that  the  question  of  subscribing, 
&C.,  was  never  submitted  to  a  vote.  So  that  the  fact  estab- 
lished by  the  pleadings  is,  not  the  irregular  execution  of  a 
power  already  possessed,  but  the  non-existence  of  the  power 
itself. 

4.  The  fourth  plea  is  a  special  plea  amounting  to  the  gen* 
eral  issue,  and  though  bad  in  form  is  good  in  substance. 

Mr.  J.  W.  Stevenson^  contra : 

1  and  2.  By  the  first  and  second  pleas,  that  which  is  mere 
matter  in  abatement  is.  relied  on  in  bar.  The  pleas  do  not 
dispute  the  making  and  delivery  of  the  bonds  and  coupons, 
or  that  they  are  binding  upon  the  county,  or  that  they  are 
due  or  unpaid,  or  that  a  cause  of  action  exists  against  the 
county  on  them,  but  simply  asserts  that  the  action  is  not 
brought  in  the  name  of  the  proper  party. 

Both  pleas  tender  issues  upon  non-issuable  points.  The 
declaration  sets  forth  that  the  bonds  and  coupons  were  pay- 
able to  the  bearer.  The  pleas  do  not  dispute  this.  There- 
fore the  bearer  has  the  right  to  sue.  The  bonds  and  coupons 
being  specialties,  the  proper  method  of  trying  the  question 
whether  the  plaintiff  was  the  bearer  or  not  was  to  prave  oyer. 
This  would  have  settled  the  question  by  requiring  the  plain- 
tiff to  produce  them  to  the  view  of  the  court  and  of  the  de- 
fendant. If  it  is  said  no  profert  was  made,  then  the  proper 
course  was  to  demur  for  want  of  profert* 

The  second  plea  is  bad,  for  the  further  reason  that  it 
simply  sets  forth  that  the  coupons  are  the  property  of  one 
Robins;  whereas  the  undertaking  as  set  forth  in  the  decla- 
ration was  to  pay  the  bearer  of  the  coupons,  and  not  the 
person  in  whom  the  right  of  property  might  be  vested.  It 
does  not  deny  that  the  plaintiff  is  the  bearer  of  them,  or 
assert  that  his  holding  is  tortious. 

«  Stephens  on  Pleading,  69,  405. 
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8.  The  third  plea  sets  forth  matter  that  is  immaterial  to 
the  case  made  by  the  declaration.  The  declaration  sets  forth 
that  the  defendant  made  the  fifty  bonds,  that  by  the  terms 
of  each  bond  it  agreed  to  pay  the  bearer  $1000,  with  in* 
terest  payable  semiannaally,  for  which  coupons  payable  to 
bearer  were  attached ;  that  it,  vi  faci^  subscribed  $50,000  to 
the  capital  stock  of  this  railroad  company,  and  tendered 
these  bonds  in  payment  of  it,  and  they  were  received  in  full 
payment  of  the  subscription,  and  that  the  company  imme- 
diately sold  the  bonds  for  $50,000,  which  it  used  in  con- 
structing the  road,  and  that  the  plaintiiF  has  since  become 
the  owner  and  bearer  of  them. 

The  plea  does  not  traverse  any  one  of  the  facts  set  out  in 
the  declaration.  Nor  does  it  set  forth  any  case  that  amounts 
to  an  avoidance  of  them.  The  county  admits  that  it  made 
the  bonds,  sold  them,  and  got  the  money  for  them.  As 
against  an  innocent  holder  for  value  it  is  estopped  to  say  that 
it  did  this  without  authority.* 

4.  The  fourth  plea  is  an  awkward  attempt  at  non  est  factum. 
What  it  sets  out  does  not  amount  to  the  plea  of  non  est  factum. 
The  gist  of  such  a  plea  is  the  direct  and  positive  averment 
that  the  instrument  sued  on  is  not  the  party's  deed.  And 
this  positive  and  direct  averment  must  be  supported  by  the 
oath  of  the  party.  Now  this  plea,  in  order  to  ease  the  con- 
science of  the  required  oath,  goes  on  to  say  that  the  county 
did  not  do  certain  things,  nor  did  the  county  authorize  cer- 
tain individuals  to  do  those  things,  and  then  by  way  of  argu- 
ment and  inference  concludes,  "and  so  the  said  defendant 
says  that  the  said  alleged  acts  and  coupons  are  not  its  acts 
and  deeds." 

The  pleu  is  bad  on  other  grounds.  It  pui*ports  to  be  a 
special  plea  of  non  est  factum.  Such  a  plea  must  traverse 
some  fact  set  out  in  the  declaration  which  is  essential  to 
make  the  instrument  the  deed  of  the  defendant.  The  sub- 
stance of  the  plea  is  that  the  county  did  not  sign  nor  seal 
the  instruments,  nor  did  it  authorize  others  to  do  so  for  it 

*  Bogers  v.  Burlington,  8  Wallace,  664;  Mercer  v,  Heeket,  1  Id.  88; 
BronBon  v.  La  Crosse,  2  Id.  288. 
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This  is  pleading  a  mere  conclusion  of  law.  If  the  facts  set 
forth  in  the  declaration  are  true,  these  bonds  and  coupons 
were  sealed  and  delivered  by  the  county.  T)ie  facts^  as  spe- 
cificaily  set  forth  in  the  declaration,  are  not  traversed  by  the 
plea.  Admitting  those  facts  to  be  true,  the  defendant  merely 
puts  in  its  conclusion  that  it  did  not  execute  the  bonds  and 
coupons,  or  authorize  it  to  be  done. 

Bcply :  It  is  said  that  the  third  plea  is  good  because  it 
shows  an  estoppel.  But  where  this  doctrine  has  been  ap- 
plied in  actions  against  municipal  corporations,  either  the 
instruments  imported  on  their  face  a  compliance  with  the 
law  conferring  the  power  to  issue  them,  or  there  appeared 
subsequent  acts  on  the  part  of  the  proper  authorities  amount- 
ing to  a  ratification ;  and  even  then  the  estoppel  has  been 
allowed  only  in  favor  of  botiA  fide  owners  for  value ;  not  in 
favor  of  mere  holders. 

Mr.  Justice  STRONG  delivered  the  opinion  of  the  court 

It  must  be  admitted  that  the  pleas  interposed  by  the  de- 
fendant in  the  court  below  were  iuartistically  framed ;  that 
they  were  argumentative,  and  that  they  set  up  nothing  which 
could  not  have  been  taken  advantage  of,  for  what  it  was 
worth,  under  the  general  issue.  They  might  have  been 
stricken  from  the  reconl  on  motion,  or,  if  special  demurrers 
were  allowable  in  that  circuit,  they  would  have  been  con- 
demned, had  the  plaintiff  so  demurred.  But  the  demurrers 
were  general,  and  the  question  before  us  is  whether  any  of 
the  pleas  set  up  a  substantial  defence  to  the  action. 

Now,  in  regard  to  the  first  plea,  while  it  is  true  that  the 
defence  which  it  sets  up  was  only  inferentially  an  answer  to 
the  plaintiff's  complaint,  and  while  it  might  as  well  have 
been  set  up  under  the  general  issue,  it  was  nevertheless  a 
traverse  of  a  material  averment  of  the  declaration.  The 
coupons  were  made  payable  to  bearer,  but  if  the  plaintiff  was 
neither  the  owner,  nor  the  holder,  nor  the  bearer,  they  were 
not  promises  to  pay  him,  and  the  county  was  not  indebted 
to  him.    Hence  it  was  material  to  his  case  to  aver,  as  he  did,  ^ 
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that  he  was  the  bearer,  and  the  plea  took  issue  with  this 
averment  It  denied  the  title  of  the  plaintiff',  or  his  right  of 
action,  and,  though  faulty  in  form,  in  substance  it  amounted 
to  a  defence.  It  was,  therefore,  error  to  overrule  it  upon  a 
general  demurrer. 

Similar  observations  might  be  made  respecting  the  de- 
murrers to  the  second  and  fourth  pleas. 

The  third  plea  was  in  effect  a  denial  of  any  legislative 
authority  to  the  county  to  subscribe  to  the  stock  of  the  rail- 
road company,  and  to  issue  bonds  for  the  payment  of  such 
subscription.  The  general  demurrer  to  it  raises  the  ques- 
tion whether  it  presented  a  substantial  defence  to  the  action. 

It  is  to  be  noticed  at  the  outset  that  the  plea  concedes 
legislative  authority  to  the  county  to  make  a  subscription, 
and  to  issue  bonds  in  payment,  though  the  exercise  of  the 
authority  was  required  to  be  preceded  by  a  popular  vote. 
It  concedes  that  the  bonds  were  in  fact  made  and  issued. 
We  say  it  concedes  this,  because  such  making  and  issue  are 
alleged  in  the  declaration,  and  the  plea  does  not  traverse 
the  allegation.  It  concedes  that  the  subscription  was  made ; 
that  the  bonds  were  delivered  to  the  company  in  payment; 
that  they  were  sold  for  $50,000 ;  that  the  plaintiff  subse- 
quently became  the  owner,  and  hence  that  he  stands  in  the 
position  of  a  purchaser  for  value;  and  it  concedes  that  the 
county  obtained  for  the  bonds  a  certificate  of  stock  in  the 
railroad  company,  which  it  now  holds. 

Without  legislative  authority  a  municipal  corporation, 
like  a  county,  may  not  subscribe  to  the  capital  stock  of  a 
railroad  company,  and  bind  itself  to  pay  its  subscription,  or 
issue  its  bonds  in  payment;  and  if  it  does,  the  purchase  of 
such  bonds  is  affected  by  the  want  of  authority  to  make 
them.  But  it  does  not  follow  from  this  that  when  the  legis- 
lature has  given  its  sanction  to  the  issue  of  bonds,  provided 
that  before  their  issue  certain  things  shall  be  done  by  the 
officers,  or  the  people  of  the  county,  the  bonds  can  always 
be  avoided  in  the  hands  of  an  innocent  purchaser  by  proof 
that  the  county  officers,  or  the  people,  have  not  done,  or 
have  insufficiently  done,  the  things  which  the  legislature  re- 
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quired  to  be  douc  before  the  authority  to  subscribe,  or  to 
issue  bonds,  should  be  exercised.  A  purchaser  is  not  always 
bound  to  look  farther  than  to  discover  that  the  power  has 
been  eonferi-ed,  even  though  it  be  coupled  with  conditions 
precedent.  If  the  right  to  subscribe  be  made  dependent 
upon  the  result  of  a  popular  vote,  the  officera  of  the  county 
must  first  determine  whether  the  vote  has  been  taken  as 
directed  by  law  and  what  the  vote  was.  When,  therefore, 
they  make  a  subscription,  and  issue  county  bonds  in  pay- 
ment, it  may  fairly  be  presumed,  in  favor  of  an  innocent 
purchaser  of  the  bonds,  that  the  condition  which  the  law 
attached  to  the  exercise  of  the  power  has  been  fulfilled.  To 
issue  the  bonds  without  the  fulfilment  of  the  precedent 
conditions  would  be  a  misdemeanor,  and  it  is  to  be  pre- 
sumed that  public  ofiicers  act  rightly.  We  do  not  say  this 
is  a  conclusive  presumption  in  all  cases,  but  it  has  more 
than  once  been  decided  that  a  county  may  be  estopped 
against  asserting  that  the  conditions  attached  to  a  grant  of 
power  \Yeve  not  fulfilled.*  The  estoppel  in  these  cases  was 
either  by  recitals  in  the  bonds  that  the  conditions  precedent 
had  been  complied  with,  or  by  the  fact  that  the  county  had 
subsequently  levied  taxes  to  pay  interest  on  the  bonds.  In 
the  present  case  it  does  not  appear  in  the  pleadings  whether 
or  not  the  bonds  contained  any  such  recitals,  nor  whether 
the  officers  of  the  county  have  levied  taxes  to  pay  interest 
on  them,  or  whether  any  interest  has  been  paid.  These 
grounds  of  estoppel  do  not  exist.  But  if  such  acts  and  such 
recitals  are  sufficient  to  protect  bond  fide  purchasers  against 
an  attempt  to  set  up  noncompliance  with  the  conditions 
attached  to  the  grant  of  power  to  issue  the  bonds,  it  is  not 
easy  to  see  why  the  pleadings  do  not  show  an  estoppel  in 
this  case.  The  county  received  in  exchange  for  the  bonds 
a  certificate  for  the  stock  of  the  railroad  company,  which  it 
held  about  seventeen  years  before  the  present  suit  was 

*  Commistionera  of  Enox  County  v.  Arpinwall  et  al.,  21  Howard,  689 
Bissell  V.  Ci(y  of  Jeffersonville,  24  Id.  287 ;  Moran  v.  Commissioners,  2 
Blaclk,  722;  Meyer  v.  Muscatine,  1  Wallace,  884;  Van  Hostrupo.  Madison 
City,  1  Id.  291 ;  Supervisors  v.  Schenck,  6  Id.  772. 
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bronglit,  and  which  it  still  holds.  Iltiviiig  exchunged  the 
boiid8  for  tho  stock,  can  it  retain  the  proceeds  of  the  ex- 
change, and  assert  against  a  purchaser  of  the  bonds  for 
value  that  though  the  legit«lature  empowered  it  to  make 
tbeni,  and  put  them  upon  the  nuirkcr,  upon  certain  con- 
ditions, they  were  issued  is  disregai*d  of  the  conditions? 
We  think  they  cannot,  and,  thei*efore,  that  the  third  plea 
cannot  be  sustained. 

But  for  the  reasons  given  above  the  case  must  be  sent 
back  for  another  trial;  when,  doubtless,  the  pleadings  will 
be  changed. 

JuDOMBNT  REYBRSBI),  and  the  cause 

Remitted  for  further  proceedings. 

The  CHIEF  JUSTICE,  with  MILLER  and  FIELD,  JJ., 
concurred  in  a  judgment  of  reversal,  but  said  that  they 
did  not  assent  to  all  the  views  expressed  in  the  preceding 
opinion. 


Williams  v.  Eirtland. 

1.  A  tax  d#!ed  ezecoted  by  •  county  auditor  under  a  ttatuta  of  Minnesota  of 

I8G6,  declaring  tbat  where  lunds  told  for  taxes  were  not  redeemed  within 
the  time  allowed  by  law,  luch  deed  vbould  be/mmA/ooe  CTidence  of  a 
gf>od  and  valid  title  in  the  grantee,  bit  heirs,  and  assigns,  did  not  dis* 
pcnse  with  the  performance  of  all  the  requirementa  prescribed  by  law 
for  the  sale  of  the  land.  It  only  shifUid  the  burden  of  proof  of  such 
performance  from  the  party  claiming  under  the  deed  to  the  party  attack- 
ing it. 

2.  Tho  construction  of  aStata  law  upon  a  question  affecting  the  titles  to  real 

property  in  the  State  by  ita  highest  court,  is  binding  upon  tho  Federal 
courU. 

Error  to  the  Circnit  Court  for  the  District  of  Minnesota. 

This  was  an  action  of  ejectment  for  the  possession  of  cer- 
tain real  property,  situated  in  the  city  of  St.  Paul,  in  the 
State  of  Minnesota.    The  declaration  was  in  the  form  usual 
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ill  Minnesota.  The  plea  was  the  general  issne;  and  by  con- 
sent of  parties  a  jury  was  waived  and  the  cause  tried  by  the 
court.  The  phiintiit*  chiirned  the  premises  under  a  deed 
executed  in  1864,  by  the  auditor  of  Ramsey  County  of  that 
Stsite  upon  a  sale  for  unpaid  taxes. 

The  statute  of  Minnesota  of  March  llth,  1^62,  under 
which  the  sale  was  made,  provided  that  certain  lands  sold 
for  taxes  of  the  year  1859,  and  of  precioits  yearSj  and  hinds 
upon  which  delinquent  taxes  were  due  on  the  passage  of  the 
act  to  any  city,  or  to  tlie  State,  might-  be  redeemed  by  pay- 
ment of  the  amount  of  the  taxes,  with  interest  and  costs, 
on  or  before  November  1st,  1862 ;  that  if  any  such  lands 
remained  unredeemed,  or  such  delinquent  taxes  on  lands 
remained  unpaid  at  that  time,  the  lands  should  become  for* 
feited  to  the  State,  and  that  thereupon  it  should  be  the  duty 
of  the  county  auditor  to  advertise  the  property  for  sale, 
stating  that  such  lands  would  be  sold  as  forfeited  to  the  State 
under  the  provisions  of  the  act,  and  the  time  and  place  of 
sale,  which  time  should  be  (he  second  Monday  in  Janvuiry^  1868. 

The  statute  also  contained  provisions  requiring  publica- 
tion of  notices  of  the  sale,  prescribing  the  manner  in  which 
the  sale  should  be  conducted,  for  the  issue  of  certificates  of 
sale  to  the  purchaser,  and,  upon  the  return  of  the  certificates, 
for  the  execution  and  deliverj"  to  him,  or  his  assignee,  of  a 
deed  in  fee  simple  for  the  premises,  which  should  recite  the 
sale  and  the  fact  that  the  property  was  unredeemed.  And 
the  statute  declared  that  the  deed  thus  executed  should  vest 
in  the  grantee  an  absolute  title,  both  at  law  and  in  equity, 
except  where  the  tax  returned  delinquent  was  actually  paid; 
and  '*  that  any  peroon  or  persons  having  or  claiming  any 
right,  title,  or  interest  in  or  to  any  land  or  premises  after  a 
sale  under  the  provisions  of  this  act,  adverse  to  the  title  or 
claim  of  the  purchaser  at  any  such  tax  sale,  his  heirs  or 
assigns  shall  within  one  year  from  the  time  of  the  recording 
of  the  tux  deed  for  such  premises  commence  an  action  for 
the  purpose  of  testing  the  validity  of  such  sale,  or  be  for- 
ever barred  in  the  premises." 

A  statute  of  the  State,  passed  in  1866,  provides  that  where 
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laiuld  sold  for  tuxefl  were  not  redeomcd  within  the  tinio 
allowed  by  law,  the  deed  executed  by  the  county  auditor 
should  be  priwd  focie  evidence  of  a  good  and  valid  title  in 
tlie  grantee,  his  heirs,  and  assigns. 

The  deed  recited  that  the  sale  was  made  on  the  11th  of 
February,  1868,  and  did  not  recite  any  cause  for  disregard- 
ing the  day  designated  for  the  sale  in  the  statute,  namely, 
the  second  Monday  in  January,  1863.  The  deed  also  re- 
cited that  the  sale  was  ''for  the  sum  of  1337.80;  being  the 
amount  of  taxes  for  the  years  1853,  1854, 1855,  1856, 1857, 
1859, 1860, 1861,  with  interests  and  costs  chargeable  on  said 
tract  of  land." 

After  the  deed  was  received  in  evidence,  the  defendant, 
to  maintain  the  issue  on  his  part,  produced  as  a  witness  the 
treasurer  of  Ramsey  County  at  the  time  of  the  sale  men- 
tioned in  the  deed,  and  offered  to  prove  that  the  notice  of  the 
sale  tDOS  inefficient;  but  the  plaintiff  objected  to  the  proof 
on  the  ground  that  it  was  incompetent  and  immaterialy  and  the 
objection  was  sustained  by  the  court.  The  defendant  ex- 
cepted. The  court  thereupon  found  that  the  plaintiff  was 
entitled  to  judgment  for  the  possession  of  the  premises  in 
controversy,  by  virtue  of  the  tax  deed,  and  rendered  judg- 
ment accordingly;  and  the  defendant  brought  the  case  here 
on  writ  of  error. 

Messrs.  J.  B.  Brisbin  and  E.  C.  Palmer^  for  the  plaintiff  in 
error;  Mr.  L  D.  Warrai^  contra. 

Mr.  Justice  FIELD  delivered  the  opinion  of  the  court 

We  agree  with  counsel  that  the  provision  in  the  statute 
of  March  11th,  1862,  that  the  tax  deed  executed  by  the 
county  auditor  should  vest  in  the  grantee  an  absolute  title, 
both  at  law  and  in  equity,  except  where  the  tax  returned 
delinquent  wais  actually  paid,  only  declared  the  effect  of  a 
deed  such  as  the  statute  contemplated,  and  did  not  dispense 
with  proof  of  compliance  with  the  preliminary  requirements 
of  the  act.  The  officer,  in  making  the  sale  and  executing 
the  deed,  acted  under  a  special  power,  and,  as  in  all  such 
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cases,  was  bound  to  keep  strictly  within  the  limits  of  bis 
authority.  No  attempt  was  made  by  the  plaintifi*  to  show 
the  levy  of  any  tax  upon  the  property,  or  its  non-payment, 
or  that  any  sale  was  ever  had.  He  relied,  to  supply  the  want 
of  such  proof,  upon  a  provision  of  the  statute  of  1866,  de- 
claring that  where  lands  sold  for  taxes  were  not  redeemed 
withiu  the  time  allowed  by  law,  the  deed  executed  by  the 
county  auditor  should  be  primdfocie  evidence  of  a  good  and 
valid  title  in  the  grantee,  his  heira,  and  assigns.* 

It  is  admitted  that  a  deed  executed  under  these  circum- 
stances would,  if  valid  on  its  face,  have  dispensed,  in  the 
firet  instance,  with  proof  of  the  previous  proceedings,  upon 
the  performance  of  which  a  sale.onlj'  could  be  made.  But 
it  is  contended  that  it  was  essential  to  the  admission  of  a  tax 
deed,  having  of  itself  such  effect  as  evidence,  that  it  should 
appear  that  the  lands  sold  for  taxes  had  not  been  redeemed 
when  the  deed  was  executed  and  delivered.  And  it  is  stated 
that  this  has  been  expressly  adjudged  by  the  Supreme  Court 
of  Minnesota  upon  the  construction  of  the  provision  of  the 
statute  of  1866  cited  by  the  plaintiff.f  Such  is  undoubtedly 
the  case,  and,  had  the  objection  been  taken  when  the  deed 
was  offered,  the  deed  would  not  have  been  admissible,  in 
the  absence  of  such  proof,  to  establish  a  title  in  the  plaintiff. 
But  the  plaintiff  \s  precluded  from  availing  himself  of  the 
objection  here,  as  it  was  not  urged  in  the  court  below,  and 
is  not  covered  by  any  of  the  several  objections  presented  by 
him. 

It  may  admit  of  much  doubt,  as  also  contended  by  coun- 
sel, whether  the  deed  was  not  invalid  ou  its  face.  The  act 
of  1862  declares  that  notice  of  the  sale  should  be  given  for 
the  second  Monday  of  January,  1863.  The  deed  shows  that 
the  sale  took  place  on  the  11th  of  February  following,  and 
contains  no  recitals  explaining  the  disregard  of  the  day  des- 
ignated by  the  statute  and  the  selection  of  a  different  day. 

The  act  of  1862  also  provides  for  sale  of  certain  lands 
upon  which  the  taxes  of  1859  and  of  preceding  years  were 

*  General  Statutfts  of  HinnesoU  of  18C6»  chap.  11,  {2  189, 140. 
t  Greve  V.  Coffin,  14  Hinne»ota,  865. 
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uiipnid.  Tlie  ileod  shows  that  the  sale  was  made  fur  doliii- 
qucnt  taxes  not  only  of  the»e  years,  but  also  of  the  subse- 
quent years  of  I860  and  1861;  and  c«»un8ol  have  not  called 
our  attention  to  any  statute  of  Minnesota  which  authorizes 
a  sale  for  the  taxes  of  these  years  added  to  the  taxes  of  the 
previous  years. 

But  it  is  not  necessary  to  express  any  opinion  upon  these 
objections  until  we  have  the  entire  statutes  of  the  State  Ou 
the  subject  of  these  tax  sales  before  ns.  There  is  one  error 
in  the  ruling  of  the  court  below  which  will  require  a  reversal 
of  the  judgment.  Giving  to  the  deed  full  effect  as  primd 
fade  evidence  of  title,  its  validity  was  open  to  question  by 
the  defendant.  The  statute  does  not  dispense  with  the  per- 
formance of  all  the  requirements  of  the  law  prescribed  for 
the  sale  of  the  land.  It  only  shifts  the  burden  of  proof  of 
such  compliance  from  the  party  claiming  under  the  deed  to 
the  party  attacking  it  The  deed  itself,  when  admitted, 
creates  under  the  statute  a  presumption  that  all  essential 
preliminary  steps  in  the  assessment  and  levy  of  the  tax  and 
sale  of  the  property  have  been  complied  with.  This  pre- 
sumption the  defendant  desired  to  rebut.  He  offered  to 
prove  that  the  notice  of  the  sale  was  insufficient,  but  the 
ofi*er  was  rejected  under  the  objection  that  the  proof  was  in- 
competent and  immaterial.    In  this  the  court  below  erred. 

Some  criticism  was  made  upon  the  form  of  the  offer,  that 
it  WAS  not  to  prove  any  particular  fact,  but  a  conclusion  of 
law.  It  would  undoubtedly  huve  been  better  for  counsel  to 
have  stated  the  facts  he  desired  to  establish,  but  no  objection 
was  taken  to  the  form  of  the  offer;  the  objection  was  only  to 
the  competency  and  materiality  of  the  proof;  and  it  would 
be  unjust  to  the  defendant  to  deprive  him  in  this  court  of  the 
benefit  of  his  offer  on  grounds  not  presented  in  the  court 
below.  That  court  evidently  considered  the  right  of  the 
defendant  to  question  the  validity  of  the  deed  as  lost  by  the 
operation  of  the  7th  section  of  the  act  of  1862,  which  de- 
clared: ''That  any  person  or  persons  having  or  claiming 
any  right,  title,  or  interest  in  or  to  any  land  or  premises  after 
a  sale  under  the  provisions  of  this  act,  adverse  to  the  title  or 
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claim  of  the  purchaser  at  any  such  tax  sale,  his  heirs  or  a»- 
sigiis  shall  within  one  year  from  the  tirae  of  the  recording 
of  the  tax  deed  for  such  premises  commence  an  action  for 
the  purpose  of  testing  the  validity  of  such  sale,  or  be  forever 
barred  in  the  premises." 

It  is  a  sufficient  answer  to  this  view  of  the  operation  of 
this  statute,  that  the  Supreme  Court  of  Minnesota  has  ad- 
judged that  the  statute  does  not  apply  to  cases  where  the 
owner  of  the  property  defends  against  a  tax  deed  in  an  action 
of  ejectment;  and  if  it  were  susceptible  of  such  application 
that  the  statute  itself  would  be  in  conflict  with  the  constitu- 
tion of  the  State.*  This  construction  of  a  State  law  upon 
a  question  aliecting  the  titles  to  real  property  in  the  State  by 
its  highest  court,  is  binding  upon  the  Federal  courts. 

Judgment  revsrsed,  and  the  cause 

Remanded  for  a  new  trial. 


Canal  Compaky  v.  Clark. 

1.  To  entitle  a  name  to  equitable  protection  as  a  trade-mark,  the  right 
to  its  use  must  be  exclusive,  and  not  one  which  others  may  employ 
with  as  much  truth  as  those  who  use  it.  And  this  is  so  although  th« 
use  by  a  second  producer,  in  describing  truthfully  his  product,  of  a 
name  or  a  combination  of  words  already  in  use  by  another,  may  have 
the  4»frect  of  causing  the  public  to  mistake  us  to  the  origin  or  ownership 
of  the  product.  Purchasers  though  mistaken,  are  not  in  such  a  case 
deceived  by  false  representations,  and  equity  will  not  enjoin  against 
telling  the  truth. 

t.  Hence  no  one  can  apply  the  name  of  a  district  of  country  to  a  well-known 
article  of  commerce,  and  obtain  thereby  such  an  exclusive  right  to  the 
application  as  to  prevent  others  inhabiting  the  district  or  dealing  in 
similar  articles  coming  from  the  district,  from  truthfully  using  the 
same  designation. 

8.  Accordingly,  where  the  coal  of  one  person  who  early  and  long  mined 
coal  in  a  valley  of  Pennsylvania  known  as  the  Lackawanna  Valley  had 
beon  designated  and  become  known  as  **  Lackawanna  coal,"  Held,  that 
miners  who  came  in  afterwards  and  mined  in  another  part  of  the  same 

*  Baker  o.  Eelley,  11  HinnesoU,  i80. 
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▼alloy,  could  not  bo  enjoined  ng?)in»t  calling  their  coiil  **  Iiackuwanna 
coal/'  it  being  in  fact  and  in  its  generic  character  properly  fo  desig- 
nated, although  more  properly  described  when  speciflcsilly  spoken  of  as 
**Scranton  coal"  or  **Pittston  coal/*  and  when  specifically  spoken  of 
usually  so  called. 

Appeal  from  the  Circuit  Court  for  the  Southern  District 
of  New  Tork ;  the  cose,  which  arose  on  a  hill  to  enjoin  the 
use  of  an  alleged  trade-mark,  being  thus: 

In  the  northeastern  section  of  Pennsylvania  there  exists 
a  place  or  region  to  which  from  early  times  the  name  of 
Lorckaworna,  or  Lackawanna,  seems,  on  the  few  occasions 
when  the  place  is  mentioned,  to  have  been  given.  As  early 
as  1798,  the  diary  of  William  Colbert,  a  pioneer  preacher  of 
the  Methodists,  makes  record  of  his  meeting  a  person  who 
lived  at  **  Lackawanna,"  and  of  his  crossing  a  mountain  and 
getting  there  himself.  A  deed,  dated  in  1774,  speaks  of  a 
river  running  through  that  valley  or  region  as  ^*  the  Lacka- 
worna,"  and  another  deed  dated  in  1796  conve3'ed  ^^  lands 
lying  and  being  in  Upper  Settlement,  so-called,  and  abutting 
on  each  side  of  the  Lackawanna."  The  region,  however,  iu 
those  early  times  was  uncultivated  and  little  known  to  peo- 
ple generally  in  any  way,  and  the  name  was  unheard  of  and 
unnoted  except  by  those  who  were  dwelling  in  the  very  di» 
trict 

The  discovery  and  use  of  coal  iu  Pennsylvania,  soon  after 
the  year  1820,  wrought  an  immense  change  in  the  whole 
northeastern  part  of  the  State.  It  brought  this  valley  and 
others,  as,  for  example,  the  Wyoming,  Lehigh,  and  Schuyl- 
kill, into  very  prominent  position  and  interest;  and  the 
*' Lackawanna  Valley"  soon  became  a  well-known  and  suf- 
ficiently defined  region ;  one  of  large  dimensions,  extending 
along  what  had  become  known  as  the  Lackawanna  liivcr  to 
its  junction  with  the  Susquehanna.*  In  1825  the  Delaware 
and  Hudson  Canal  Company  purchased  coal  land^  in  this 

*  The  name,  Lackawanna,  it  is  said,  is  a  corruption  of  the  Indian  words 
Laha-whanna ;  the  two  words  signifying  the  meeting  of  two  streams.  See 
Hollister's  History  of  the  Lackawanna  VaUey,  published  by  W.  H.  Tinson, 
New  York,  1867,  p.  10. 
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region,  and  in  order  to  mine  and  bring  the  coal  there  to 
market,  constracted  at  great  expense  a  canal  from  Bondont, 
on  the  Hudson,  to  HoucBdule,  in  Pennsylvania,  a  distance 
of  one  hundred  and  eight  miles,  and  a  railroad  thence  to 
their  coal  mines,  which  they  had  since  maintained,  for 
the  purpose  of  bringing  their  coal  to  market.  This  trans- 
port they  began  to  make  in  1828,  and  had  ever  since  been 
engaged  in  taking  out  coal  and  in  carrying  it  to  the  Hudson 
Biver  and  to  the  markets  of  the  country;  gradually  increas- 
ing their  annual  productions.  In  the  first  year  they  pro- 
duced 720  tons,  in  the  second  year  48,000  tons,  and  in  1866 
1,800,000  tons. 

The  coal  coming  from  the  Lackawanna  Valley,  and  it 
being  impossible  for  ordinary  persons  by  mere  inspection  to 
distinguish  it  from  that  mined  elsewhere,  it  naturally  got, 
or  artificinlly  had  given  to  it,  at  the  commencement  of  the 
company's  business,  the  name  "  Lackawanna  coal ;"  and  by 
this  name  it  had  been  generally  afterwards  known  and  called 
in  the  market. 

Although  this  coal  came  from  a  section  of  country  called 
both  by  geologists  and  the  public  the  Lackawanna  region, 
still  the  company  were,  without  doubt,  the  first  and  for  more 
than  twenty  years  the  only  producers  of  coal  from  that  re- 
gion, and  during  all  this  time  their  coal  had  become  favor- 
ably known  in  market  by  the  name  already  mentioned. 

In  1850,  another  company,  the  Pennsylvania  Coal  Com- 
pany, began  to  mine  coal  from  their  mines  situated  in  the 
same  general  region  of  country,  and  for  the  first  two  years 
the  coal  which  they  mined  was  partially  prepared  and 
brought  to  market  by  the  Delaware  and  Hudson  Canal  Com- 
pany, already  named  as  the  original  openttors,  and  sold 
under  contiiict  in  common  with  their  own ;  but,  about  1852, 
when  the  Pennsylvania  company  began  itself  to  bring  its 
coal  to  market  and  to  sell  it,  it  got  or  had  given  to  it  the 
name  of  "Pittston  coal,'*  by  which  it  was  frequently  or 
generally  known  and  called,  especially  when  specifically 
spoken  of. 

Afterwards,  about  1856,  a  third  company — the  Delaware, 
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Lackawanna,  and  Western  Railroad  Company  —  began  to 
mine  coal  from  mines  which  they  owned,  situated  in  other 
parts  of  the  same  section  of  country,  and  to  distinguish  it 
from  that  of  other  producers,  their  coul  got  or  had  given  to 
it  the  name  of  **  Seranton  coal,"  by  which  it  had  since  been 
frequently  or  generally  known  and  called,  especially  when 
meant  to  be  particularly  referred  to. 

Coals  from  other  parts  of  the  same  region  got  or  had  given 
to  them  distinctive  names;  such  as  Lehigh  coal,  Hazel  ton 
coal,  Spring  Mountain  coal,  Sugartoaf  coal,  Ac,  and  in  like 
manner  coals  from  the  Schuylkill  region  acquired  or  had 
given  to  them  distinctive  names  by  which  the  same  were 
known  more  particularly  in  the  market. 

With  all  this,  however,  all  the  varieties  coming,  as  in 
effect  they  did,  from  the  same  great  veins  or  strata,  were 
not  unfrequently  of  later  times  spoken  of  by  the  trade,  when 
speaking  generally,  as  being  Lackawanna  coal ;  and  under 
the  general  heading  of  statistics  relating  to  coal  would  be 
spoken  of  in  like  generic  terms. 

The  original  Lackawanna  was  asserted  by  those  interested 
in  its  sale  to  be  better  prepared  than  either  of  tlie  others. 
From  this  circumstance  or  from  some  other  it  was  esteemed 
and  commanded,  with  a  class  of  purchasers,  a  higher  price 
than  either  the  Seranton  or  Pittston. 

The  canal  company  bad  a  market  for  their  Lackawanna 
coal  in  the  City  and  State  of  New  York,  and  also  in  the 
cities  and  towns  of  the  Eastern  States,  and,  amongst  othei*s, 
at  Providence,  R.  L,  where  they  had  for  many  yeara  sold 
annually  large  quantities  by  the  name  of  ^'Lackawanna 
coal,"  by  which  it  had  been  favoi*ably  known. 

L)  this  state  of  things,  one  Clark,  a  dealer  in  coals,  at 
Providence,  advertised  in  the  newspapers  published  iu  that 
city  and  otherwise,  that  he  kept  on  hand,  for  sale  cheap, 
large  quantities  of*' Lackawanna  coal,"  and  in  this  way  ^  and 
by  thai  name  had  sold  many  tons  of  the  Pittston  and  Seranton 
coals  annually.  It  was  admitted  that  he  did  not  have  any 
of  the  canal  company's  coal — that  is  to  say,  the  original 
Lackawanna — for  sale. 
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Hereupon  the  Delaware  and  Hudeon  Canal  Company  filed 
their  hill  against  Clark,  to  enjoin  his  calling  tlie  coal  which 
he  sold  "Lackawanna  coal."  The  bill  averred  that  aboot 
the  time  the  canal  company  commenced  their  operations, 
they  sought  out,  devised,  and  adopted  the  name  "  Lacka- 
wanna coal"  as  a  special,  particular,  and  distinctive  name 
or  tnide-mark,  by  which  their  coal  might  be  introduced  to 
dealers  as  the  product  of  their  mines  in  distinction  from  the 
coal  of  other  producere,  and  that  prior  to  their  adoption  of 
the  word  Lackawanna  it  had  never  been  adopted  or  used  in 
combination  with  the  word  "  coal"  as  a  name  or  trade-mark 
for  any  kind  of  coal.  Their  bill  also  averred  that  ever  since 
their  adoption  of  the  name  their  coal  has  been  called  and 
known  in  the  market  as  *' Lackawanna  coal,"  and  by  no 
other  name. 

The  defendant,  it  was  admitted,  had  none  of  the  com- 
plainant's "Lackawanna  coal"  for  sale,  but  dealt  in  coals 
from  another  part  of  the  Valley;  sorts  which  when  specifi- 
cally distinguished,  as  they  constantly  were,  were  distin- 
guished by  the  name  of  •*  Scninton  coal,"  and  "  Pittston 
coal;"  coals  having  the  same  general  appearance  as  the 
complainant's  *^  Lackawanna  coal,"  and  which  the  bill  al- 
leged could  not  be  easily  distinguished  therefrom  by  in- 
spection. 

The  answer  denied  that  the  name  "Lackawanna  coal" 
was,  or  ever  had  been,  the  peculiar  property  and  trade-mark 
of  the  complainants,  or  of  benefit  to  them  as  establishing 
the  identity  of  the  coal.  It  admitted  that  the  defendant  kept 
coal  for  sale,  and  that  he  did  not  purchase  or  keep  for  sale 
any  of  the  company's  Lackawanna  coal,  and  that  he  dealt 
almost  exclusively  in  coal  mentioned  in  the  hill  as  Scranton 
and  Pittston  coal,  and  that  the  two  varieties  were  of  the  same 
general  appearance  as  the  coal  of  the  complainants.  It  de- 
nied, however,  that  those  varieties  of  coal  were  known  by 
the  names  just  mentioned,  exclusivelj-,  or  were  of  a  less 
good  quality  than  the  coal  of  the  complainants,  and  averred 
the  contrary;  afiirming  that  they  were  equally  Lackawanna 
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coal,  nnd  known  by  timt  name,  as  the  evidence  tended  to 
show  tbat  generically  they  were. 

The  court  below  diemisf^ed  the  bill,  and  from  that  decree 
tbe  Delaware  and  Ilndson  Canal  Company  appealed.  The 
leading  question  presented  by  the  appeal  being  whether  tbe 
complainantJ)  bad  an  excluRive  right  to  the  use  of  the  words 
''  Lackawanna  coal/'  as  a  distinctive  name  or  trade-mark  for 
the  coal  mined  by  them,  and  transported  over  their  railroad 
and  canal  to  market;  there  being  also  some  other  points  not 
necessary  to  be  here  stated. 

Tbe  case  was  fully  and  remarkably  well  argued  on  both 
sides,  and  witb  a  nice  analysis  of  authorities. 

Messrs.  E.  S.  Oioen  and  S.  P.  Nash,  for  the  plaintiffs  in 
error: 

It  cannot  be  doubted  as  a  fact  that  the  defendant  adver- 
tises bis  coal  as  **  Lackawanna  coal,"  for  tbe  purpose  of 
inducing  the  public  to  believe  that  it  is  in  fact  the  coal  pro- 
duced and  sold  by  the  canal  company,  and  with  the  inten- 
tion of  supplanting  the  company  in  the  good  will  of  its 
fltide.  This  is  a  fraud  upon  the  public,  and  a  fraud  also 
upon  tbe  company  suing;  depriving  them  of  the  benefit  of 
any  right  they  have  in  the  word  Lackawanna,  as  a  trader 
mark. 

Now,  the  canal  company  has  a  valid  title  to  the  use  of  the 
word  Lackawanna  as  a  trade-mark.  They  were  tbe  firet  to 
adopt  and  impose  upon  it  the  office  of  becoming  and  being 
thereafter  the  name  for  their  coal;  so  adopting  and  appro- 
priating it  as  early  as  1828,  at  the  commencement  of  their 
business.  The  iirat  coal  which  they  brought  to  market  was 
called  and  sold  by  the  name  of  Lackawanna  coal,  and  all  the 
coal  which  they  have  hitherto  brought  to  market  has  been 
sold  and  dealt  in  by  that  name  and  by  none  other.  By  such 
original  nppropriation  of  the  word  ''Lackawanna,"  they 
acquired  a  title  thereto,  and  the  right  to  its  exclusive  utue  in 
combination  with  the  word  "coal," and  thereupon  and  there- 
after, by  the  continued  use  thereof,  the  new  compound  word 
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**  Lackawanna  coal "  became,  and  was,  and  is,  the  name  and 
irade-mark  for  their  coal,  not  limited  by  territorial  boands.* 

It  is  not  necessary  that  a  word  which  may  be  adopted  as 
a  name  and  trade-mark  should  be  a  new  creation  never  be- 
fore known  or  used,  to  entitle  it  to  be  so  adopted.  Any 
word  in  common  use  may  be  taken,  if  its  application  be 
original,  and  so  far  peculiar  as  to  be  capable,  when  known 
to  the  public,  of  distinguishing  the  property  of  the  party  so 
adopting  it,  and  to  which  it  may  be  attached,  from  that  of 
other  parties.  In  such  case  the  right  of  the  public  to  use 
the  word  is  not  abridged.  It  can  be  used  as  originally  and 
in  any  and  every  other  way  imaginable,  except  in  its  pecu* 
liar  combination  with  the  word  "  coal." 

The  exceptions  to  the  right  to  appropriate  a  word  for  a 
trade-mark  are,  that  it  cannot  be  done  when  the  word 
adopted  is  merely  used  as  descriptive  oi  quality ^  as  in  the  case 
of  Stokes  V.  Landgraff^-^  or  of  CoiiDin  v.  Dcdy^X  or  of  Amoskeag 
Manvfaciwrmg  Company  v.  Spear ;%  or  where  it  is  the  proper 
name  for  the  article,  as  in  the  case  of  the  *' Schnapps,"  the 
subject  of  controversy  in  Wolfe  v.  Goulard;  or  where  it  has 
by  general  use  become  the  appropriate  name  of  an  article, 
which  all  persons  manufacturing  the  same  may  use,  as  in 
the  case  of  "Dr.  Johnson's  Yellow  Ointment,"^  or  that  of 
"The  Essence  of  Anchovies."** 

The  word  Lackawanna,  as  used  by  the  company,  does 
not  come  within  these  exceptions.  It  is  not  the  naturally 
appropriate  name  for  coal.  In  its  original  sense  it  did  not 
mean  coal,  nor  had  it  become  by  previous  use  the  name  of 
coal,  nor  does  it  imply,  nor  was  it  intended  to  indicate  the 
quality  of  coal,  but  it  was  adopted  for  and  became,  and  was, 
and  still  is,  the  specific  name  thereof,  indicating  its  origin 
and  ownership,  and  by  which  it  could  be  bought  and  sold 
in  market. 

*  Derringer  v.  Plate,  29  Californifti  202.       f  17  Barbour,  606. 
X  7  fiofiworth,  222. 

2  2  Sanford'8  Supreme  Court,  599.  y  18  Howard's  Practice,  64. 

f  Singleton  v.  Bolton,  8  Douglas,  298. 
**  Burgess  v.  Burgess,  17  English  Law  and  Equity,  267. 
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The  defendant  does  not  pretend  that  he  originated  the 
name,  or  that  any  other  company  or  pereon  adopted  or  used 
it  as  a  specific  name  for  coal  prior  to  the  time  when  the  canal 
company  adopted  it.  Nor  has  he  any  color  of  right  to  sell 
his  coal  by  the  name  of  **  Lackawanna  coal/'  from  the  mere 
fact  that  it  comes  from  what  is  commonly  known  as  the 
Lackawanna  region ;  more  especially  since  it  does  not  come 
from  the  company's  mines,  nor  through  them  as  producers, 
and  is  not,  in  fact,  the  coal  known  in  market  as  Lackawanna 
coal.  That  the  different  varieties,  Pittston,  Scranton,  and 
Lackawanna,  may  be  occasionally  gronped  together  in  loose 
parlance,  or  in  the  ultimate  head  of  a  statistical  exhibit, 
under  the  general  name  of  Lackawanna  coal,  proves  nothing. 
Different  varieties  of  Lehigh  and  Schuylkill  coal  are  grouped 
under  those  two  general  names.  So  different  varieties  of  Ger- 
man wines  are,  and  called  Rhine  wines,  but  this  would  give 
DO  right  to  any  one  to  use  the  peculiar  and  specific  name  of 
one  kind  of  coal  or  wine  as  and  for  the  name  of  another 
produced  by  a  different  person. 

Various  authorities  support  our  view.  To  three  as  par* 
ticniarly  doing  so  we  refer  the  court 

The  first  is  Newman  v.  Alvard.*  There  the  plaintiffs  manu* 
factured  water-lime  from  beds  near  Akron,  Erie  County, 
New  York,  which  they  called  "Akron  Cement,  Akron 
Water-Iimc,"  and  the  defendant  manufactured  a  similar 
article  from  his  beds  near  Syracuse,  Onondaga  County,  and 
called  his  **  Onondaga  Akron  Cement  and  Water-lime,"  and 
it  was  held  that  the  word  Akron,  as  used  by  the  plaintiffs, 
was  their  trade-mark,  and  that  they  were  entitled  to  he  pro- 
tected by  injunction  in  its  use. 

The  next  case  is  JUcAndrews  v.  BassetLf  There  it  ap- 
peared that  the  plaintiff*  had  first  adopted  and  used  the  w^ord 
"Anatolia,"  as  a  name  for  his  liquorice,  and  the  defendant 
insisted  upon  his  right  to  use  that  word  also  as  the  name  of 
his  liquorice,  because  it  was  the  name  of  a  country,  the  use 
of  which,  as  he  alleged,  was  common  to  all,  and  therefore 


«  49  Barbour,  688.  f  10  Jariit,  new  MriM,  660. 
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the  plaintiff  had  no  exclusive  right  to  its  use;  but  the  conrt 
pronounced  the  argument  a  ^'  fallacy ,"  and  Btated  that  al« 
though  property  in  a  vvoi'd  cannot  exist  for  all  purpoBen,  yet 
it  will  exist  when  applied  by  way  of  stamp  upon  a  stick  of 
liquorice,  the  moment  the  article  thus  stamped  goes  into 
market.  In  the  case  at  bar,  although  the  coal  cannot  be 
stamped,  yet  the  moment  it  is  produced  in  market  the  name 
Lackawanna  becomes  united  to  it  as  fully  as  if  it  had  beea 
stamped  thereon.  There  is  no  difference  in  principle  be- 
tween the  two  cases. 

The  third  case  is  Seizo  v.  Provezende^*  where  it  appeared 
that  the  plaintiff,  Baron  de  Seixo,  was  the  proprietor  of  an 
estate  called  the  Quinta  de  Seixo,  which  was  celebrated  for 
the  port  wine  produced  from  it,  and  which  he  consigned  to 
London  for  sale,  placing  upon  the  heads  of  the  casks  various 
marks,  and  at  the  bung  a  crown  with  the  word,  ^^  Seixo," 
and  so  his  wine  became  known  as  *'  Crown  Seixo."  The 
defendant  being  the  lessee  of  an  adjoining  estate  known, 
also,  as  the  Quinta  de  Seixo,  sent  his  wine  to  London  with 
certain  marks  on  the  head  of  the  casks,  and  at  the  bung 
thereof  a  crown  and  the  words,  "Seixo  de  Cima"  (Upper 
Seixo),  and  he  claimed  the  right  so  to  use  the  name  Seixo, 
on  the  ground  that  he  was  owner  or  lessee  of  a  vineyard 
adjoining  the  plaintift*'s,  also  of  several  small  vineyards  ou 
the  opposite  side  of  the  river,  parts  of  which  were  known 
by  the  name  of  "  Seixo,"  meaning  stony  or  pebbly.  The 
court  held,  that  even  conceding  that,  it  did  not  justify  the 
defendant  in  adopting  a  device  or  brand,  the  probable  effect 
of  w*hich  was  to  lead  the  public  to  suppose  when  purchasing 
his  wine,  that  they  were  purchasing  the  wine  produced  from 
the  plaintiff's  vineyard. 

Our  whole  case  is  summed  up  in  Lord  Langdale's  lan- 
guage in  Crofl  V.  Day.f    His  lordship  there  says: 

'*  No  man  has  a  right  to  sell  his  own  goods  as  the  goods  of 
another.  You  may  express  the  same  principle  in  different  form, 
and  say  that  no  man  has  a  right  to  dress  himself  in  colors,  or 

*  Law  Keporte,  1  Chancery  Appeals,  192.  f  7  Beavan,  84. 
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adopt  and  bcur  symbolt)  to  ivhich  be  has  no  pf'culiar  or  oxclnsiro 
right,  and  thereby  persooate  another  person  for  the  purpose  of 
inducing  the  public  to  suppose  either  that  ho  is^  that  other  per- 
son, or  that  he  is  connected  with,  or  selling  the  manufacture  of 
such  other  person,  while  he  is  really  selling  his  own.  It  is  per- 
fectly manilbst  that  to  do  these  things  is  to  commit  a  fraud,  and 
a  very  gross  fraud." 

But  to  establish  the  defendaut's  fraud  and  deceit,  it  is  not 
even  necessary  to  show  that  he  sells  his  coal  as  and  for  that 
of  the  appellants.  It  is  suflSeient  that  he  intentionally  sells 
it  by  the  tiame  which  he  knows  the  appellants  had  previously 
adopted  as  the  name  of  their  coal. 

Mr.  H.  E.  Knox^  centra^  with  a  brief  of  Messrs.  FuJUerimy 
KnoXj  and  Hudd^  relied  on  the  following  general  proposi* 
tions  of  law  established  by  principle  or  by  authorities,  which 
he  cited. 

1.  That  to  constitute  a  trade-mark  in  a  name,  the  name 
must  be  either  (1)  an  invented  one,  or  (2)  one  which  identifies 
the  maker  with  the  article  by  indicating  the  person  by  whom 
made,  or  the  place  at  which  made,  in  other  words,  the  name 
must  be  either  a  merely  fancy  name  or  a  name  indicating 
ownership  or  origin. 

2.  That  a  person  has  no  right  to  appropriate  a  name  which 
others  may  apply  with  equal  truth,  and  have  an  equal  inght 
to  employ  for  the  same  purpose,  such  as  a  geographical 
name,  as  in  this  case. 

8.  That  the  basis  of  the  action  of  a  court  of  equity  to  re- 
strain the  infringement  of  the  right  to  a  trade-mark  is  fraud 
or  imposition  on  the  part  of  the  defendant,  fraud  as  against 
the  plaintiff',  or  imposition  on  the  public. 

4.  That  the  name  must  be  used  distinctioely  and  exclusicely 
in  order  to  give  a  title  to  it. 

Mr.  Justice  STRONG  delivered  the  opinion  of  the  court 

The  first  and  leading  question  presented  by  this  case  is 
whether  the  complainants  have  an  exclusive  right  to  the 
use  of  the  words  ''  Lackawanna  coal,"  as  a  distinctive  name 
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or  trade-roark  for  the  coal  mined  by  them  and  transported 
over  their  niilroad  and  canal  to  market. 

The  averments  of  the  bill*  are  supported  by  no  incon- 
siderable  evidence.  The  complainants  were  undoubtedly, 
if  not  the  first,  among  the  first  producers  of  coal  from  the 
Lackawanna  Valley,  and  the  coal  sent  to  market  by  them 
has  been  generally  known  and  designated  as  Lackawanna 
coal.  Whether  the  name  **  Lackawanna  coal "  was  devised 
or  adopted  by  thorn  as  a  trade-mark  before  it  came  into 
common  use  is  not  so  clearly  established.  On  the  contrary 
the  evidence  shows  that  long  before  the  complainants  com- 
menced  their  operations,  and  long  before  they  had  any  ex- 
istence as  a  corporation,  the  region  of  country  in  which 
their  mines  were  situated  was  called  ^*The  Lackawanna 
Valley;''  that  it  is  a  region  of  large  dimensions,  extending 
along  the  Lackawanna  River  to  its  junction  with  the  Sus- 
quehanna, embracing  within  its  limits  great  bodies  of  coal 
lands,  upon  a  portion  of  which  are  the  mines  of  the  com- 
plainants, and  upon  other  portions  of  which  are  the  mines 
of  The  Pennsylvania  Coal  Company,  those  of  The  Delaware, 
Lackawanna,  and  Western  Railroad  Company,  and  those  of 
other  smaller  operators.  The  word  *^  Lackawanna,"  then, 
was  not  devised  by  the  complainants.  They  found  it  a  set- 
tled and  known  appellative  of  the  district  in  which  their 
coal  deposits  and  those  of  others  were  situated.  At  the 
time  when  they  began  to  use  it,  it  was  a  recognized  descrip- 
tion of  the  region,  and  of  course  of  the  earths  and  minerals 
in  the  region. 

The  bill  alleges,  however,  not  only  that  the  complainants 
devised,  adopted,  and  appropriated  the  word,  as  a  name  or 
trade-mark  for  their  coal,  but  that  it  had  never  before  been 
used,  or  applied  in  combination  with  the  word  "  coal,"  as  a 
name  or  tnide-mark  for  any  kind  of  coal,  and  it  is  the  com- 
bination of  the  word  Lackawanna  with  the  word  coal  that 
constitutes  the  trade-mark  to  the  exclusive  use  of  which 
they  assert  a  right. 

*  Quoted  9upra,  p.  816. 
VOL.  xin.  21 
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It  niaj  be  observed  there  is  uo  averment  that  the  other 
coal  of  the  Luckawaiinu  Valley  differs  at  all  in  character  or 
quality  from  that  miued  ou  the  complainants'  lands.  Oo 
the  contrary,  the  bill  alleges  that  it  cannot  easily  be  distin- 
guisbed  therefrom  by  inspection.  The  bill  is  therefore  an 
attempt  to  secure  to  the  complainants  the  exclusive  use  of 
the  name  **  Lackawanna  coal,"  as  applied,  not  to  any  nianu* 
facture  of  theirs,  but  to  that  portion  of  the  coal  of  the  Lack- 
awanna Valley  which  they  mine  and  send  to  market,  differ* 
ing  neithet*  in  nature  or  quality  from  all  other  coal  of  the 
same  region. 

Undoubtedly  words  or  devices  may  be  adopted  as  trade- 
marks which  are  not  original  inventions  of  him  who  adopts 
them,  and  courts  of  equity  will  protect  him  against  any 
fraudulent  appropriation  or  imitation  of  them  by  others. 
Property  in  a  trade-mark,  or  rather  in  the  use  of  a  trade- 
mark or  name,  has  very  little  analogy  to  that  which  exists 
in  copyrights,  or  in  patents  for  inventions.  Words  in  com- 
mon use,  with  some  exceptions,  may  be  adopted,  if,  at  the 
time  of  their  adoption,  they  were  not  employed  to  designate 
the  same,  or  like  articles  of  production.  The  office  of  a 
trade-mark  is  to  point  out  distinctively  the  origin,  or  owner- 
ship of  the  article  to  which  it  is  affixed;  or,  in  other  words, 
to  give  notice  who  was  the  producer.  This  may,  in  many 
cases,  be  done  by  a  name,  a  mark,  or  a  device  well  known, 
but  not  previously  applied  to  the  same  article. 

But  though  it  is  not  necessary  that  the  word  adopted  as  a 
trade-name  should  be  a  new  creation,  never  before  known 
or  used,  there  are  some  limits  to  the  right  of  selection.  This 
will  be  manifest  when  it  is  considered  that  in  all  cases  where 
rights  to  the  exclusive  use  of  a  trade-mark  are  invaded,  it  is 
invariably  held  that  the  esscuce  of  the  wrong  consists  in  the 
sale  of  the  goods  of  one  manufacturer  or  vendor  as  those  of 
another ;  and  that  it  is  only  when  this  false  representation 
is  directly  or  indirectly  made  that  the  party  who  appeals  to 
a  court  of  equity  can  have  relief.    This  is  the  doctrine  of  all 
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the  authorities.*  Hence  the  trade-mark  must  either  by  it- 
self, or  by  association,  point  distinctively  to  the  origin  or 
ownership  of  the  article  to  which  it  is  applied.  The  reason 
of  this  is  that  unless  it  does,  neither  can  he  who  first  adopted 
it  be  injured  by  any  appropriation  or  imitation  of  it  by 
others,  nor  can  the  public  be  deceived.  The  first  appropria- 
tor  of  a  name  or  device  pointing  to  his  owi>ership,  or  which, 
by  being  associated  with  articles  of  trade,  has  acquired  an 
understood  reference  to  the  originator,  or  manufacturer  of 
the  articles,  is  injured  whenever  another  adopts  the  same 
name  or  device  for  similar  articles,  because  such  adoption  is 
in  efiect  representing  falsely  that  the  productions  of  the 
latter  are  those  of  the  former.  Thus  the  custom  and  advan- 
tages to  which  the  enterprise  and  skill  of  the  first  appropria- 
tor  had  given  him  a  just  right  are  abstracted  for  another's 
use,  and  this  is  done  by  deceiving  the  public,  by  inducing 
the  public  to  purchase  the  goods  and  manufactures  of  one 
person  supposing  them  to  be  those  of  another.  The  trade- 
mark must  therefore  be  distinctive  in  its  original  significa- 
tion, pointing  to  the  origin  of  the  article,  or  it  must  have 
become  such  by  association.  And  there  are  two  rules  which 
are  not  to  be  overlooked.  No  one  can  claim  protection  for 
the  exclusive  use  of  a  trade-mark  or  trade-name  which  would 
practically  give  him  a  monopoly  in  the  sale  of  any  goods 
other  than  those  produced  or  made  by  himself.  If  he  could, 
the  public  would  be  injured  rather  than  protected,  for  com- 
petition would  be  destroyed.  Nor  can  a  generic  name,  or  a 
name  merely  descriptive  of  an  article  of  trade,  of  its  qualities, 
ingredients,  or  characteristics,  be  employed  as  a  trade-mark 
and  the  exclusive  use  of  it  be  entitled  to  legal  protection. 
As  we  said  in  the  well-considered  case  of  The  Amoskeag 
JUanvfaclurtiig  Company  y.  Spear ^j;  "  the  owner  of  an  original 
trade-mark  has  an  undoubted  right  to  be  protected  in  the 

*  Amoskeag  Manafacturing  Co.  «.  Spear,  2  Sandford'a  Supreme  Court, 
699 ;  Boardman  v.  Heriden  Britannia  Company,  86  Connecticut,  402 ;  Fa- 
rina V.  Silverlock,  89  English  Law  and  Equity,  614. 

f  2  Sandford's  Supreme  Court,  699,  quoted  gupra,  in  the  note  Joat  pre- 
ceding. 
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exclusive  nee  of  nil  the  marker,  forme,  or  eymbols,  that  were 
appropriated  ae  designating  the  true  origin  or  ownereliip  of 
the  article  or  fabric  to  which  they  are  affixed;  bat  he  has 
no  right  to  the  exclueive  nee  of  any  worde,  letters,  figuree, 
or  eymbols,  which  have  no  relation  to  the  origin  or  owner- 
ship of  the  goods,  but  are  only  meant  to  indicate  their  names 
or  quality.  He  has  no  right  to  appropriate  a  eign  or  a  sym- 
bol, which,  from  the  nature  of  the  fact  it  is  used  to  signify, 
othere  may  employ  with  equal  truth,  and  therefore  have  an 
equal  right  to  employ  for  the  same  purpoee."* 

And  it  is  obvioue  that  the  same  reaeone  which  forbid  the 
exclusive  appropriation  of  generic  namee  or  of  those  merely 
deecriptive  of  the  article  manufactured  and  which  can  be 
employed  with  truth  by  other  manufacturers,  apply  with 
equal  force  to  the  appropriation  of  geographical  names,  des- 
ignating districts  of  country.  Their  nature  is  such  that  they 
cannot  point  to  the  origin  (personal  origin)  or  ownership  of 
the  articles  of  trade  to  which  they  may  be  applied.  They 
point  only  at  the  place  of  production,  not  to  the  producer, 
and  could  they  be  appropriated  exclusively,  the  appropria- 
tion would  result  in  mischievous  monopolies.  Could  such 
phrases,  as  "  Pennsylvania  wheat,"  "  Kentucky  hemp,"  "  Vir- 
ginia tobacco,"  or  '^  Sea  Island  cotton,"  be  protected  as  trade- 
marks ;  could  any  one  prevent  all  others  from  using  them,  or 
from  selling  articles  produced  in  the  districts  they  describe 
under  those  appellations,  it  would  greatly  embarrass  trade, 
and  secure  exclusive  rights  to  individuals  in  that  which  is  the 
common  right  of  many.  It  can  be  permitted  only  when  the 
reasons  that  lie  at  the  foundation  of  the  protection  given  to 
trade- marks  are  entirely  overlooked.  It  cannot  be  said  that 
there  is  any  attempt  to  deceive  the  public  when  one  sells  as 
Kentucky  hemp,  or  as  Lehigh  coal,  that  which  in  truth  is 
such,  or  that  there  is  any  attempt  to  appropriate  the  enter- 

*  Vide  Wolfe  v.  Qoulard,  18  Howard's  Practice  Reports,  64 ;  Fetridge  v. 
Wells,  4  Abbott's  Practice  Reports,  144;  Town  v.  Stetson,  5  Id.  N.  S.  218; 
Pbalon  V.  Wright,  6  Phillips,  404;  Singleton  v  Bolton,  8  Douglas,  298; 
Perry  «.  Truefitt,  6  Beayan,  66 ;  Canham  v.  Jones,  2  Vesey  &  Beames,  218; 
Millington  v.  Fox,  8  Milne  &  Craig,  888. 
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prise  or  business  reputation  of  another  who  may  have  previ- 
ously sold  bis  goods  with  the  same  description.     It  is  not 

i  selling  one  man's  goods  as  and  for  those  of  another.    Noth- 

ing is  more  common  than  that  a  manufacturer  sends  his 
products  to  market,  designating  them  by  the  name  of  the 
place  where  tiiey  were  made.    But  we  think  no  case  can  be 

)  found  in  which  other  producers  of  similar  products  in  the 

same  place,  have  been  restrained  from  the  use  of  the  same 
name  in  describing  their  goods.  It  is  true  that  in  the  case 
of  Brooklyn  White  Lead  Company  v.  Masuryy*  where  it  ap- 
peared that  the  defendant  (at  first  selling  his  product  under 

I  the  name  "Brooklyn  white  lead"),  had  added  to  the  name 

the  word  "  Company"  or  "  Co.,"  which  made  it  an  imitation 
of  the  plaintifi'^s  trade-mark,  though  he  was  not  a  company, 

.  he  was  enjoined  against  the  use  of  the  added  word.     It  was 

'  a  case  of  fraud.    He  had  assumed  a  false  name  in  imitation 

of  a  prior  true  one,  and  with  the  obvious  design  of  leading 
the  public  to  think  his  manufacture  was  that  of  the  plaintifil 
But  the  court  said,  as  both  the  plaintiff  and  defendant  dealt 
in  the  same  article,  and  both  manufactured  it  at  Brooklyn, 

'  each  had  the  same  right  to  describe  it  as  Brooklyn  white 

lead. 
"We  have  been  referred  by  the  plaintiffs  to  three  decisions 

I  which  are  supposed  to  justify  the  adoption  of  the  name  sim- 

ply of  a  district  or  town,  as  a  trade-mark. 

One  of  these  is  Alvord  v.  Newman.  There  it  appeared 
that  the  complainants  had  been  manufacturers  of  cement  or 
water-lime  at  Akron,  from  beds  in  the  neighborhood  of  that 

j  place,  for  about  thirteen  years,  and  that  they  had  always 

designated  and  sold  their  products  as  "Akron  cement,"  and 
"Akron  water-lime."  The  defendants  commenced  a  similar 
business  twelve  years  later,  and  manufactured  cement  from 

I  quarries  situated  near  Syracuse,  in  Onondaga  County,  and 

called  their  product  "Onondaga  Alcron  cement,  or  water- 
litue."  It  was  not  in  fact  Akron  cement  (for  Akron  and 
Syracuse  were  a  long  distance  from  each  other),  and  the 

I  *  25  Barboar,  416. 
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purpose  of  calling  it  sucb  was  evidently  to  indnce  the  pnblic 
to  believe  that  it  was  the  article  made  by  the  plaintifiH.  The 
act  of  the  defendants  was  therefore  an  attempted  fraud,  and 
they  were  restrained  from  applying  the  word  Akron  to  their 
manufacture.  But  the  case  does  not  rule  that  any  other 
manufacturer  at  Akron  might  not  have  called  his  product 
** Akron  cement/'  or  *^Akn>u  water-lime."  Ou  the  con- 
trary, it  substantially  concedes  that  the  plaintiflis  by  their 
prior  appropriation  of  the  name  of  the  town  in  connection 
with  the  words  cement  and  lime  acquired  no  exclusive  right 
to  its  use,  as  against  any  one  who  could  use  it  with  truth. 

MeAmirewM  v.  Baasett  is  another  case  cited  by  the  com- 
plainants. The  plaintiffs  in  that  case  were  manufacturers 
of  liquorice  made  from  roots  and  juice  imported  from  Ana- 
tolia and  Spain,  and  they  sent  their  goods  to  market  stamped 
^^  Anatolia."  Soon  afterwards  the  defendants  made  to  order 
from  a  sample  of  the  plaintiff's  liquorice,  other  liquorice 
which  they  also  stamped  **  Anatolia."  It  was  a  clear  case  of 
an  attempt  to  imitate  the  mark  previously  existing,  and  to 
put  upon  the  market  the  new  manufacture  as  tliat  of  the 
first  manufacturers.  It  does  not  appear,  from  the  report  of 
the  case,  that  the  juice  or  roots  from  which  the  defendants' 
article  was  made  came  from  Anatolia.  If  not  their  mark 
was  false.  Of  course  the  Lord  Chancellor  enjoined  them. 
In  answer  to  the  argument  that  the  word  Anatolia  was  in 
fact  the  geographical  designation  of  a  whole  country,  a  word 
common  to  all,  and  that  therefore  there  could  be  no  property 
in  it,  he  said,  ^*  Property  in  the  woi-d  for  all  purposes  cannot 
exist;  but  property  in  that  word  as  applied  by  way  of  stamp 
upon  a  stick  of  liquorice  does  exist  the  moment  a  stick  of 
liquorice  goes  into  the  market  so  stamped  and  obtains  ac- 
ceptance and  reputation  in  the  market."  It  was  not  merely 
the  use  of  the  word,  but  its  application  by  way  of  stamp 
upoa  each  stick  of  liquorice  that  was  protected.  Nothing 
iu  this  case  determines  that  a  right  to  use  the  name  ofra 
region  of  country  as  a  trade-mark  for  an  article  may  be  ac- 
quired, to  the  exclusion  of  others  who  produce  or  sell  a  sim- 
ilar  article  coming  from  the  same  region. 
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Nor  is  such  a  doctrine  to  be  found  in  Seixo  v.  Protezei}de^ 
the  remaining  case  cited  by  the  complainants.  The  case 
tnmed  upon  an  imitation  of  the  p1aintift*'s  device,  which  was 
the  figure  of  a  coronet  combined  with  the  word  Seixo,  a  word 
which  can  hardly  be  said  to  have  been  the  name  of  a  district 
of  country.  It  means  stony,  and  though  applied  to  two 
estates,  it  was  also  the  name  of  the  plaintiff.  Yet  nothing 
in  the  decision  warrants  the  inference  that  the  word  Seixo 
could  alone  become  a  trade-mark  for  any  article,  much  less 
that  it  could  be  protected  as  a  trade-mark  for  any  article  to 
the  exclusion  of  its  use  in  describing  other  articles  coming 
from  the  same  estate. 

It  must  then  be  considered  as  sound  doctrine  that  no  one 
can  apply  the  name  of  a  district  of  country  to  a  well-known 
article  of  commerce,  and  obtain  thereby  such  an  exclusive 
right  to  the  application  as  to  prevent  others  inhabiting  the 
district  or  dealing  in  similar  articles  coming  from  the  dis- 
trict, from  truthfully  using  the  same  designation.  It  is  only 
when  the  adoption  or  imitation  of  what  is  claimed  to  be  a 
trade-mark  amounts  to  a  false  representation,  express  or  im- 
plied, designed  or  incidental,  that  thec*e  is  any  title  to  relief 
against  it.  True  it  may  be  that  the  use  by  a  second  pro- 
ducer, in  describing  truthfully  his  product,  of  a  name  or  a 
combination  of  words  already  in  use  by  another,  may  have 
the  effect  of  causing  the  public  to  mistake  as  to  the  origin 
or  ownership  of  the  product,  but  if  it  is  just  as  true  in  its 
application  to  his  goods  as  it  is  to  those  of  another  who  first 
applied  it,  and  who  therefore  claims  an  exclusive  right  to  use 
it,  there  is  no  legal  or  moral  wrong  done.  Purchasers  may 
be  mistaken,  but  they  are  not  deceived  by  false  representa- 
tions, and  equity  will  not  enjoin  against  telling  the  truth. 

These  principles,  founded  alike  on  reason  and  authority, 
are  decit^ive  of  the  present  case,  and  they  relieve  us  from 
tHe  consideration  of  much  that  was  pressed  upon  us  in  the 
argument.  The  defendant  has  advertised  for  sale  and  he  is 
selling  coal  not  obtained  from  the  plaintifi^s,  not  mined  or 
brought  to  market  by  them,  but  coal  which  he  purchased 
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from  the  Peiinsjlvaiiia  Coal  Company,  or  from  the  Dela- 
ware, Laekawaiina,  aud  Western  Hailroad  Company.  lie 
has  advertised  aud  sold  it  as  Lackawanna  coal.  It  is  in  fact 
coal  from  the  Lackawanna  region.  It  is  of  the  same  quality 
aud  of  the  same  general  appearance  as  that  mined  by  the 
complainants.  It  is  taken  from  the  same  veins  or  stnita. 
It  is  truly  described  by  the  term  Lackawauna  coal,  as  is  the 
coal  of  plaintiffs.  The  description  does  not  point  to  its 
origin  or  ownership,  nor  indicate  in  the  slightest  degree  the 
person,  natural  or  artificial,  who  mined  the  coal  or  brought 
it  tP  market.  All  the  ccal  taken  from  that  region  in  known 
and  has  been  known  for  years  by  the  trade,  and  rated  in 
public  statistics  as  Lackawanna  coal.  True  the  Delaware, 
Lackawatma,  and  Western  Railroad  Company  have  some- 
times called  their  coal  Scranton  coal,  and  sometimes  Scran- 
ton  coal  from  the  Lackawanna,  and  the  Pennsylvania  Coal 
Company  have  called  theirs  Pittston  coal,  thus  referring  to 
the  parts  of  the  region  in  which  they  mine.  But  the  generic 
name,  the  comprehensive  name  for  it  all  is  Lackawanna  coal. 
In  all  the  coal  regions  there  are  numerous  collieries,  owned 
and  operated  by  different  proprietors,  yet  the  product  is 
truly  and  rightfully  described  as  Schuylkill,  Lehigh,  or 
Lackawanna  coal,  according  to  the  region  from  which  it 
comes.  We  are  therefore  of  opinion  that  the  defendant  has 
invaded  no  right  to  which  the  plaintiffs  can  maintain  a  claim. 
By  advertising  and  selling  coal  brought  from  the  Lacka- 
wanna Valley  as  Lackawanna  coal,  he  has  made  no  false 
representation,  and  we  see  no  evidence  that  he  has  attempted 
to  sell  his  coal  as  and  for  the  coal  of  the  plaintiffs.  If  the 
public  are  led  into  mistake,  it  is  by  the  truth,  not  by  any 
false  pretence.  If  the  complainants'  sales  are  diminished,  it 
is  because  they  are  not  the  only  producers  of  Lackawanna 
coal,  and  not  because  of  any  fraud  of  the  defendant.  The 
decree  of  the  Circuit  Court  dismissing  the  bill  must,  there- 
fore, be 

Affirmed. 
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The  Patapsco. 

Supplies  famished  to  a  ship  in  a  foreign  port  and  necessary  to  enable  her  to 
complete  her  voyage,  and  actually  so  used  by  her,  constitute  a  lien, 
unless  it  can  be  inferred  that  the  master  had  funds  or  the  owners  had 
credit ;  a  presumption  diiBcult  to  make  when  the  owner  is  greatly  em- 
barrassed, and  is  raising  money  in  the  port  where  the  ypssel  is,  by 
mortgage  of  other  vessels  owned  by  him.  The  lien  is  of  a  high  charac« 
ter,  and  when  once  to  be  inferred  is  removed  only  by  prr»of  which  actn* 
ally  displaces  it.  Entries  in  a  Journal,  and  in  a  ledger,  charging  ap- 
parently the  owners  rather  than  the  vessel — proof  of  the  form  of  entry 
in  the  day-book  not  appearing,  owing  to  its  being  dispensed  with  by 
the  material-man — held  not  sufficient  to  displace  the  lien. 

Appeal  from  the  Circuit  Court  for  the  Sonthern  District 
of  New  York;  the  case  being  thus: 

BoyeCy  a  coal  dealer  in  Baltimore,  filed  a  libel  against  the 
steamer  Patapsco,  in  the  District  Court  at  New  York,  to  re- 
cover a  demand  for  six  separate  supplies  of  coal  furnished 
between  the  8d  of  February  and  the  26th  of  March,  1866,  to 
the  steamer.  One  Borland  intervened  as  claimant.  The 
question  was  whether  the  coal  bad  been  furnished  on  the 
credit  of  the  vessel  or  on  that  of  her  owners  only. 

Tiie  facts,  as  the  court  assumed  them  from  the  weight  of 
the  evidence,  itself  somewhat  inconsistent,  were  thus: 

The  Commercial  Steamboat  Company,  a  corporation  of 
Rhode  Island,  owned  and  chartered  certain  steamers,  the 
Kingfisher,  &c.,  and.  used  them  as  a  line  of  steamers  from 
New  York  to  Baltimore.  The  Patapsco  was  chartered  by 
the  company  to  run  on  the  line,  and  registered  at  New  York 
in  the  individual  name  of  one  Bacon,  president  of  the  com- 
pany; though  the  company  controlled  her.  The  company 
had  an  agent  at  Baltimore,  and  the  course  of  dealing  was  as 
follows : 

When  the  steamers  would  arrive  at  Baltimore,  their  engi- 
neei^s  would  inform  this  agent  of  the  amount  of  coal  they 
needed  for  their  difiTerent  vessels.  Thereupon  the  agent 
would  fill  up  a  printed  circular  directed  to  Boyce,  request- 
ing him  to  furnish  ^^  with  invoice,"  to  that  steamer^  by  nam4 
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(in  tbiB  case  the  Patapsco),  so  many  tons  of  coal ;  eayiiig 
nothing  about  charging  anybody.  Boyce  would  then  fill  up 
a  printed  order  to  bis  clerk,  directing  bini  to  furnish  the 
coal  to  the  sleamer  named.  On  receipt  of  this  latter  order,  the 
coal  would  be  delivered  on  board  the  steamer.  At  the  end 
of  a  month  a  bill  would  be  made  of  all  the  deliverances  to 
all  the  boats.  The  object  of  making  out  a  general  bill  at  the 
end  of  each  month,  it  appeared,  was  to  avoid  a  multiplica- 
tion of  bills,  and  for  the  sake  of  convenience. 

The  entries  in  the  libellant's  journal  were  thus-— one  ex* 
ample  showing  all : 

Baltimobb,  MMeb,  I8SS. 
CoMicsRCiAL  St'bT  Co.; 

80  torn  Geo.  C'k,  li'r  Kingfliber,  $7,  .  .  .  .  $500 

25   «i       u      "      i«    PatapMO,      7,  .  .  .  .  176 

80   "       '<      <«      "    Kingfisher,    7,  .  •  .  .  660 

42    a       «i      «      i«    PaUpMK),       7,  .  .  .  .  294 

$1,689 

And  in  bis  ledger  they  were  thus: 

COMM SRCZAL  St'B'T  Co.  Db. 

isee. 

Jan'y  80th.   To  ooel  eo., $2,896  86 

It        ic        It  bitaminoot  so., 2|968  GO 

Feb.      «        ««  coal  ac , 790 

Feb.               **  bituminoua  ac, 2,410  10 

Mar.              "  coal  ac, 1,660 

"                  "  bitaminout  ae., 1,689 

April              '«  ooal  ac, 1,462  60 

"                 *'  bituminoot  ac, 66 

May  16.          *<  cash, 89  10 

$18,761  66 

Ca. 

Feb.    6tb.  By  cash, $8,000 

"       9th.   "      •• 1,000 

««     16th.    «•      " 1^849  96 

Mar.  80tb.   <'  ooal  ac, 78  60 

May    6th.   "  cash, 186 

June  80th.    •«      « 8,008  41 

IC       CI       CI  balance, 4,693  79 

$18,701  66 

Dr. 
To  balance, $4,698  79 
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The  form  of  entries  in  the  libellant's  day-book  did  not  ap- 
pear; the  claimant  waiving  the  production  of  U^  and  the  bills 
rendered  to  the  company  were  not  prodaced. 

The  coal  was  sold  at  the  lowest  price,  and  it  was  necessary 
for  the  Patapsco  to  make  her  trips  and  was  used  by  her  in 
making  them.  The  agent  of  the  steamship  company  stated 
that  "  the  coal  bought  for  the  Patapsco  was  ordered  for  this 
steamer  expressly,  but  on  account  of  the  Commercial  Steam- 
ship Company,  the  same  as  all  coal  was  ordei'ed  and  bought 
for  the  several  steamers  constituting  the  line."  ^*  Tlie  owners 
or  charierers"  he  added,  "  were  not  Imomi  in  the  transaciian^ 
but  the  steamer  was  supposed  to  belong  to  the  Commercial 
Steamboat  Company  by  the  parties  who  furnished  the  coal." 

During  the  whole  time  that  this  coal  was  furnished,  the 
steamboat  company  was  in  an  embarrassed  state.  And  on 
the  Sd  of  February,  on  which  day  the  Jirst  item  of  the  coal 
for'which  the  steamer  was  libelled,  was  furnished,  the  steam- 
ship company  executed  six  promissory  notes  for  $7500  each 
— $45,000  in  all — to  the  Baltimore  and  Ohio  Raihoad  Com- 
pany ;  following  them  immediately,  and  by  the  6th,  by  mort- 
gages on  three  of  their  steamers  to  secure  payment.  And 
it  owed  a  balance  of  $25,800  to  the  Neptune  Steamboat 
Company  on  the  1st  February,  1866,  so  much  remaining 
due  for  money  laid  out,  paid,  or  advanced  in  the  preceding 
year. 

On  the  2d  of  April,  1866,  nine  days  after  the  last  item  of 
coal  furnished  to  the  Patapsco,  the  registered  owner,  Bacon, 
executed  a  bill  of  sale  of  her  to  Borland,  already  mentioned 
as  the  claimant  in  the  case,  to  secure  to  him  a  debt  of  $10,500. 
And  on  the  10th  following,  the  company  failed  entirely; 
the  failure  being  followed  by  attachments  to  a  very  large 
amount,  much  of  it  like  the  $25,800  already  mentioned  for 
money  lent  or  debts  due  prior  to  the  8d  February,  1866; 
and  the  result  being  a  general  break  up  of  the  company  in 
which  the  creditors  got  but  a  small  portion  of  their  claims 
from  the  whole  effects  of  the  corporation. 

It  was  in  virtue  of  his  bill  of  sale  above  mentioned  that 
Borland  contested  the  libellant's  claim. 
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The  District  Coart  dismiBsed  tbe  libel ;  holding  that  there 
was  DO  credit  to  the  vessel.  The  Circuit  Courts  on  appeal, 
held  that  there  was,  and  reversed  the  decree.  From  this 
reversal  Borland  appealed  to  this  court. 

Mr.  C.  Donohue^for  the  appeUant: 

When  material-men  mean  to  charge  a  vessel  specifically, 
they  have,  as  is  perfectly  well  known,  a  mode  of  making 
their  entry  which  shows  that  they  do  charge  it.  The  vessel 
is  charged  by  name.  In  this  case  the  charge  would  have 
been  thus : 

Tbs  Stkamsb  Patapsco,  Db. 

Or, 

The  Stsambb  Patapsoo  (Commercial  Steamboat  Company  ownera), 

Dr. 

Now  the  charge  here,  in  the  only  books  produced,  is  not 
in  this  form,  but  in  another  and  a  diiFerent  form ;  one  show- 
ing that  the  reliance  was  on  the  company  navigating  the 
vessel  and  ordering  the  coal;  and  on  it  alone.  Tiie  fact  that 
the  particular  vessel  to  which  the  coal  was  furnished  is  men- 
tioned in  the  charge  against  the  company  does  not  prove  an 
intent  to  charge  the  vessel,  but  only  that  the  material-man 
was  careful  to  identify  the  transaction. 

The  only  possible  answer  to  our  view  is,  that  the  company 
was  so  embarrassed  that  it  cannot  be  presumed  that  U  was 
looked  to.  But  this  is  no  answer  at  all,  unless  you  show 
that  Boyce  knew  of  the  embarrassment,  or  at  least  suspected 
it.  There  is  no  proof  that  he  did  either.  All  presumptions 
are  the  other  way.  The  vessels  were  pursuing  their  regular 
trips.  To  the  world  everything  appeared  as  usual.  Boyce 
had  been  furnishing  coal  before,  and  had  been  paid,  without 
question  and  without  any  recourse  against  the  vessels.  The 
vessels  of  the  company  were  registered  in  places  far  away 
from  Baltimore,  and  a  hundred  mortgages  might  have  been 
executed  in  those  places  and  Boyce  never  hear  of  one.  The 
company  did  not  proclaim  that  it  had  borrowed  $45,000  of 
the  Baltimore  and  Ohio  Railroad.    Even  if  Boyce  knew  that 
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it  did  80  borrow,  the  case  is  uot  altered ;  for  the  fact  of  the 
loan  did  not  prove  that  the  coal  would  not  be  paid  for. 
Contrariwise,  it  showed  that  the  steamboat  company  was  in 
possession  of  ready  money.  The  presumption  would  be  that 
it  meant  to  take  up  small  and  floating  debts  by  a  large  and 
more  permanent  loan.  A  company  might  occasionally  bor- 
row  in  this  way  and  yet  be  doing  a  most  successful  business. 
This  court  has  already  gone  very  far  in  sustaining  secret 
liens  on  vessels.  To  go  further  will  seriously  embarrass  the 
transfer  of  this  sort  of  property. 

Mr.  D.  MeMahon^  contra. 

Mr.  Justice  DAVIS  delivered  the  opinion  of  the  court. 

Whether  the  coal  was  furnished  on  the  credit  of  the  vessel, 
or  of  the  owners,  is  the  only  point  of  inquiry  in  this  case. 
The  case  itself  is  not  without  its  embarrassments,  for  the 
evidence,  in  some  of  its  aspects,  is  not  consistent  with  either 
theory,  but  the  weight  of  it,  in  our  opinion,  enables  us  to 
assert  the  lien  against  the  ship. 

It  is  undisputed  that  the  Patapsco  was  in  a  foreign  port, 
and  that  the  coal  was  ordered  for  her,  specifically  by  name, 
and  delivered  to  the  officers  in  charge  of  her.  It  is  equally 
free  from  dispute  that  the  supply  of  coal  was  necessary — 
indeed,  indispensable — to  enable  her  to  make  her  voyage  at 
all.  In  such  a  case  the  inference  is,  that  the  credit  was 
given  to  the  vessel,  unless  it  can  be  inferred  that  the  master 
had  funds,  or  the  owners  had  credit,  and  that  the  material- 
man knew  of  this,  or  knew  such  facts  as  should  have  put 
him  on  inquiry.*  There  is  no  reason  to  suppose  that  the 
master  had  funds,  or  the  owners  of  the  line  credit,  nor  that 
the  libellant  was  guilty  of  laches.  On  the  contrary,  it  is  in 
proof  that  the  company  which  owned  the  line  of  steamships 
was,  at  the  date  of  these  transactions,  hopelessly  insolvent, 
and  were  borrowing  large  sums  of  money  on  a  mortgage  of 
their  steamers,  away  from  home,  and  in  the  very  city  where 
the  libellant  resided.    It  would  be  strange  if  the  libellant 

«  The  Lalu,  10  Wallace,  192. 
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did  not  kuow  this  condition  of  things,  and,  in  tlie  absence 
of  proof  on  the  subject,  it  is  a  reasonable  inference  that  he 
did.  If  he  had  this  knowledge  it  would  be  a  violent  pi*e- 
sumption  to  suppose  that  he  relied  on  the  credit  of  the  com- 
pauj  at  all  for  the  supplies  which  he  furnished.  The  com- 
pany running  the  steamers  was  a  distant  corporation,  of  no 
established  name,  and  without  pe]*8onaI  liability  in  case  the 
enterprise  recently  undertaken  should  prove  a  failure,  and 
it  is  hard  to  believe  that  a  large  and  intelligent  coal  mer- 
chant in  Baltimore,  in  dealing  with  this  corporation,  io- 
tended  to  renounce  his  claim  against  the  steamers  in  case 
he  was  not  paid.  It  is  very  clear  that  there  was  no  credit 
to  the  company  at  the  time  of  sale,  because  the  coal  was 
sold  for  cash  at  the  lowest  market  price.  And  when  the 
libellant  waived  his  privilege  of  cash  on  delivery,  and  put 
the  coal  on  board  the  steamship,  the  presumption  of  law 
would  be  that  he  thereby  gave  credit  to  the  steamship,  and 
not  to  the  owners  thereof,  inasmuch  as  the  supplies  were 
furnished  in  a  foreign  port 

If  the  credit  was  to  the  vessel  there  is  a  lien,  and  the  bur- 
den of  displacing  it  is  on  the  claimant  He  must  show, 
affirmatively,  that  the  credit  was  given  to  the  company  to 
the  exclusion  of  a  credit  to  the  vessel.  This  he  seeks  to  do 
by  the  form  of  charge  in  the  libellant's  journal  and  ledger. 
If  it  be  conceded  that  these  entries  tend  to  support  this  po- 
sition, they  are  far  from  being  conclusive  evidence  on  the 
subject  Entries  in  books  are  always  explainable,  and  the 
truth  of  the  transaction  can  be  shown  independent  of  them. 
The  form  of  charge  in  any  book  of  original  entries  does  not 
appear,  as  the  day-book  was  not  called  for  by  the  claimants, 
nor  are  the  **  invoices"  which  the  libellant  was  directed  to 
furnish  with  the  coal  produced.  But,  from  the  form  of 
entry  in  the  journal  itself  (where  the  amount  furnished  to 
each  vessel  is  set  opposite  to  its  name),  we  are  led  to  the 
conclusion  that  the  day-book  entries  which  are  thus  jour- 
nalized were  debited  to  each  steamer  by  name.  If  this  be 
so,  the  journal  entries  are  not  inconsistent  with  the  idea  of 
the  credit  being  given  on  the  security  of  the  ship.    More 
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especially  is  this  apparent  when  it  is  proven  that  the  reason 
why  monthly  accounts  were  made  out  to  the  steamboat  com* 
pany  in  bulk  was  for  the  sake  of  convenience,  and  to  save  a 
useless  accumulation  of  bills.  There  is  nothing  besides  this 
journal  entry  to  indicate  that  the  coal  was  furnished  on  the 
personal  credit  of  the  company;  and,  as  the  other  facts  in 
the  case  are  in  favor  of  a  charge  direct  to  the  steamship,  we 
do  not  think  the  legal  inference  of  credit  to  the  ship  is  re- 
moved. 

The  lien  of  material-men  for  supplies  in  a  foreign  port  is 
of  so  high  a  character  that,  in  the  case  of  The  St.  Jago  de 
C(d)a*  it  was  protected,  along  with  that  of  seamen's  wages, 
against  a  forfeiture  which  had  accrued  to  the  United  States; 
and  the  recent  decisions  in  this  court  have  had  the  efiect  to 
place  this  lien  on  a  more  sabstuntial  footing  than  some  pre- 
vious cases  seem  to  have  left  it.f 

On  the  whole,  while  we  concede  that  the  case  is  not  free 
from  difficulty,  we  are  not  disposed  to  disturb  the  decree  of 
the  Circuit  Court,  in  any  particular.    It  is  accordingly 

Affirmed. 


Bradley  v.  Fisher. 

1.  An  order  of  the  Criminal  Court  of  the  District  of  Columbia,  made  in 
1867»  striking  the  name  of  an  attorney  from  its  roll,  did  not  remove  the 
attorney  from  the  bar  of  the  Supreme  Court  of  the  District,  the  Crimi- 
nal Court  being  at  that  time  a  separate  and  independent  court;  and  in 
an  action  by  the  attorney  against  the  judge  of  the  Criminal  Court,  that 
order  was  inadmissible  to  show  a  rumoval  by  order  of  the  defendant,  or 
by  order  of  the  court  faeid  by  him,  from  the  Supreme  Court,  notwith- 
standing that  an  act  of  Congress,  passed  in  1S70,  changed  the  independ- 
ent  character  of  the  Criminal  Court,  and  declared  that  its  Judgments, 
decrees,  and  orders  should  be  deemed  the  judgments,  decrees,  and  orders 
of  the  Supreme  Court  of  the  District.  The  act  of  Congress,  in  enlarg- 
ing the  operation  of  the  order,  did  not  alter  its  original  character. 


«  9  Wheaton,  409. 

t  The  Grapesbot,  9  Wallace,  129;  The  Lulu,  10  Id.  192;  The  Kalorama, 
Id.  204. 
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2.  Judges  of  coartt  of  reoord  of  superior  or  general  jurii^Uirtion  arc  not 
liable  to  civil  actions  for  their  Judicinl  acti>,  oven  when  such  acto  are  in 
excess  of  their  Jurisdiction,  and  are  alleged  to  have  b<*en  done  mali* 
ciously  or  corruptly.  A  distinction  as  to  their  liability  mude  between 
acts  done  by  them  in  ezoeti  of  their  Jurisdiction  and  ueU  done  by  them 
in  the  clear  absence  of  all  Jurisdiction  over  the  subject-matter. 

8.  ^be  power  to  remove  attorneys  from  the  bar  is  possessed  by  all  courts 
which  have  authority  to  admit  attorneys  to  practice;  but,  except  where 
the  matters  constituting  the  grounds  of  its  action  occur  in  open  court 
in  the  presence  of  its  Judges,  the  power  of  the  court  should  not  be  exer- 
cised without  notice  to  the  offending  party  of  the  grounds  of  complaint 
against  him,  and  affording  him  ample  opportunity  of  explanation  and 
defence. 

4.  The  obligation  which  attorneys  assume  when  they  are  admitted  to  the 
bar  is  not  simply  to  bo  obedient  to  the  Constitution  and  laws,  but  to 
maintain  at  all  times  the  respect  due  to  courts  of  Justice  and  judicial 
officers.  This  obligation  is  not  discharged  by  merely  observing  the 
rules  of  courteous  demeanor  in  open  court,  but  includes  abstaining  out 
of  court  from  insulting  language  and  offensive  conduct  towards  the 
Judges  personally  for  their  Judicial  acts.  A  threat  of  personal  chastise- 
ment, made  by  an  attorney  to  a  Judge  out  of  court  for  his  conduct  during 
the  trial  of  a  cause  pending,  is  good  ground  for  striking  the  name  of  the 
attorney  from  the  rolls  of  attorneys  practicing  in  the  court.  Such  an 
order  is  a  Judicial  act  for  which  the  Judge  is  not  liable  to  the  attorney 
in  a  civil  action. 


Error  to  the  Supreme  Court  of  the  District  of  Columbia. 

This  was  an  action  brought  by  Joseph  H.  Bradley,  who 
was,  in  1867,  an  attorney-at-law,  practicing  in  the  Supreme 
Court  of  the  District  of  Columbia,  against  George  P.  Fisher, 
who  was  then  one  of  the  justices  of  that  court,  to  recover 
damages  alleged  to  have  been  sustained  by  the  plaintiff,  **by 
reason  of  the  wilful,  malicious,  oppressive,  and  tyrannical 
acts  and  conduct ''  of  the  defendant,  whereby  the  plaintiff 
was  deprived  of  his  right  to  practice  as  an  attorney  in  that 
court     The  case  was  thus : 

On  the  10th  of  June,  1867,  the  trial  of  John  H.  Suratt, 
for  the  murder  of  the  late  President  Lincoln,  was  begun  in 
the  Criminal  Court  of  the  District  and  continued  until  the 
10th  of  August,  when  the  jury,  failing  to  agree  on  a  verdict, 
was  discharged.  The  defendant  was  the  presiding  judge  in 
the  court  during  the  progress  of  the  trial,  and  until  its  ter- 
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minatioii,  and  the  plaintiff  was  one  of  the  attorneys  who  de- 
feuded  the  prisoner.  Immediatelj  on  the  discharge  of  the 
jury,  tlie  court  thus  held  by  the  defendant  made  the  follow- 
ing order,  which  with  its  recitals  was  entered  of  record : 

"  On  tho  2d  day  of  July  last,  during  the  progress  of  the  trial 
of  John  H.  Suratt  for  the  murder  of  Abraham  Lincoln,  imme- 
diately  after  the  court  had  taken  a  recess  until  the  following 
morning,  as  the  presiding  justice  was  descending  from  the 
bench,  Joseph  H.  firadley,  Esq.,  accosted  him  in  a  rude  and  in- 
sulting manner,  charging  the  judge  with  having  offered  him 
(Mr.  Bradley)  a  series  of  insults  from  the  bench  from  the  com- 
mencement of  the  trial.  The  judge  disclaimed  any  intention  of 
passing  any  insult  whatever,  and  assured  Mr.  Bradley  that  he 
entertained  for  him  no  other  feelings  than  those  of  respect. 
Mr.  Bradley,  so  far  from  accepting  this  explanation  or  dis- 
claimer, threatened  the  judge  with  personal  chastisement.  No 
court  can  administer  justice  or  live  if  its  judges  are  to  be  threat- 
ened with  personal  chastisement  on  all  occasions  whenever  the 
irascibility  of  counsel  may  be  excited  by  imaginary  insult.  The 
offence  of  Mr.  Bradley  is  one  which  even  his  years  will  not  pal- 
liate.   It  cannot  be  overlooked  or  go  unpunished. 

"  It  is,  therefore,  ordered  that  his  name  be  stricken  from  the 
roll  of  attorneys  practicing  in  this  court. 

'•  George  P.  Fisher, 

'*  Justice  of  the  Supreme  Court,  D.  C." 

The  present  suit  was  founded  upon  this  order,  which  was 
treated  in  the  declaration  as  an  order  striking  the  name  of 
the  plaintiff  from  the  roll  of  attorneys  of  the  Supreme  Court 
of  the  District^  and  not  as  an  order  merely  striking  his  name 
from  the  roll  of  attorneys  practicing  in  the  Griminal  Court  of 
the  District  The  declaration  had  two  counts,  and  was  en- 
titled and  filed  in  the  Supreme  Court  of  the  District. 

The  first  count  alleged  that  the  defendant  caused  the  order 
(which  was  set  out  at  length)  to  be  recorded  "  on  the  min- 
utes of  the  Criminal  Court,  being  one  of  the  branches  of  the 
said  Supreme  Court;"  that  the  several  statements  contained 
in  the  order  were  untrue,  and  were  specifically  denied ;  and 
that  the  defendant  ^'  falsely,  fraudulently,  corruptly,  and  ma- 
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liciouftly  intended  thereby  to  give  a  color  of  jurisdiction" 
for  muking  the  order  that  the  name  of  the  plaintiif  '^6e 
atrickmfrom  the  roU  of  attorneys  pradicb^g  in  this  coiirt^^*  where- 
by the  plaintiff  had  been  injured,  and  claimed  damages, 
120,000. 

The  second  count  alleged  that  the  defendant  **  wantonly, 
corruptly,  arbitrarily,  and  opprewively  intending  to  remove 
the  pluintiif"  from  his  office  as  an  attorney-at-law,  ^^ciiused 
to  be  entered  on  the  records  of  the  Supreme  Court  of  the  District 
of  Columbia^  Criminal  Courts  March  Term,  1867,"  the  order 
in  question,  which  was  set  forth  at  length,  ^^  the  same  being  an 
order  removing  the  plaintiff  from  the  office  of  an  attorney-at-law  in 
the  said  Supreme  Court  of  the  District  of  Cotumbia,^'  whereby 
he  was  greatly  disturbed  in  the  enjoyment  of  his  office  and 
prevented  from  having  the  use  and  benefit  thereof,  in  so  full 
and  ample  a  manner  as  he  otherwise  might  and  would  have 
had. 

Th^  declaration  also  averred  that  the  order  was  made 
without  notice  of  any  kind  to  the  plaintiff,  and  was  sum- 
mary, that  there  was  no  complaint  made  by  him  to  the 
justice,  and  that  he  did  not  accost  him  while  the  court  was 
in  session,  nor  immediately  on  the  court's  taking  a  recess 
and  as  the  presiding  judge  was  descending  from  the  bench, 
as  was  stated  in  the  order,  nor  did  he,  the  plaintiff,  at  the 
time  and  place  mentioned  in  the  prder,  address  the  justice 
at  all  after  the  court  had  taken  the  recess,  until  the  judge 
had  passed  some  time  in  a  private  room,  and  had  left  the 
same  and  gone  out  of  the  court-house;  and  the  great  body 
of  auditors,  jurors,  witnesses,  clerks,  and  officers  of  the 
court,  and  the  jury  impanelled,  and  the  prisoner  on  trial 
had  left  the  court-house ;  and  so  the  declaration  proceeded 
to  say, ''  the  said  judge  wUfuUy^  maliciously ^  corruptly y  and  un- 
lawfully  fabricated  the  said  order  to  give  color  and  pretence  to  his 
jurisdiction  in  the  premises.'* 

By  reason  of  which  unlawful,  wrongful,  unjust,  and  op* 
pressive  acts  of  the  defendant,  the  plaintiff  alleged  that  he 
had  been  deprived  of  emoluments,  and  had  lost  sums  of 
money  which  would  otherwise  have  accrued  to  him  from 
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the  enjoyment  of  bis  office  and  from  his  practice  as  an 
attorney  in  the  courts  of  the  county  and  district,  &c.,  &C| 
and  therefore  he  claimed  $20,000  damages. 

Pleas:  1st,  the  general  issue,  ^^not  guilty;"  and  2d,  a 
special  plea,  that  before  and  at  the  time  of  the  alleged  com- 
mission, &c.,  the  defendant  was  one  of  the  justices  of  the  Su- 
preme Court  of  the  District  of  Columbia,  andy  as  such  justice^ 
was  regularly  and  lawfuUy  holding^  by  appovUmaU  of  said  Supreme 
Court  of  tlic  District  of  Golumbia^  in  general  term,  at  the  city 
of  Washington,  in  said  District,  a  court  of  record,  to  wit,  the 
Criminal  Court  of  said  District,  created  by  authority  of  the 
United  States  of  Amei'ica,  and  having  general  jurisdiction  for 
the  trial  of  crimes  and  offences  arising  within  said  District, 
and  that  the  said  supposed  trespass  consisted  of  an  order 
and  decree  of  said  Criminal  Court,  made  by  said  defendant 
in  the  lawful  exercise  and  performance  of  his  authority  and 
duty,  as  the  presiding  justice  of  said  Criminal  Court,  for 
official  misconduct  and  misbehavior  of  said  plaintiff  (he 
being  one  of  the  attorneys  of  said  Criminal  Court),  occur- 
ring in  the  presence  of  the  said  defendant  as  the  justice  of 
said  Criminal  Court  holding  the  same  as  aforesaid  and  not 
otherwise;  as  appears  from  the  record  of  said  Criminal 
Court  and  the  order  or  decree  of  the  defendant  so  made  as 
aforesaid. 

Wherefore  he  prayed  judgment,  if  the  plaintiff  ought  to 
have  or  maintain  his  aforesaid  action  against  him,  &c. 

The  defendant  joined  issue  on  this  plea. 

On  the  trial  the  plaintiff  produced  the  order  entered  by 
the  Criminal  Court,  which  was  admitted  to  be  in  the  hand- 
writing of  the  defendant,  and  offered  to  read  it  in  evidence, 
but  upon  objection  of  the  defendant's  counsel  to  its  admissi- 
bility ,at  was  excluded,  and  the  plaintiff  excepted.  Subse- 
quently the  plaintiff  read  in  evidence  the  order,  as  entered, 
from  the  records  of  the  Criminal  Court,  and  offered  to  show 
that  the  order  was  prepared,  written,  and  published  b}^  the 
defendant  with  express  malice  against  the  plaintiff,  to  de- 
fame and  injure  him,  and* without  the  defendant  having  any 
jurisdiction  to  make  the  order;  and  that  there  was  no  alter- 
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cation  oil  the  2d  Jn1}%  1867,  between  him  an<l  the  jnilge, 
and  that  no  words  passed  between  them;  and  that  they 
were  not  near  each  other  when  the  Criniinal  Court  took  its 
recess,  until  the  next  day  or  ininiediatcly  thereafter^  and  as 
the  presiding  justice  thereof  was  desceufling  from  the  bench; 
but  u{>on  objection  of  the  defendant's  counsel  the  proof  was 
excluded,  and  the  plaintiff  excepted. 

The  plaintiff  also  offered  to  prove  that  the  only  interview 
between  him  and  the  judge,  which  occurred  on  the  2d  of 
July,  1867,  after  the  Criminal  Court  had  taken  a  recess, 
began  after  the  court  had  adjourned,  and  the  judge  had  left 
the  coui't-room  and  the  building  and  returned  to  the  court- 
room, and  in  that  interview  he  did  not  address  the  judge  in 
a  rude  and  insulting  manner;  that  he  did  not  charge  him 
with  having  offered  him,  the  plaintiff,  a  series  of  insults 
from  the  bench  from  the  ^commencement  of  the  trial ;  that 
the  judge  did  not  disclaim  any  intention  of  passing  any  in- 
sult whatever,  nor  assure  the  plaintiff  that  he  entertained 
for  him  no  other  feelings  but  those  of  respect;  that  the 
plaintiff  did  not  threaten  the  judge  with  personal  chastise- 
ment, but  to  the  contrary  thereof,  the  said  judge  was  from 
the  opening  of  the  interview  violent,  abusive,  threatening, 
and  quarrelsome;  but  upon  objection  the  proof  was  excluded, 
And  the  plaintiff  excepted. 

The  plaintiff  thereupon  asked  a  witness  to  state  what 
passed  between  the  plaintiff  and  defendant  on  the  said  2d  of 
July,  1867,  the  time  when  the  parties  met,  and  whether  it 
was  before  the  adjournment  of  the  court  on  that  day,  or 
after  it  had  adjourned,  and  how  long  after  it  had  adjourned, 
and  to  state  all  he  knew  relating  to  that  matter;  the  object 
of  the  evidence  being  to  contradict  the  recitals  in  the  order, 
and  show  that  the  justice  had  no  jurisdiction  in  the  premises, 
and  had  acted  with  malice  and  corruptly.  But  upon  objec- 
tion the  evidence  was  excluded,  and  the  plaintiff  excepted. 
And  the  court  ruled  that,  on  the  face  of  the  record  given 
in  evidence,  the  defendant  had  jurisdiction  and  discretion 
to  make  the  order,  and  he  could  not  be  held  responsible  in 
this  private  action  for  so  doing,  and  instructed  the  jury  that 
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the  plaintiff  was  not  entitled  to  recover.  The  jnry  accord- 
ingly gave  a  verdict  for  the  defendant,  and  judgment  being 
entered  thereon,  the  plaintiff  brought  the  case  to  this  court 
on  a  writ  of  error. 

To  understand  one  point  of  the  case  the  better,  it  may  be 
Tnentioned  that  in  JSz  parte  Bradley*  this  court  granted  a 
peremptory  mandamus  to  the  Supreme  Court  of  the  District 
to  restore  Mr.  Bradley  to  his  office  of  attorney  and  counsellor 
in  that  court,  from  which  in  consequence  of  the  mutter  with 
Judge  Fisher  in  the  Criminal  Court,  he  had  been  removed; 
this  court,  that  is  to  say  the  Supreme  Court  of  the  United 
States,  holding  that  the  Criminal  Court  of  the  District  was, 
at  the  time  the  order  in  question  was  made,  a  different  and 
separate  court  from  the  Supreme  Court  of  the  District  of 
Columbia,  as  organized  by  the  act  of  March  8d,  1868. 

It  may  also  be  stated  that  on  the  21st  of  June,  1870, 
after  the  decision  just  mentioned,  Congress  passed  an  act 
entitled,  "  An  act  relating  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia,"t  which  declared  "  that  the  several  gen- 
eral terms  and  special  terms  of  the  circuit  courts,  district 
courts,  and  criminal  courts  authorized  by  the  act  approved 
March  8(1, 1868,  entitled  ^  An  act  to  reorganize  the  cdurts 
in  the  District  of  Columbia,  and  for  other  purposes,'  which 
have  been  or  may  be  held,  shall  be,  and  are  declared  to  be 
sevenilly,  terms  of  the  Supreme  Court  of  the  District  of 
Columbia;  and  the  judgments,  decrees,  sentences,  orders, 
proceedings,  and  acts  of  said  general  terms,  special  terms, 
circuit  courts,  distnct  courts,  and  criminal  courts  heretofore 
or  hereafter  rendered,  made,  or  had,  shall  be  deemed  judg- 
ments, decrees,  sentences,  orders,  proceedings,  and  acts  of 
said  Supreme  Court." 

It  may  be  well  also,  as  counsel  in  argument  refer  to  it,  to 
state  that  an  act  of  Congress  of  March  2d,  1881, {  enacted : 

*'  That  the  power  of  the  several  courts  of  the  United  States 
to  issue  attachments  and  inflict  summary  punishments  for  contempt 
of  eourtf  shall  not  be  construed  to  extend  to  any  cases  except 

«  7  Wallaice,  SG4.  f  16  SUt.  at  Large,  160.  |  4  Id.  487. 
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the  misbehavior  of  any  person  or  porsonn  in  the  presence  of  the 
said  conrts,  or  so  near  thereto  as  to  obstruct  the  administration 
of  justice ;  the  misbehaTior  of  any  of  the  officers  of  the  said  courts 
in  their  official  transactions,  and  the  disobedience  or  resistance 
by  any  officer  of  the  said  courts,  part}*,  juror,  witness,  or  any 
other  person  or  persons,  to  any  lawful  writ,  process,  order,  rule, 
decree,  or  command  of  the  said  courts." 

Messrs.  J.  M.  Harris  and  JR.  T.  Merrick,  for  the  plaintiff  in 
error: 

L  By  the  act  of  Congress  of  Jane,  1870,  the  judgments, 
decrees,  and  orders  of  the  Criminal  Court  of  the  District 
are  to  be  deemed  the  judgments,  decrees,  and  orders  of  the 
Supreme  Court.  All  the  eftects,  therefore,  of  the  decisiou 
by  this  conrt  of  the  case  JSz  j>arie  Bradley,  and  argument 
that  the  order  of  the  Criminal  Court  is  not  an  order  remov- 
ing or  disbarring  the  plaintiff  from  the  Supreme  Court,  fall 
to  the  ground,  in  virtue  of  this  act,  and  irrespectively  of 
other  reasons  which  might  be  adduced. 

2.  The  judge  relies  in  efiect  upon  the  order  of  court  made 
by  him.  The  plaintiff  in  reply  alleges  that  the  judge  has 
himself  fabricated  the  statement  of  facts  set  forth  in  that 
order — made  it  falsely  and  fraudulejitly — and  by  such  fabri- 
cation, and  by  a  false  and  fraudulent  statement  that  certain 
things  which  never  took  place  at  all,  did  take  place,  cor- 
ruptly sought  to* give  himself  jurisdiction  in  the  case  where 
he  has  acted.  Now,  the  evidence  which  the  plaintiff  offered 
and  which  the  court  refused,  tended  directly  to  prove  that  the 
whole  statement  ordered  by  the  judge  to  be  put  on  record, 
was  false  and  fabricated;  and  that  it  was  made  but  to  give 
color  to  a  usurped  jurisdiction ;  in  other  words,  that  the  state- 
ment was  fraudulently  made.  Certainly  the  plaintiff  had 
a  right  to  show  such  facts;  for  the  judge  had  no  power  or 
jurisdictiou  to  make  the  order  complained  of,  if  the  matters 
recited  never  occurred.  Under  such  circumstances,  a  judge, 
knowing  the  facts,  is  liable,  even  though  he  did  not  act  cor- 
ruptly;* and  d  fortiori  is  liable  in  a  case  where  he  did  so  act. 

*  Houlden  v.  Smith,  14  Queen 'e  Bench,  841. 
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8.  The  courts  of  the  District  are,  of  course,  courts  of  the 
United  States;  and  whether  the  proceeding  for  which  this 
action  is  brought,  be  regarded  as  a  punishment  for  con- 
tempt, or  as  a  punishment  for  alleged  misbehavior  in  office 
. — a  matter  which  the  form  of  the  order  leaves  quite  uncer- 
tain— ^it  was  in  the  face  of  the  statute  of  March  2d,  1881. 
This  is  undoubtedly  so  if  it  was  for  contempt;  and  even  if 
it  was  for  misbehavior  in  office  the  statute  would  still  seem 
to  apply;  for  it  prohibits  a  summary  proceeding  except  in 
the  cases  which  the  act  specifies ;  cases  which  all  look  to 
misconduct  that  interferes  with  the  administration  of  justice. 
But  for  a  man  who  may  have  been  once  admitted, to  the 
bar,  to  threaten  out  of  court,  with  assault,  another  man  who 
happens  to  be  a  judge,  and  so  occasionally  in  court,  is  neither 
misbehavior  in  office  nor  a  contempt  of  court. 

4.  But  if  the  offence  for  which  Mr.  Bradley  was  disbarred 
was  misbehavior  in  office,  and  if  that  be  not  within  the  statute 
of  March  2d,  1881,  still,  undoubtedly,  he  should  have  had 
notice  and  an  opportunity  of  defending  himself.  Admit 
that  the  court  may  proceed  summarily,  still  summary  juris- 
diction is  not  arbitrary  power;  and  a  summons  and  oppor- 
tunity of  being  heard  is  a  fundamental  principle  of  all  jus- 
tice.* The  principle  has  been  declared  by  this  court  in  Ez 
parte  Qarlandy-^  to  be  specifically  applicable  to  the  case  of  dis- 
barring an  attorney;  and  so  declared  for  obvious  reasons. 
Without  then  having  summoned  Mr.  Bradley,  and  having 
given  to  him  an  opportunity  to  be  heard,  the  court  had  no 
jurisdiction  of  Mr.  Bradley's  person  or  of  any  case  relating 
to  him.  It  is  not  enough  that  it  have  jurisdiction  over  the 
subject-matter  of  the  complainant  generally;  it  must  have 
jurisdiction  over  the  particular  case,  and  if  it  have  not,  the 
judgment  is  void  ab  inUio.X  The  whole  subject  is  set  forth 
in  Smith's  Leading  Cases,§  where  the  authorities  are  col- 

*  Bex  V.  Chancellor  of  Camhridge,  2  Lord  Baymond,  1848. 
t  4  Wallace,  878. 

X  Mitchell  V.  Foster,  12  Adolpbus  &  EUis,  472;  United  Statee  o.  Arre- 
dondo,  6  Peters,  709;  Walden  v.  Craig's  Heirs,  14  Id.  164. 
{  Vol.  1,  p.  1023,  edition  of  1866,  Crepps  v.  Durden. 
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lectcd  mid  the  principle  deduced,  tluit  when  the  record* 
shows  that  the  court  has  proceeded  without  notice  to  the 
party  condemned,  the  judgment  will  be  void,  and  nuxy  be 
disregarded  in  any  collateral  proceeding. 

Mr.  A.  O.  Middle  and  W.  A.  Cook,  contra. 

Mr.  Justice  FDSLD  delivered  the  opinion  of  the  court 

In  1867,  the  plaintiff  was  a  member  of  the  bar  of  the  Su- 
preme Court  of  the  District  of  Columbia,  and  the  defendant 
was  one  of  the  justices  of  that  court.  In  June,  of  that  year, 
the  trial  of  one  John  H.  Suratt,  for  the  murder  of  Abraham 
Lincoln,  was  commenced  in  the  Criminal  Court  of  the  Dis- 
trict, and  was  continued  until  the  tenth  of  the  following 
August,  when  the  jury  were  discharged  in  consequence  of 
their  inability  to  agree  upon  a  verdict.  The  defendant  held 
that  court,  presiding  at  the  trial  of  Suratt  from  its  com- 
mencement  to  its  close,  and  the  plaintiff  was  one  of  the 
attorneys  who  defended  the  prisoner.  Immediately  upon 
the  discharge  of  the  jury,  the  court,  thus  held  by  the  de- 
fendant, directed  an  order  to  be  entered  on  its  records  strik- 
ing the  name  of  the  plaintiff  from  the  roll  of  attorneys  prac- 
ticing in  that  court.  The  order  was  accompanied  by  a  recital 
that  on  the  second  of  July  preceding,  during  the  progress 
of  the  trial  of  Suratt,  immediately  aflter  the  court  had  taken 
a  recess  for  the  day,  as  the  presiding  judge  was  descending 
from  the  bench,  he  had  been  accosted  in  a  rude  and  insult- 
ing manner  by  the  plaintiff,  charging  him  with  having  offered 
the  plaintiff  a  series  of  insults  from  the  bench  from  the  com- 
mencement of  the  trial;  that  the  judge  had  then  disclaimed 
any  intention  of  passing  any  insult  whatever,  and  had  as- 
sured the  plaintiff  that  he  entertained  for  him  no  other 
feelings  than  those  of  respect,  but  that  the  plaintiff,  so  far 
from  accepting  this  explanation,  or  disclaimer,  hud  threat- 
ened the  judge  with  personal  chastisement. 

The  plaintiff  appears  to  have  regarded  this  order  of  the 
Criminal  Court  as  an  order  disbarring  him  from  the  Su- 
preme Court  of  the  District;  and  the  whole  theory  of  the 
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preBeiit  action  proceeds  upon  tliat  hypothesis.  The  declara- 
tion in  one  count  describes  the  Criminal  Coart  as  one  of  the 
branches  of  the  Bopreme  Conrt,  and  in  the  other  count 
represents  the  order  of  the  Criminal  Court  as  an  order 
removing  the  plaintiff  from  the  office  of  an  attorney-at-law 
in  the  Snpreme  Court  of  the  District.  And  it  is  for  the  sup- 
posed removal  from  that  court,  and  the  assumed  damages 
consequent  thereon,  that  the  action  is  brought. 

Yet  the  Criminal  Court  of  the  District  was  at  that  time  a 
separate  and  independent  court,  and  as  distinct  from  the 
Supreme  Court  of  the  District  as  the  Circuit  Court  is  dis> 
tinct  from  the  Supreme  Court  of  the  United  States.  Its  dis* 
tinct  and  independent  character  was  urged  by  the  plaintiff, 
and  successfully  urged,  in  this  court,  as  ground  for  relief 
against  the  subsequent  action  of  the  Supreme  Court  of  the 
District,  based  upon  what  bad  occurred  in  the  Criminal 
Court.  And  because  of  its  distinct  and  independent  char- 
acter,  this  court  held  that  the  Supreme  Court  of  the  District 
possessed  no  power  to  punish  the  plaintiff  oir  account  of 
contemptuous  conduct  and  language  before  the  Criminal 
Court,  or  in  the  presence  of  its  judge.  By  this  decision, 
which  was  rendered  at  the  December  Term  of  1868,*  the 
groundwork  of  the  present  action  of  the  plaintiff  is  removed. 
The  law  which  he  successfully  invoked,  and  which  protected 
him  when  he  complained  of  the  action  of  the  Supreme  Court 
of  the  District,  must  now  equally  avail  for  the  protection  of 
the  defendant,  when  it  is  attempted  to  give  to  the  Criminal 
Court  a  position  and  power  which  were  then  denied.  The 
order  of  the  Criminal  Court,  as  it  was  then  constituted,  was 
not  an  order  of  the  Supreme  Court  of  the  District,  nor  of 
one  of  the' branches  of  that  court  It  did  not,  for  we  know 
that  in  law  it  could  not,  remove  the  plaintiff  from  the  office 
of  an  attorney  of  that  court,  nor  afi*ect  his  right  to  practice 
therein. 

This  point  is  distinctly  raised  by  the  special  plea  of  the 
defendant,  in  which  he  sets  up  that  at  the  time  the  order 

«  Xz  parte  Bradley,  7  WalUce,  864. 
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compiaiiied  of  was  made,  he  was  rogularly  and  lawfally 
holding  the  Crimiuai  Court  of  the  DiBtrict,  a  court  of  record, 
having  geueral  jurisdiction  for  the  trial  of  crimes  and  of- 
fences arising  within  the  District,  and  that  the  order  com* 
plained  of  was  an  order  of  the  Criminal  Court,  made  by  him 
in  the  lawful  exercise  and  performance  of  his  authority  and 
duty  as  its  presiding  justice,  for  official  misconduct  of  the 
plaintiff,  as  one  of  its  attorneys,  in  his  presence;  and  upon 
this  plea  the  plaintiff  joined  issue. 

The  court  below,  therefore,  did  not  err  in  excluding  the 
order  of  removal  as  evidence  in  the  cause,  for  the  obvious 
reason  that  it  did  not  establish,  nor  tend  to  establish,  the  re- 
moval of  the  plaintiff  by  any  order  of  the  defendant,  or  of 
the  court  held  by  him,  from  the  bar  of  the  Supreme  Court 
of  the  District.  And  the  refusal  of  the  court  below  to  admit 
evidence  c<>ntradicting  the  recitals  in  that  order,  coirid  not 
be  the  ground  of  any  just  exception,  when  the  order  itself 
was  not  pertinent  to  any  issue  presented.  Nor  is  this  con- 
clusion affected  by  the  act  of  Congress  passed  in  June,  1870| 
nearly  three  years  after  the  order  of  removal  was  made,  and 
nearly  two  years  after  the  present  action  was  commenced, 
changing  the  independent  character  of  the  Criminal  Court 
and  declaring  that  its  judgments,  decrees,  and  orders 
should  be  deemed  the  judgments,  decrees,  and  orders  of  the 
Supreme  Court  of  the  District.*  If  the  order  of  removal 
acquired  from  this  legislation  a  wider  scope  and  operation 
than  it  possessed  when  made,  the  defendant  is  not  respon- 
sible for  it.  The  original  act  was  not  altered.  It  was  still 
an  order  disbarring  the  plaintiff  only  from  the  Criminal 
Court,  and  any  other  consequences  are  attributable  to  the 
action  of  Congress,  and  not  to  any  action  of  the  defendant. 

But  this  is  not  all.  The  plea,  as  will  be  seen  from  our 
statement  of  it,  not  only  sets  up  that  the  order  of  which  the 
plaintiff  complains,  was  an  order  of  the  Criminal  Court,  but 
that  it  was  made  by  the  defendant  in  the  lawful  exercise 
and  performance  of  his  authority  and  duty  as  its  presiding 


«  16  SUt.  at  Large,  160. 
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justice.  In  other  words,  it  sets  np  that  the  order  for  the 
entry  of  which  the  suit  is  hronght,  w^s  a  judicial  act,  done 
by  the  defendant  as  the  presiding  justice  of  a  court  of  gen- 
eral crinunal  jurisdiction.  If  such  were  the  character  of  the 
act,  and  the  jurisdiction  of  the  court,  the  defendant  cannot 
be  subjected  to  responsibility  for  it  in  a  civil  action,  however 
erroneous  the  act  may  have  been,  and  however  injnrious  in 
its  consequences  it  may  have  proved  to  the  plaintiff.  For  it 
is  a  general  principle  of  the  highest  importance  to  the  proper 
administmtion  of  justice  that  a  judicial  officer,  in  exercising 
the  authority  vested  in  him,  shall  be  free  to  act  upon  his 
own  convictions,  without  apprehension  of  personal  conse- 
quences to  himself.  Liability  to  answer  to  every  one  who 
might  feel  himself  aggrieved  by  the  action  of  the  judge, 
would  be  inconsistent  with  the  possession  of  this  freedom, 
and  would  destroy  that  independence  without  which  no  judi- 
ciary can  be  either  respectable  or  useful.  As  observed  by  a 
distinguished  English  judge,  it  would  establish  the  weakness 
of  judicial  authority  in  a  degrading  responsibility.* 

The  principle,  therefore,  which  exempts  judges  of  courts 
of  superior  or  general  authority  from  liability  in  a  civil 
action  for  acts  done  by  them  in  the  exercise  of  their  judicial 
functions,  obtains  in  all  countries  where  there  is  any  well- 
ordered  system  of  jurisprudence.  It  has  been  the  settled 
doctrine  of  the  English  courts  for  many  centuries,  and  has 
never  been  denied,  that  we  are  aware  of,  in  the  courts  of 
this  country.  It  has,  as  Chancellor  Kent  observes,  **  a  deep 
root  in  the  common  ]aw."t 

Nor  can  this  exemption  of  the  judges  from  civil  liability 
be  affected  by  the  motives  with  which  their  judicial  acts  are 
performed.  The  purity  of  their  motives  cannot  in  this  way 
be  the  subject  of  judicial  inquiry.  This  was  adjudged  in 
the  case  of  Floyd  and  Barker^  reported  by  Coke,  in  1608,t 
where  it  was  laid  down  that  the  judges  of  the  realm  could 
not  be  drawn  in  question  for  any  supposed  corruption  im- 

*  Justice  Mayne,  in  Taafle  v.  Bownes,  reported  in  a  note  to  8d  Moore's 
Privy  Council,  41. 
t  Yatet  V.  Lansing,  5  Johnson,  291.  %  ^^  C!oke,  26. 
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peaching  the  verity  of  their  records,  except  before  the  king 
hiniBcIfy  and  it  was  observed  that  if  they  were  required  to 
answer  otherwise,  it  would  *^  tend  to  the  scandal  and  sub- 
version of  all  justice,  and  those  who  arc  the  most  sincere, 
would  not  be  free  from  continual  calumniations." 
«  The  truth  of  this  latter  observation  is  manifest  to  all  per- 
sons having  much  experience  with  judicial  proceedings  ia 
the  superior  courts.  Controvereies  involving  not  merely 
great  pecuniary  interests,  but  the  liberty  and  character  of 
the  parties,  and  consequently  exciting  the  deepest  feelings, 
are  being  constantly  determined  in  those  courts,  in  which 
there  is  great  conflict  in  the  evidence  and  great  doubt  as  to 
the  law  which  should  govern  their  decision.  It  is  this  class 
of  cases  which  impose  upon  the  jiKlge  the  severest  labor,  and 
often  create  in  his  mind  a  painful  sense  of  responsibility. 
Yet  it  is  precisely  in  this  class  of  cases  that  the  losing  party 
feels  most  keenly  the  decision  against  him,  and  most  readily 
accepts  anything  but  the  soundness  of  the  decision  in  ex- 
planation of  the  action  of  the  judge.  Just  in  proportion  to 
the  strength  of  his  convictions  of  the  correctness  of  his  own 
view  of  the  case  is  he  apt  to  complain  of  the  judgment 
against  him,  and  from  complaints  of  the  judgment  to  pass 
to  the  ascription  of  improper  motives  to  the  judge.  When 
the  controversy  involves  questions  affecting  large  amounts 
of  property  or  relates  to  a  matter  of  general  public  concern, 
or  touches  the  interests  of  numerous  parties,  the  disappoint- 
ment occasioned  by  an  adverse  decision,  often  finds  vent  in 
imputations  of  this  character,  and  from  the  imperfection  of 
human  nature  this  is  hardly  a  subject  of  wonder.  If  civil 
actions  could  be  maintained  in  such  cases  against  the  judge, 
because  the  losing  party  should  see  fit  to  allege  in  his  com- 
plaint that  the  acts  of  the  judge  were  done  with  partiality, 
or  maliciously,  or  corruptly,  the  protection  essential  to  ju- 
dicial independence  would  be  entirely  swept  away.  Pew 
persons  sufficiently  irritated  to  institute  an  action  against  a 
.  judge  for  his  judicial  acts  would  hesitate  to  ascribe  any 
character  to  the  acts  which  would  be  essential  to  the  main- 
tenance of  the  action. 
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Tf  upon  sQch  allegatioDS  a  jndge  could  be  compelled  to 
answer  in  a  civil  action  for  bis  judicial  acts,  not  only  would 
his  office  be  degraded  and  his  usefulness  desti'oyed,  but  he 
would  be  subjected  for  bis  protection  to  the  necessity  of 
preserving  a  complete  record  of  all  the  evidence  produced 
before  him  in  every  litigated  case,  and  of  the  authorities 
cited  and  arguments  presented,  in  order  that  he  might  be 
able  to  show  to  the  judge  before  whom  he  might  be  sum- 
moned by  the  losing  party — and  that  judge  perhaps  one  of 
an  inferior  jurisdiction — that  he  had  decided  as  he  did  with 
judicial  integrity;  and  the  second  judge  would  be  subjected 
to  a  similar  burden,  as  he  in  his  turn  might  also  be  held 
amenable  by  the  losing  party. 

Some  just  observations  on  this  head  by  the  late  Chief 
Justice  Shaw,  will  be  found  in  Pratt  y.  (rarrfner,*  and  the 
point  here  was  adjudged  in  the  recent  case  of  Fray  v.  JBlack" 
6un?,t  by  the  Queen's  Bench  of  England.  One  of  the  judges 
of  that  bench  was  sued  for  a  judicial  act,  and  on  demurrer 
one  of  the  objections  taken  to  the  declaration  was,  that  it 
was  bad  in  not  alleging  malice.  Judgment  on  the  demurrer 
having  passed  for  the  defendant,  the  plaintiff  applied  for 
leave  to  amend  his  declaration  by  introducing  an  allegation 
of  malice  and  corruption ;  but  Mr.  Justice  Compton  replied: 
**  It  is  a  principle  of  our  law  that  no  action  will  lie  against  a 
judge  of  one  of  the  superior  courts  for  a  judicial  act,  though 
it  be  alleged  to  have  been  done  maliciously  and  corruptly; 
therefore  the  proposed  allegation  would  not  make  the  decla- 
ration good.  The  public  are  deeply  interested  in  this  rule, 
which  indeed  exists  for  their  benefit,  and  was  established  in 
order  to  secure  the  independence  of  the  judges,  and  prevent 
them  being  harassed  by  vexatious  actions;'' — ^and  the  leave 
was  refused.^ 

«  2  Cashing,  68.  f  ^  Be»t  A  Smith,  576. 

I  In  Scott  V.  Stansfield  (8  Law  Reports,  Exchequer,  220),  a  jndge  of  a 
county  court  was  sued  for  slander,  and  he  put  in  a  plea  that  the  words  com- 
plained of  were  spoken  by  him  in  his  capacity  as  such  Judge,  while  sitting 
in  his  court,  and  trying  a  cause  in  which  the  plaintiff  was  defendant.  To 
this  plea  a  replication  was  filed,  that  the  words  were  spoken  falsely  and  ma- 
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Ill  this  country  the  judges  of  the  superior  courts  of  record 
are  only  responsible  to  the  people,  or  the  authorities  consti- 
tuted by  the  people,  from  whom  they  receive  their  commis- 
sions, for  the  manner  in  which  they  discharge  the  great 
trusts  of  their  office.  If  in  the  exercise  of  the  powers  with 
which  they  are  clothed  as  ministers  of  justice,  tliey  act  with 
partiality,  or  maliciously,  or  corruptly,  or  arbitrarily,  or  op- 
pressively, they  may  be  called  to  an  account  by  impeachment 
and  suspended  or  removed  from  office.  In  some  States  they 
may  be  thus  suspended  or  removed  without  impeachment, 
by  a  vote  of  the  two  bouses  of  the  legislature. 

In  the  case  of  BandaU  v.  Brigham*  decided  by  this  court, 
at  the  December  Term  of  1868,  we  had  occasion  to  consider 
at  some  length  the  liability  of  judicial  officers  to  answer  in 
a  civil  action  for  their  judicial  acts.    In  that  case  the  plain- 


liciously,  and  withoat  any  reasonable,  probable,  or  Justifiable  cause,  and 
without  any  foundation  whatever,  and  not  ftond  fde  in  the  diiwharge  of  the 
defendant's  duty  as  Judge,  and  were  wholly  irrelevant  to  the  matter  before 
him.  To  the  replication  the  defenduntdemurred ;  and  the  Court  of  Exchequer 
held  the  demurrer  well  taken.  •*  I  am  of  opinion,*'  said  the  Chief  Baron, 
"  that  our  Judgment  must  bo  for  the  defendant.  The  question  raised  upon 
this  record  is  whether  an  action  is  maintainable  against  the  Judge  of  a  county 
court,  which  is  a  court  of  record,  for  words  spoken  by  him  in  his  Judicial 
character,  and  in  the  exercise  of  his  functions  as  Judge  in  the  court  over 
which  he  presides,  where  such  words  would  as  against  an  ordinary  indi- 
vidual constitute  a  cause  of  action,  and  where  they  are  alleged  to  have  been 
spoken  maliciously  and  without  probable  cause,  and  to  have  been  irrelevant 
to  the  matter  before  him.  The  question  arises,  perhaps,  for  the  first  time, 
with  reference  to  a  county  court  Judge,  but*a  series  of  decisions  uniformly 
to  the  same  effect,  extending  from  the  time  of  Lord  Coke  to  the  present 
time,  establish  the  general  proposition  that  no  action  will  lie  against  a  Judge 
for  any  acts  done  or  words  spoken  in  his  Judicial  capacity  in  a  court  of  Jus- 
tice. This  doctrine  has  been  applied  not  only  to  the  superior  courts,  but  to 
the  court  of  a  coroner,  and  to  a  court  martial,  which  is  not  a  court  of  record. 
It  is  essential  in  all  courts  that  the  judges  who  are  appointed  to  administer 
the  law  should  be  permitted  to  administer  it  under  the  protection  of  the  law, 
independently  and  freely,  without  favor  and  without  fear.  This  pnmtUm 
of  the  law  is  not  for  the  protection  or  benefit  of  a  malieicM  or  corrupt  j^tdge^  bui 
for  the  benefit  of  the  public,  whone  interest  it  is  that  the  judges  should  be  ai 
liberty  to  exercise  their  functions  toUh  independenoSt  and  without  fear  of  eoiisa- 
quences.** 
♦  7  Wallace,  628. 
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tiff  had  been  removed  bj  the  defendant,  who  was  one  of  the 
justices  of  the  Superior  Court  of  Maseachueette,  from  the 
bar  of  that  State,  and  the  action  was  brought  for  such  remo* 
val,  wliich  was  alleged  in  the  declaration  to  have  been  made 
without  lawful  authority,  and  wantonly,  arbitrarily,  and  op-> 
presslvely.  In  considering  the  questions  presented  the  court 
observed  that  it  was  a  general  principle,  applicable  to  all 
judicial  officers,  that  they  were  not  liable  to  a  civil  action 
for  any  judicial  act  done  by  them  within  their  jurisdiction; 
that  with  reference  to  judges  of  limited  and  inferior  au- 
thority it  had  been  held  that  they  were  protected  only  when 
they  acted  within  their  jurisdiction;  that  if  this  were  the 
case  with  respect  to  them,  no  such  limitation  existed  with 
respect  to  judges  of  superior  or  general  authority;  that  they 
were  not  liable  in  civil  actions  for  their  judicial  acts,  even 
when  such  acts  were  in  excess  of  their  jurisdiction,  **  unless, 
perhaps,  when  the  acts  in  excess  of  jurisdiction  are  done 
maliciously  or  corruptl}'."  The  qualifying  words  were  in- 
seiied  upon  the  suggestion  that  the  previous  language  laid 
down  the  doctrine  of  judicial  exemption  from  liability  to 
civil  actions  in  terms  broader  than  was  necessary  for  the 
case  under  consideration,  and  that  if  the  language  remained 
unqualified  it  would  require  an  explanation  of  some  appar- 
ently  conflicting  adjudications  found  in  the  reports.  They 
were  not  intended  as  an  expression  of  opinion  that  in  the 
cases  supposed  such  liability  would  exist,  but  to.  avoid  the 
expression  of  a  contrary  doctrine. 

In  the  present  case  we  have  looked  into  the  authorities 
and  are  clear,  from  them,  as  well  as  from  the  principle  on 
which  any  exemption  is  maintained,  that  the  qualifying 
words  used  were  not  necessary  to  a  correct  statement  of  the 
law,  and  that  judges  of  courts  of  superior  or  general  juris- 
diction are  not  liable  to  civil  actions  for  their  judicial  acts, 
even  when  such  acts  are  in  excess  of  their  jurisdiction,  and 
are  alleged  to  have  been  done  maliciously  or  corruptly.  A 
distinction  must  be  here  observed  between  excess  of  juris- 
diction  and  the  clear  absence  of  all  jurisdiction  over  the 
subject-matter.    Where  there  is  clearly  no  jurisdiction  over 
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the  8nl)ject-matter  any  authority  exerciBed  is  a  usurped  au« 
tbority,  and  for  tlie  exercise  of  such  authority,  when  the 
want  of  jurisdiction  is  known  to  tlie  judge,  no  excuse  is  per- 
missible. But  where  jurisdiction  over  the  subject-matter  is 
invested  by  law  in  the  judge,  or  in  the  court  which  he  holds, 
the  manner  and  extent  in  which  the  jurisdiction  shall  be  ex- 
ercised are  generally  as  much  questions  for  his  determination 
as  any  other  questions  involved  in  the  case,  although  upon 
the  correctness  of  bis  determination  in  these  particulars  the 
validity  of  his  judgments  may  depend.  Thus,  if  a  probate 
court,  invested  only  with  authority  over  wills  and  the  settle- 
ment of  estates  of  deceased  persons,  should  proceed  to  try 
parties  for  public  offences,  jurisdiction  over  the  subject  of 
offences  being  entirely  wanting  in  the  court,  and  this  being 
necessarily  known  to  its  judge,  his  commission  would  afford 
no  protection  to  him  in  the  exercise  of  the  usurped  authority. 
But  if  on  the  other  hand  a  judge  of  a  criminal  court,  in- 
vested with  general  criminal  jurisdiction  over  offences  com- 
mitted within  a  certain  district,  should  hold  a  particular  act 
to  be  a  public  offence,  which  is  not  by  the  law  made  an 
offence,  and  proceed  to  the  arrest  and  trial  of  a  party 
charged  with  such  act,  or  should  sentence  a  party  convicted 
to  a  greater  punishment  than  that  authorized  by  the  law 
upon  its  proper  construction,  no  personal  liability  to  civil 
action  for  such  acts  would  attach  to  the  judge,  although 
those  acts  would  be  in  excess  of  his  jurisdiction,  or  of  the 
jurisdiction  of  the  court  held  by  him,  for  these  are  particu- 
lars for  his  .judicial  consideration,  whenever  his  general  ju- 
risdiction over  the  subject-matter  is  invoked.  Indeed  some 
of  the  most  difficult  and  embarrassing  questions  which  a 
judicial  officer  is  called  upon  to  consider  and  determine 
relate  to  his  jurisdiction,  or  that  of  the  court  held  by  him, 
or  the  manner  in  which  the  jurisdiction  shall  be  exercised. 
And  the  same  principle  of  exemption  from  liability  which 
obtains  for  errors  committed  in  the  ordinary  prosecution  of 
a  suit  where  there  is  jurisdiction  of  both  subject  and  person, 
applies  in  cases  of  this  kind,  and  for  the  same  reasons. 
The  distinction  here  made  between  acts  done  in  excess 
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of  jurisdiction  and  acts  where  no  jarisdiction  whatever  over 
the  sabjeet-matter  exists,  was  taken  by  the  Court  of  King's 
Beoch,  in  AckerUy  v.  Parkinson,^  In  that  case  an  action  was 
brought  against  the  vicar-general  of  the  Bishop  of  Chester 
and  his  surrogate,  who  held  the  consistorial  and  episcopal 
court  of  the  bishop,  for  excommunicating  the  plaintiff  with 
the  greater  excommunication  for  contumacy,  in  not  taking 
upon  himself  the  administration  of  an  intestate's  effects,  to 
whom  the  plaintiff  was  next  of  kin,  the  citation  issued  to 
him  being  void,  and  having  been  so  adjudged.  The  ques- 
tion presented  was,  whether  under  these  circumstances  the 
action  would  lie.  The  citation  being  void,  the  plaintiff  had 
not  been  legally  brought  before  the  court,  and  the  subse- 
quent proceedings  were  set  aside,  on  appeal,  on  that  ground. 
Lord  Ellenborough  observed  that  it  was  his  opinion  that  the 
action  was  not  maintainable  if  the  ecclesiastical  court  had  a 
general  jurisdiction  over  the  subject-matter,  although  the 
citation  was  a  nullity,  and  said,  that  ^^  no  authority  had  been 
cited  to  show  that  the  judge  would  be  liable  to  an  action 
where  he  has  jurisdiction,  but  has  proceeded  erroneously,  or, 
as  it  is  termed,  t7it;^^o  crdine.^*  Mr.  Justice  Blanc  said  there 
was  ^'  a  material  distinction  between  a  case  where  a  party 
comes  to  an  erroneous  conclusion  in  a  matter  over  which  be 
has  jurisdiction  and  a  case  where  he  acts  wholly  without  juris- 
diction ;"  and  held  that  where  the  subject-matter  was  within 
the  jurisdiction  of  the  judge,  and  the  conclusion  was  errone- 
ous, although  the  party  should  by  reason  of  the  error  be  en- 
titled to  have  the  conclusion  set  aside,  and  to  be  festored  to 
his  former  rights,  yet  he  was  not  entitled  to  claim  compen- 
sation in  damages  for  the  injury  done  by  such  erroneous 
conclusion,  as  if  the  court  had  proceeded  without  any  juris- 
diction.f 

*  SMHule&Selwyn,  411. 

f  Oalder  v.  Halket,  decided  by  the  Jadicial  Committee  of  the  PriTj 
Council  (8  Moore*8  Privy  Council  Bep.  28),  goes  to  the  extent  of  holding 
that  an  action  will  not  He  even  against  a  Judge  of  an  inferior  court  of  lim- 
ited Jurisdiction,  for  his  Judicial  acts,  when  acting  withdut  Jurisdiction, 
unless  he  knew  or  had  the  means  of  knowing  of  the  defect  of  Jurisdiction, 
and  that  it  lies  upon  the  plaintiff  in  every  such  case  to  prove  that  fact. 
VOL.  ziii.  28 
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The  exemption  of  judges  of  the  superior  courts  of  record 
from  liabilitj  to  civil  suit  for  their  judicial  acts  existing 
when  there  is  jurisdiction  of  tlie  subject-mattery  though 
irregularity  and  error  attend  the  exerciseof  the  jurisdiction, 
the  exemption  cannot  be  affected  by  any  considenition  of 
the  motives  with  which  the  acts  are  done.  The  allegation 
of  malicious  or  corrupt  motives  could  always  be  made,  and 
if  the  motives  could  be  inquired  into  judges  would  be  sui> 
jected  to  the  same  vexatious  litigation  upon  such  allega* 
tions,  whether  the  motives  had  or  had  not  any  real  existence. 
Against  the  consequences  of  their  erroneous  or  irregular 
action y  from  whatever  motives  proceeding,  the  law  has  pro- 
vided for  private  parties  numerous  remedies,  and  to  those 
remedies  they  must,  in  such  cases,  resort.  But  for  malice 
or  corruption  in  their  action  whilst  exercising  their  judicial 
functions  within  the  general  scope  of  their  jurisdiction,  the 
judges  of  these  courts  can  only  be  reached  by  public  prose- 
cution in  the  form  of  impeachment,  or  in  such  other  form 
as  may  be  specially  prescribed. 

If,  now,  we  apply  the  principle  thus  stated,  the  question 
presented  in  this  case  is  one  of  easy  solution.  The  Criminal 
Court  of  the  District,  as  a  court  of  general  criminal  juris- 
diction, possessed  the  power  to  strike  the  name  of  the  plain- 
tiff from  its  rolls  AS  a  practicing  attorney.  This  power  of 
removal  from  the  bar  is  possessed  by  all  courts  which  have 
authority  to  admit  attorneys  to  practice.  It  is  a  power 
which  should  only  be  exercised  for  the  most  weighty  rea- 
sons, such'  as  would  render  the  continuance  of  the  attorney 
in  practice  incompatible  with  a  proper  respect  of  the  court 
for  itself,  or  a  proper  regard  for  the  integrity  of  the  profes- 
sion. And,  except  where  matters  occurring  in  open  court, 
in  presence  of  the  judges,  constitute  the  grounds  of  its  action, 
the  power  of  the  court  should  never  be  exercised  without 
notice  to  the  offending  party  of  the  grounds  of  complaint 
against  him,  and  affording  him  ample  opportunity  of  ex- 
planation and  defence.  This  is  a  rule  of  natural  justice,  and 
is  as  applicable  to  cases  where  a  proceeding  is  taken  to 
reach  the  right  of  an  attorney  to  practice  his  professionals 
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it  18  when  the  proceeding  is  taken  to  reach  his  real  or  per- 
sonal property.  And  even  where  the  matters  constituting 
the  groands  of  complaint  have  occurred  in  open  court,  under 
the  personal  observation  of  the  judges,  the  attorney  should 
ordinarily  be  heard  before  the  order  of  removal  is  made,  for 
those  matters  may  not  be  inconsistent  with  the  absence  of 
improper  motives  on  his  part,  or  may  be  susceptible  of  such 
explanation  as  would  mitigate  their  offensive  character,  or 
he  may  be  ready  to  make  all  proper  reparation  and  apology. 
Admission  as  an  attorney  is  not  obtained  without  yeara  of 
labor  and  study.  The  office  which  the  party  thus  acquires 
is  one  of  value,  and  often  becomes  the  source  of  great  honor 
and  emolument  to  its  possessor.  To  most  persons  who  enter 
the  profession,  it  is  the  means  of  support  to  themselves  and 
their  families.  To  deprive  one  of  an  office  of  this  character 
would  often  be  to  decree  poverty  to  himself  and  destitution 
to  his  family.  A  removal  from  the  bar  should  therefore 
never  be  decreed  where  any  punishment  less  severe— such 
as  reprimand,  temporary  suspension,  or  fine — ^would  accom- 
plish the  end  desired. 

But  on  the  other  hand  the  obligation  which  attorneys  im- 
pliedly assume,  if  they  do  not  by  express  declaration  take 
upon  themselves,  when  they  are  admitted  to  the  bar,  is  not 
merely  to  be  obedient  to  the  Constitutioti  and  laws,  but  to 
maintain  at  all  times  the  respect  due  to  courts  of  justice  and 
judicial  officers.  This  obligation  is  not  discharged  by  merely 
observing  the  rules  of  courteous  demeanor  in  open  court,  but 
it  includes  abstaining  out  of  court  from  all  insulting  language 
and  offensive  conduct  toward  the  judges  personally  for  their 
judicial  acts.  **  In  matters  collateral  to  official  duty,''  said 
Chief  Justice  Gibson  in  the  case  of  Austin  and  others^  *^  the 
judge  is  on  a  level  with  the  members  of  the  bar  as  he  is 
with  his  fellow-citizens,  his  title  to  distinction  and  respect 
resting  on  no  other  foundation  than  his  virtues  and  qualities 
as  a  man.  But  it  is  nevertheless  evident  that  professional 
fidelity  may  be  violated  by  acts  which  fall  without  the  lines 
of  professional  functions,  and  which  may  have  been  per- 
formed out  of  the  pale  of  the  court     Such  would  be  the 
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conseqnences  of  beating  or  insulting  a  judge  in  the  street 
for  a  judgment  in  court.  No  one  would  pretend  that  an 
attempt  to  control  the  deliberation  of  the  bench,  by  the  ap- 
prehension of  violence,  and  subject  the  judges  to  the  power 
of  those  who  are,  or  ought  to  be,  subordinate  to  them,  is 
compatible  with  professional  duty,  or  the  judicial  indepen- 
dence so  indispensable  to  the  administration  of  justice. 
And  an  enormity  of  the  sort,  practiced  but  on  a  single 
judge,  would  be  an  offence  as  much  against  the  court, 
which  is  bound  to  protect  all  its  members,  as  if  it  had  been 
repeated  on  the  person  of  each  of  them,  because  the  conse- 
quences to  suitors  and  the  public  would  be  the  same ;  and 
whatever  may  be  thought  in  such  a  case  of  the  power  to 
punish  for  contempt,  there  can  be  no  doubt  of  the  existence 
of  a  power  to  strike  the  offending  attorney  from  the  rolL^' 

The  order  of  removal  complained  of  in  this  case,  recites 
that  the  plaintiff  threatened  the  presiding  justice  of  the 
Criminal  Court,  as  he  was  descending  from  the  bench,  with 
personal  chastisement  for  alleged  conduct  of  the  judge 
during  the  progress  of  a  criminal  trial  then  pending. 

The  matters  thus  recited  are  sttited  as  the  grounds  for  the 
exercise  of  the  power  possessed  by  the  court  to  strike  the 
name  of  the  plaintiff  from  the  roll  of  attorneys  practicing 
therein.  It  is  not  necessary  for  us  to  determine  in  this  case 
whether  under  any  circumstances  the  verity  of  this  record 
can  be  impeached.  It  is  sufficient  to  observe  that  it  cannot 
be  impeached  in  this  action  or  in  any  civil  action  against 
the  defendant.  And  if  the  matters  recited  are  taken  as  true 
there  was  ample  ground  for  the  action  of  the  court.  A 
greater  indignity  could  hardly  be  offered  to  a  judge  than  to 
threaten  him  with  personal  chastisement  for  bis  conduct  on 
the  trial  of  a  cause.  A  judge  who  should  pass  over  in  silence 
an  offence  of  such  gravity  would  soon  find  himself  a  subject 
of  pity  rather  than  of  respect. 

The  Criminal  Court  of  the  District  erred  in  not  citing  the 
plaintiff,  before  making  the  order  striking  his  name  from 
the  roll  of  its  attorneys,  to  show  cause  why  such  order  should 
not  be  made  for  the  offensive  language  and  conduct  stated, 
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and  affordiug  him  opportunity  for  explanation,  or  defence, 
or  apology.  But  this  erroneous  manner  in  which  its  jaris- 
diction  was  exercised,  however  it  may  have  affected  the 
validity  of  the  act,  did  not  make  the  act  any  less  a  judicial 
act;  nor  did  it  render  the  defendant  liable  to  answer  in 
damages  for  it  at  the  suit  of  the  plaintiff,  as  though  the 
court  had  proceeded  without  having  any  jurisdictiop  what- 
ever over  its  attorneys. 

We  find  no  error  in  the  rulings  of  the  court  below,  and 
its  judgment  must,  therefore,  be  affirmed,  and  it  is  so 
ordered. 

JUDGMKNT  AFFIRMED. 

Mr.  Justice  DAVIS,  with  whom  concurred  Mr.  Justice 
CLIFFORD,  dissenting. 

I  agree  that  judicial  officers  are  exempt  from  responsi- 
bility in  a  civil  action  for  all  their  judicial  acts  in  respect  to 
matters  of  controversy  within  their  jurisdiction.  I  agree, 
further,  that  judges  of  superior  or  general  authority  are 
equally  exempt  from  liability,  even  when  they  have  exceeded 
their  jurisdiction,  unless  the  acts  complained  of  were  done 
maliciously  or  corruptly.  But  I  dissent  from  the  rule  laid 
down  by  the  majority  of  the  court,  that  a  judge  is  exempt 
from  liability  in  a  case  like  the  present,  where  it  is  alleged 
not  only  that  his  proceeding  was  in  excess  of  jurisdiction, 
but  that  he  acted  maliciously  and  corruptly.  If  he  did  so, 
he  is,  in  my  opinion,  subject  to  suit  the  same  as  a  private 
person  would  be  under  like  circumstances. 

I  also  dissent  from  the  opinion  of  the  majority  of  the  court 
for  the  reason  that  it  discusses  the  merits  of  the  controversy, 
which,  in  the  state  of  the  record,  I  do  not  consider  open  tor 
examination. 
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1.  The  treasury  regalation,  No.  22,  forbidding  all  transportation  of  coin  or 

bullion  to  anji  State  or  section  declared  by  the  Prwid^iii's  proclauuition 
to  be  in  insarrection«  was  Talid,  and  was  authorised  by  the  avs  of  May 
20ib,  1862. 

2.  Gold  coin  in  packages,  and  not  used  for  traTelling  expenses,  was  mer- 

chandise in  1864,  in  point  of  fact,  and  was  within  the  mischief  to  be 
remedied  by  the  non-intercourse  acts  of  July  IStli,  1861,  and  May  20th, 
1862. 

8.  The  proclamation  of  pardon  and  amnesty  of  President  Johnson,  of  De- 
cember 25th,  1868,  was  limited  to  persons  **  who  participated  in  the  lata 
insurrection  or  rebellion,"  and  to  the  oifenco  of  **  treason  against  the 
United  States,  or  adhering  to  their  enemies  during  the  late  civil  war." 

4.  It  did  not,  therefore,  restore  to  a  person  not  engaged  in  the  insurrection 
property  forfeited  under  the  non-intercourse  laws,  although  the  prop- 
erty remained  in  court,  in  proceedings  not  concluded  when  the  proclm- 
mation  was  Issaed. 

Appeal  from  the  Circuit  Court  for  the  District  of  Louisi- 
ana; the  case  being  this: 

By  a  non-intercourse  act  of  July  18th,  1861,  it  was  de- 
clared that  '*  all  goods,  and  chattels,  wares,  and  merchan- 
dise," coming  from  a  Btate  proclaimed  by  the  President  in 
insurrection,  into  other  parte  of  the  United  States,  should 
be  forfeited. 

The  8d  section  of  an  act  of  May  20th,  1862,*  supplemen- 
tary to  the  act  of  July  18th,  1861,  just  mentioned,  enacted 
as  follows : 

'^  That  the  Secretary  of  the  Treasury  be,  and  he  is  hereby 
further  empowered  to  prohibit  and  prevent  the  transportation 
in  any  vessel,  Ac.,  within  the  United  States,  of  any  goods,  wares^ 
or  fnerchandUe  of  whatever  character,  and  whatever  may  be  the 
ostensible  destination  of  the  same,  in  all  cases  where  there  shall 
be  satisfactory  reasons  to  believe  that  such  goods,  wares,  or 
merchandise  are  intended  for  any  plaee  in  the  possession  or 
under  the  control  of  insurgents  against  the  United  States;  .  .  . 
and  he  may  establish  all  such  general  or  special  regulations  as 

*  12  Stat,  at  Large,  404. 
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nay  bo  necessary  or  proper  to  carry  into  effect  the  parposes  of 
this  act;  and  if  any  goods,  wares,  or  merchandise  shall  be 
trans]K)rted  in  violation  of  this  act,  or  of  any  regulation  of  th^ 
Secretary  of  the  Treasury,  established  in  parsaance  thereof,  or 
if  any  attempt  shall  be  made  so  to  transport  them,  all  goods, 
wares,  or  merchandise  so  transported,  or  attempted  to  be  trans- 
ported, shall  be  forfeited  to  the  United  States." 

By  authority  of  the  sectioD  thus  above  quoted,  the  Secre- 
tary of  the  Treasury,  on  the  11th  of  September,  1868,  estab- 
lished, with  the  approval  of  the  President,  certain  ^*  Trade 
Begulatious,"  by  the  22d  of  which  all  transportation  of  coin 
or  bullion  to  any  State  or  section  in  insurrection  was  abso- 
lutely prohibited,  except  for  military  purposes,  and  under 
military  ordera,  or  under  the  special  license  of  the  Presi- 
dent. 

On  the  25th  of  December,  1868,  President  Johnson  issued 
a  proclamation  granting, 

'^  Unconditionally,  and  without  reservation,  to  all  and  every 
person  who  directly  or  indirectly  participated  in  the  late  insur- 
rection or  rebellion,  a  full  pardon  and  amnesty  for  the  offence 
of  treason  against  the  United  States,  or  of  adhering  to  their 
enemies  daring  the  late  civil  war,  with  restoration  of  all  rights, 
privileges,  and  immunities  under  the  Constitution,  and  the  laws 
which  have  been  made  in  pursuance  thereof." 

With  the  acts  and  regulations  already  mentioned  in  force, 
one  Denison,  special  treasury  agent,  seized,  in  March,  1864, 
a  package  of  gold  coin,  amounting  to  |5000,  on  board  a 
steamer  then  lying  at  New  Orleans,  about  to  go  up  the  river, 
and  caused  the  gold  to  be  libelled  in  the  District  Court,  on 
the  ground  that  it  was  being  transported  into  a  section  of 
the  country  under  the  control  of  the  rebels,  in  violation  of 
the  acts  of  non-intercourse,  and  of  the  Trade  Regulations 
already  referred  to. 

A  claim  was  entered  for  the  gold,  on  behalf  of  one  Gay, 
by  a  certain  Edwards,  who  made  the  necessary  claimant's 
oath,  denying  in  general  terms  that  the  gold  was  forfeited. 

Gay  was  a  merchant  and  planter,  domiciled  within  tho 
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Federal  lines  in  Louisiana.  He  asserted  himself  to  be  a 
loyal  citizen,  and  his  technical  loyalty  was  not  denied. 

The  evidence  showed  that  Edwards  delivered  the  gold  on 
board  the  vessel  to  one  Freeman,  and  Edwards  and  Freeman 
were  the  main  witnesses  on  behalf  of  claimant.  Edwards 
testified  that  he  delivered  the  gold  to  Freeman  to  be  carried 
to  Gay,  who  resided  withm  the  Federal  lines,  though  near 
to  the  region  declared  by  the  proclamation  of  the  President 
to  be  in  insurrection. 

Freeman  seemed  to  have  been  an  agent  of  Gay  for  the 
purchase  of  cotton,  buying  without  regard  to  its  location 
within  rebel  lines,  and  delivering  it  at  New  Orleans  to  Ed- 
wards, who  was  Gay's  broker.  He  denied  that  there  was 
any  intent  to  use  this  special  package  of  gold  for  that  pur- 
pose, and  said  that  he  was  to  deliver  it  to  Gay  as  directed 
by  Edwards.  Being  asked  on  his  examination  where  Mr. 
Gay  got  his  cotton,  the  counsel  of  the  claimant  objected  to 
the  question  as  irrelevant,  and  told  the  witness  not  to  an- 
swer;  and  he  accordingly  refused  to  answer;  he  also  refused 
under  like  instructions  to  answer  other  questions,  and  when 
asked  if  he,  the  witness,  had  not  said — ^as  one  witness  in  the 
case,  N.  B.  La  Pointe,  swore  positively  that  he  had  said  to 
him — ^*  that  he  was  carrying  the  gold  into  the  Confederacy 
to  buy  cotton  with,''  answered  that  he  **  could  not  have  told 
such  a  d — d  lie,  as  the  gold  did  not  belong  to  him,  and  only 
took  it  as  matter  of  accommodation  to  Mr.  Gay."  Free- 
man was  apparently  a  man  with  no  fixed  occupation,  having 
a  room  at  the  corner  of  Circus  and  Gravier  Streets,  in  New 
Orleans,  when  he  was  in  that  city. 

The  District  Court,  on  the  29th  of  April,  1870,  dismissed 
the  libel,  and  ordered  the  gold  to  be  restored.  The  Circuit 
Court  reversed  the  decree  and  condemned  it.  From  this 
latter  decree  the  claimant  appealed. 

Mr.  E.  T.  Menickyfar  the  appellant: 

1.  There  is  really  no  proof  that  this  money  was  intended 
for  any  place  under  the  control  of  the  insurgents.  La 
Pointe's  testimony  is  directly  contradicted  by  Freeman. 
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2.  Bat  even  if  the  monej  was  thus  iutended  to  be  ased, 
the  case  is  not  within  either  of  the.  non-intercourse  acts* 
Acts  visiting  persons  with  forfeiture  are  to  be  construed 
strictly.  Now  money  is  neither  goods,  wares,  merchandise^ 
or  chattels.*  Torolin,  citing  8th  Beports^f  and  the  old  but 
good  book  Termes  de  la  Ley^X  thus  says : 

<'  Money  hath  been  accounted  not  to  be  goods  or  chattels;  nor 
are  bares  or  hounds,  such  being  fercB  naturceJ' 

8.  But  if  neither  of  the  preceding  positions  can  be  sus- 
tained, still  at  the  time  of  the  trial,  the  supposed  offence  of 
the  claimant  had  been  fully  obliterated  by  the  amnesty  proc- 
lamation of  December  25tb,  1868,  and  there  was  no  ground 
for  the  confiscation  of  the  claimant's  property,  at  the  date 
of  the  trial  and  final  decree  in  1870. 

Hr.  C.  H.  Silly  Assistant  Attorney- General^  contra. 

Mr.  Justice  MILLER  delivered  the  opinion  of  the  court 

The  facts  disclosed  by  the  claimant's  witness,  Edwards, 
his  manner  of  testifying,  his  relations  with  the  forbidden 
traffic,  and  with  Gay,  leave  little  room  to  doubt  that,  whether 
the  gold  was  intended  to  reach  Oay's  manual  possession  or 
not,  it  was  destined  to  be  used  in  purchasing  cotton  in  the  - 
insurrectionary  district.  It  is  conceded  that  Gay  was  not  a 
rebel,  and  was,  technically  at  least,  a  loyal  man.  He  could 
easily  have  come  to  New  Orleans  and  made  oath  to  his  claim 
for  the  money,  and  given  his  own  testimony  as  to  the  desti- 
nation of  the  gold.  It  is  probable  that  he,  or  he  and  Free- 
man,  alone  could  have  sworn  knowingly  on  that  subject,  and 
his  total  silence  is  significant.  Other  testimony  confirms 
the  inference  arising  from  these  facts.  We  are  of  opinion 
that  the  Circuit  Court,  which  heard  the  case  on  appeal,  was 
right  in  holding  that  the  gold  was  being  transported  to  a 
place  within  the  rebel  lines. 

The  question  is  raised  whether  gold  was  within  the  mean- 

•^—^^^■^^-^■^■^v— ^^— •^-^-a— B^iB>— •^^>— ^^-^nB^^^^^^^^^^— ^-^i^_a^i^i^p^^^^_iv— •^ivM-'^iaiv^i^^ii^—^'i^^^— ^-^^i-iiv— ^a^V 

*  Law  Dictionary,  verba  "  Chattels."  f  Page  88.  %  ^<^S®  ^^^ 
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ing  of  the  act  of  Congrees  prohibiting  the  '^  traiiRportution 
of  goods,  wares,  or  merchandise  intended  for  any  place  in 
the  possession  or  under  the  control  of  insurgents  against  the 
United  States.*' 

The  22d  Treasury  Begtilation  on  this  subject  expressly 
forbids  all  transportation  of  coin  or  bullion  to  any  State  or 
section  declared  to  be  in  insurrection,  except  for  military 
purposes,  under  military  orders,  or  under  special  license 
from  the  President ;  and  the  question  is,  was  the  regulation 
authorized  by  the  statute  ? 

The  words  **  goods,  wares,  and  merchandise  of  whatever 
character,"  used  in  the  act  of  1862,  undoubtedly  have  the 
same  meaning  as  the  words  *^  goods  and  chattels,  wares  and 
merchandise,"  in  the  act  of  1861.  The  word  chattel,  in  its  or- 
dinary signification,  includes  every  species  of  property  which 
is  not  real  estate  or  freehold,*  and  the  words  goods,  wares, 
and  merchandise  are  undoubtedly  used  in  this  statute  to  ex- 
press the  same  meaning.  But  if  there  could  under  ordinary 
circumstances  be  any  doubt  on  this  subject,  it  is  a  well-known 
fact,  of  which  this  court  can  surely  take  cognizance,  that  in 
1864  gold  coin  was  an  article  of  merchandise,  and  as  such 
was  bought  and  sold  at  fluctuating  prices,  and  was  the  object 
of  a  large  and  active  traffic.  It  would  be  folly  to  say  that 
the  court  could  not  take  notice  of  what  all  the  world  besides 
knew  very  well ;  and  we  must,  therefore,  hold  that  gold  coin 
in  package,  carried  from  one  person  to  another,  and  not 
used  for  paying  travelling  expenses,  when  intended  for  an 
insurrectionary  district,  was  within  the  prohibition  of  both 
the  statutes  we  have  cited,  as  it  was  beyond  doubt  within 
the  mischief  intended  to  be  prevented. 

Some  suggestion  is  made  that  the  final  proclamation  of 
amnesty  and  pardon  of  the  President,  of  December  25tb, 
1868,  restores  to  claimant  the  right  of  property  in  this  gold, 
if  it  had  ever  been  forfeited.  But  general  ss  the  terms  of 
that  proclumation  are,  it  is  by  those  terms  limitod  to  persons 
who  ^^participated  in  the  late  insurrection  or  rebellion,"  and 

•  2  Kent,  8i2. 
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the  ofi'etices  which  are  pardoned  are  declared  to  be  ^^  treason 
against  the  United  States,  or  adhering  to  their  enemies  dur- 
ing the  late  civil  war."  As  there  is  no  pretence  that  Oay, 
the  claimant,  was  one  of  the  persons  thus  described,  or  was 
guilty  of,  or  charged  with,  the  ofience  which  was  pardoned, 
the  proclamation  can  have  no  application  to  him  or  to  the 
present  case. 

Dbcrbe  ov  thb  Cibouit  Court  abvivluzd. 


Robinson  r.  Unitbd  States. 

1.  Where  a  party  agreed  to  deliver  so  many  bushels  of  *<  first  quality  clear 

barley,"  the  contract  not  stating  whether  the  barley  was  to  be  delivered 
in  sacks  or  in  bulk,  i. «.,  loose,  held  that  evidence  was  properly  received 
to  show  a  usage  of  trade  to  deliver  in  sacks ;  such  evidence  tending  not 
to  contradict  the  agreement,  but  only  to  give  it  precision  on  an  im« 
portent  point  where  by  its  terms  it  had  been  left  undefined. 

2.  There  is  no  rule,  in  the  nature  of  a  rule  of  law,  that  a  usage  cannot  be 

established  by  a  single  witness. 

Error  to  the  Circuit  Court  for  the  District  of  California; 
the  case  being  thus: 

In  June,  1867,  Robinson  &  Co.,  merchants  of  Ban  Fran- 
Cisco,  entered  into  a  written  agreement  with  Major  T.  T. 
Hoyt,  assistant  quartermaster  of  the  United  States,  ^Ho  de- 
liver,'* on  his  order,  "  1,000,000  bushels  of  first  quality  clear 
barley."  The  barley,  according  to  the  terms  expressed  in 
the  contract,  was  to  be  delivered  between  the  1st  of  July, 
1867,  and  the  80th  June,  1868,  at  such  times  and  in  such 
quantities  as  might  be  required,  for  the  use  of  the  govern- 
ment troops,  and  at  certain  posts  named;  the  precise  points 
at  those  posts  to  be  designated  by  the  acting  quartermasters 
at  the  posts  themselves.  But  there  was  no  specification  in 
the  instrument  of  any  particular  manner  in  which  the  barley 
was  to  be  delivered,  as  whether  in  sacks  or  loose,  and  in 
what  is  known  as  "  bulk." 

Under  this  contract  Robinson  k  Co.  delivered,  m  sackSy  all 
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the  barley  required  between  July  let,  1867,  and  the  l8t  of 
January,  1868;  how  much,  exactlj^  did  not  ap(>ear,  but  it 
was  more  than  80,000  pounds.  On  tlie  10th  of  January, 
1868,  being  required  to  deliver  80,000  pounds  more,  they 
tendered  the  quantity  in  bulk,  that  is  to  say,  loose  in  wagons. 
The  ojfficer  at  the  post  wjiere  it  was  tendered  refused  to  re- 
ceive it,  because  it  was  not  in  sacks.  Thereupon  the  con- 
tractor refused  to  furnish  any  more,  and  abandoned  his  con- 
tract altogether. 

On  suit  brought  by  the  United  States,  the  government 
counsel  asked  a  witness  engaged  in  the  grain  business  in 
California  in  1867  and  1868  this  question : 

«  Do  you  know  the  usage  of  the  trade  with  respect  to  the  de* 
livery  of  barley?'* 

The  question  was  objected  to  on  the  ground,  among  others, 
that  it  was  incompetent  for  the  plaintifi*  to  vary  the  terms  of 
the  contract  by  a  usage,  but  the  objection  was  overruled. 
The  witness  then  testified  that  it  was  the  custom  in  Cali- 
fornia, as  of  course^  to  deliver  grain  in  sacks,  and  had  always 
been  the  custom ;  that  he  never  knew  it  to  be  delivered  in 
any  other  way,  unless  by  special  agreement,  the  custom  of 
the  trade  being  to  deliver  by  sacks  altogether;  that  there 
bad  been  a  few  experiments  at  shipping  wheat  in  bulk,  but 
that  these  were  exceptional,  and  that  the  vessels  plying 
around  the  bay  were  not  constructed  for  thus  carrying  grain ; 
that  sacks  cost  about  17  cents  apiece,  and  held  from  100  to 
112  pounds. 

There  was  no  other  witness  produced  to  show  the  usage 
set  up.  The  court  (which,  by  consent  of  the  parties,  had 
been  substituted  in  the  place  of  a  jury)  found  that,  at  the 
time  of  this  contract,  it  was  the  usage  in  California,  and 
always  had  been  prior  to  that  time,  to  deliver  barley  in 
sacks,  unless  it  was  expressly  stipulated  otherwise  in  the 
contract,  and  that,  therefore,  a  tender  in  bulk  did  not  satisfy 
the  contract. 

Judgment  being  accordingly  given  for  the  United  States, 
the  defendant  brought  the  case  here  on  exceptions  to  the 
evidence  and-fiudings. 


Dec.  1871.]       B0BIN8OM  9.  TJnitbb  Statbs.  866 

Opinion  of  the  conrt. 

Mr.  E.  L.  Gooldj  for  the  plaintiff  in  error  : 

1.  A  usage,  to  amount  to  a  custom,  must  be  distinguished 
by  antiquity,  certaiuty,  uniformity,  and  notoriety.  Smith 
iu  bis  Leading  Cases*  and  all  the  authorities  thus  declare. 
Yet  these  qualities  are  not  established  by  the  case. 

2.  One  witness,  alone,  cannot  prcwre  a  custom^  or  any  other 
fiftct  depending  upon  the  quality  of  notoriety.f 


Mr.  Q.  H.  Williams^  Attorney- General^  and  Mr.  B.  H.  Bris- 
tow  J  SolicUoT' General  J  contra. 

Mr.  Justice  DAVIS  delivered  the  opinion  of  the  court 

In  Barnard  v.  Kellogg ^X  this  court  decided  that  proof  of  a 
custom  or  usage  inconsistent  with  a  contract  and  which 
either  expressly  or  by  necessary  implication  contradicts  it, 
cannot  be  received  iu  evidence  to  affect  it;  and  that  usage 
is  not  allowed  to  subvert  the  settled  rules  of  law.  But  we 
stated  at  the  same  time  that  custom  or  usage  was  properly 
received  to  ascertain  and  explain  the  meaning  and  intention 
of  the  parties  to  a  contract,  whether  written  or  parol,  the 
meaning  of  which  could  not  be  ascertained  without  the  aid 
of  such  extrinsic  evidence,  and  that  such  evidence  was  thus 
used  on  the  theory  that  the  parties  knew  of  the  existence  of 
the  custom  or  usage  and  contracted  in  reference  to  it.  This 
latter  rule  is  as  well  settled  as  the  former,§  and  under  it  the 
evidence  was  rightly  received. 

It  is  obvious  by  the  steps  which  the  plaintiffs  took  to  per- 
form their  contract,  that  there  are  two  modes  in  which  bar- 
ley may  be  delivered,  for  they  delivered  part  in  sacks  and 
tendered  part  in  bulk.  And  it  is  equally  obvious,  on  ac- 
count of  the  additional  cost,  that  they  would  not  have  de- 
livered the  barley  in  sacks  for  a  period  of  six  months,  if 
the  contract  on  its  face  was  satisfied  by  a  delivery  in  bulk. 

*  Yol.  i|  p.  842;  note  to  Wigglesworth  v.  Dallison. 
f  Lee  «.  Merrick,  8  WisconsiD,  284;  Halwenon  «.  Cole,  1  Spears,  821; 
Wood  V.  Hickok,  2  WendeU,  601 ;  BisseU  v.  Byan,  28  Indiana,  669« 
I  10  WaUaee,  888. 
]  1  Smith's  Leading  Cases,  p.  886,  7th  edition. 
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The  contract,  by  its  termSy  is  silent  as  to  the  mode  of  de- 
livery, and  although  there  are  two  modes  iu  which  this  can 
be  done,  yet  they  are  essentially  diflerent,  and  one  or  the 
other,  and  not  both  must  have  been  in  the  mind  of  the  parties 
at  the  time  the  agreement  was  entered  into.  In  the  absence 
of  an  express  direction  on  the  subject,  extrinsic  evidence 
must  of  necessity  be  resorted  to  iu  order  to  find  out  which 
mode  was  adopted  by  the  parties,  and  wliat  extrinsic  evi- 
dence is  better  to  ascertain  this  tliau  that  of  usage  ?  If  a 
person  of  a  particular  occupation  in  a  certain  place  makes 
an  agreement  by  virtue  of  which  something  is  to  be  done  in 
that  place,  and  this  is  uniformly  done  in  a  certain  way  by 
persons  of  the  same  occu{>ation  in  the  same  place,  it  is  but 
reasonable  to  assume  that  the  parties  contracting  about  it, 
and  specifying  no  manner  of  doing  it  difterent  from  the 
ordinary  one,  meant  that  the  ordinary  one  and  no  other 
should  be  followed.  Parties  who  contract  on  a  subject- 
matter  concerning  which  known  usages  prevail,  by  implica- 
tion incorporate  them  into  their  agreements,  if  nothing  is 
said  to  the  contrary. 

The  evidence  in  the  present  case  did  not  tend  to  contradict 
the  contract,  but  to  define  its  meaning,  in  an  important  point, 
where,  by  its  written  terms,  it  was  left  undefined.  This,  it 
is  settled,  may  be  done. 

It  is  objected  that  the  usage  was  proved  by  a  single  wit- 
ness. But  we  cannot  assert,  as  a  rule  of  law  governing 
proof  of  usages  of  trade,  that  if  a  witness  have  a  full  knowl- 
edge and  a  long  experience  on  the  subject  about  which  he 
speaks,  and  testifies  explicitly  to  the  antiquity,  duraition, 
and  universality  of  the  usage  and  is  uncontradicted,  the 
usage  cannot  be  regarded  by  the  jury  as  established.  On 
the  contrary,  the  authorities  are  that  in  such  a  case  it  may 

be.* 

Judgment  affirmed. 

*  See  1  Smith's  Leading  Csaet,  782,  7tb  edition ;  Yail  «.  Rice,  1  Seidell, 
166;  Marston  «.  Bank  of  Mobile,  10th  Alabama,  2S4;  Partridge  «.  Forsyth, 
29th  Alabama,  200. 
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Hall  ft  Long  r.  Thb  Railroad  Companibs. 

An  insurer  of  goods,  consumed  and  totally  destroyed  by  accidental  fire  in 
course  of  transportation  by  a  common  carrier,  is  entitled,  after  be  baa 
paid  tbe  loss,  to  recover  wbat  be  bas  paid,  by  suit  in  tbe  name  of  tbe 
assured  against  tbe  carrier.  It  is  not  necessary,  in  order  to  sustain  such 
a  suit,  to  sbow  any  positiye  wrongful  act  by  the  carrier. 

Error  to  the  Circait  Court  for  the  Middle  District  of 
Tennessee. 

Hall  ft  Long  allowed  this  suit  in  their  names,  for  ike  use 
of  certain  insurance  companies^  against  the  Nashville  and  Chat- 
tanooga Raih*oad  Company,  to  recover  the  value  of  cotton 
shipped  by  them  on  the  road  of  the  defendant  as  a  common 
carrier,  which  was  accidentally  consumed  by  fire,  while 
being  transported,  and  *'  became  and  was  a  total  loss."  The 
cotton  had  been  insured  by  Hall  ft  Long  against  loss  by  fire, 
in  the  companies  for  whose  use  the  suit  was  brought,  and 
these  companies  had  paid  the  amount  insured  by  them,  re- 
spectively. On  demurrer  the  question  was  whether  the  un- 
derwriter who  insures  personal  property  against  loss  by  fire, 
and  pays  the  insurance  upon  a  ioUd  loss  by  accidental  burn- 
ing, while  in  transition,  can  bring  an  action  in  the  name  of 
the  owner,  for  his  use  against  the  common  carrier,  based 
upon  the  common-law  liability  of  such  common  carrier. 
The  court  below  adjudged  that  he  could  not,  and  the  plain- 
tiflEs  brought  the  case  here  on  error. 

Mr.  Henry  Cooper ^  in  support  of  the  judgment  below: 

The  case  is  not  one  where  the  defendant  has  been  guilty 
of  any  positive,  wrongful  act,  resulting  in  loss  to  the  owner. 
The  defendant's  liability,  if  it  exist  at  all,  grows  out  of  the 
rigid  rules  of  the  common  law,  that  a  common  carrier  is 
liable  for  accidents,  and  against  all  acts  but  the  acts  of  God 
and  the  public  enem3\ 

Li  marine  insurance,  by  a  supposed  analogy  to  suits  in 
which  this  action  has  probably  been  brought,  whenever  a 
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demand  is  made  for  payment  under  a  policy,  as  for  a  total 
loss,  the  insurance  company  is  subrogated  to  all  tbe  rights 
of  the  assured  to  the  property  insured.  This  is  brought 
about  by  what  is  technically  called  an  abamhnmtni^  which 
mustj  in  all  cases,  be  made  by  the  assured.*  The  insurer 
thus  becomes  subrogated  to  all  the  title  of  the  assured,  in 
the  goods,  or  in  what  may  be  saved  of  them,  and  the  aban« 
donment  goes  so  far  as  to  include  the  spes  Tteuperandi  where 
there  is  anything  to  be  recovered. 

Bat  the  doctrine  of  subrogation,  in  marine  insurance,  can 
have  no  application  to  the  case  now  before  the  court,  be* 
cause :  (1st)  there  is  no  such  thing  as  abandonment  in  fire 
insurance  on  land,  and  (2d)  there  was  here  a  total  loss,  and 
nothing,  consequently,  upon  which  a  cession  could  operate. 

It  has  generally  been  supposed  that  tbe  insurer  was  en« 
titled  to  subrogation  to  the  rights  of  the  assured  where  the 
insurance  was  of  a  mortgage  debt;  and,  until  recently,  the 
doctrine  was  so  laid  down.  But  this  was  based  upon  a  dic- 
tum of  Judge  Story's,  in  Carpenter  v.  Protidenee  Washington 
Ins.  Co.,t  atid  has  now  been  overruled  by  courts.  In  King 
V.  State  Mutual  Fire  Insurance  Q>mpav]f,X  Shaw,  C«  J.,  speak- 
ing for  the  Supreme  Court  of  Massachusetts,  says: 

''  We  are  inclined  to  the  opinion  that  when  a  mortgagee 
causes  iosarance  to  be  made  for  his  own  benefit,  paying  the 
premiam  from  his  own  fund,  in  case  a  loss  occurs  before  his  debt 
is  paidf  he  has  a  right  to  receive  a  total  loss  for  his  own  benefit; 
that  he  is  not  bound  to  account,  to  the  mortgagor,  for  any  part 
of  the  money  he  recovered  as  a  part  of  the  mortgage  debt;  it  is 
not  a  payment  in  whole  or  in  part,  but  be  has  still  a  right  to 
recover  his  debt  of  the  mortgagor.  And  so,  on  the  other  band, 
when  the  debt  is  thus  paid  by  tbe  debtor,  tbe  money  is  not,  in 
law  or  equity^  the  money  of  the  insurer  who  has  thus  paid  the 
loss,  or  money  paid  to  bis  use.  .  .  .  What  is  there  inequitable 
on  tbe  part  of  the  mortgagee,  towards  either  party,  in  holding 
both  sums?  They  are  both  due  upon  valid  contracts  with  him, 
made  upon  adequate  consideration  paid  by  himself.  There  is 
nothing  inequitable  to  the  debtor,  for  be  pays  no  more  than  he 

*  Tunno  v.  Sdwards,  12  £att,  488.    f  ^^  Petera,  601.    t  7  Gushing,  1. 
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originally  received  in  money  lent ;  nor  to  the  nnderwriter,  for 
be  bos  only  paid  upon  a  ri^k  voluntarily  taken,  for  which  be 
was  paid  by  the  mortgagee  a  full  and  satiufactory  equivalent." 

The  same  conclusion  has  been  reached,  on  a  mortgagee's 
attempt  to  charge  the  mortgagor  with  the  premiams  of  in- 
surance,  by  Vice-Chancellor  Wigram,  in  England,  in  Dobscn 
y.  Landy^  and  it  has  been  bad  also  in  American  cases.t 

In  equity,  the  insurance  company  could  have  no  claim  to 
subrogation  until  it  had  fully  reimbursed  the  merchant,  not 
merely  the  actual  loss,  but  the  premiums  previously  paid. 
The  truth  is,  there  is  more  intrinsic  equity  in  the  railroad 
compan3''s  claim  to  the  benefit  of  subrogation  against  the 
insurance  company,  which  has  been  fully  paid  for  the  risk 
it  has  assumed,  than  in  the  claim  of  the  latter  to  be  subro- 
gated to  the  rights  of  action  of  the  assured  against  the  rail- 
road company,  if  indeed  he  have  any. 

The  English  case  of  Mason  v.  Sainsbury  and  another ^X  and 
one  or  two  American  authorities,  based  upon  that  decision, 
which  might  be  cited  for  a  view  opposed  to  ours,  if  they  can 
be  sustained  at  all  upon  principle,  rest  upon  the  doctrine  of 
punishing  the  wrong-doer.  But  here  the  defendant  has  been 
guilty  of  no  wrongful  act  by  which  loss  has  accrued.  The 
loss  is  purely  accidental,  add  that  loss  has  been  paid  by  the 
real  plaintifib  upon  a  contract  based  upon  a  sufficient  con- 
sideration. To  allow  them  to  recover,  in  the  name  of  the 
owner,  would  be  to  give  them  the  benefit  of  the  pre^ 
mium  without  any  risk.  It  would  be,  in  effect,  to  legalise 
champerty.  For  what  they  claim  is  the  right  to  have  a 
right  of  action  assigned  them.  It  may  be  that  where  there 
is  an  equity  growing  out  of  the  facts  of  the  case  the  claim 
might  be  sustained ;  as,  for  example,  if  the  cotton  had  been 
maliciously  burned  by  the  company,  or  lost  by  wilful  neglect. 
But  there  can  be  no  equity  growing  out  of  inevitable  acci- 

*  8  Hare,  216. 
•   t  White  e.  Brown,  2  Cashing,  412;  Carter  v.  Bockett,  8  Paige,  487;  and 
•ee  Insurance  Company  v.  Updegraff,  21  PennsylTania  State,  619. 

}  8  Douglas,  61. 
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dent,  and  that  accident  ezpreasly  in«ared  against  for  a  rain* 
able  consideration.  The  railroad  company  and  the  inanrauce 
company,  for  whose  use  this  suit  is  broagbt,  were,  ao  to 
q>eak,  both  insurers  of  the  property  lost  against  the  risk 
which  occarred.  They  both  became  liable  by  independent 
contracts  npon  independent  considerations.  Both  are  liable 
to  the  shipper,  and  he  may  recover  at  his  election  finom 
either.  But  there  is  no  equity  in  the  premises,  and  each 
most  abide  by  his  contract  with  the  ahipper,  and  ataud 
where  he  chooses  to  leave  him. 

Ifr.  W.  Atwoodj  contra. 

Mr.  Justice  STRONG  delivered  the  opinion  of  the  court 

It  is  too  well  settled  by  the  authorities  to  admit  of  ques- 
tion that,  as  between  a  common  carrier  of  gooda  and  an 
underwriter  upon  them,  the  liability  to  the  owner  for  thehr 
loss  or  destruction  is  primarily  upon  the  carrier,  while  the 
liability  of  the  insurer  is  only  secondary.  The  contract  of 
the  carrier  may  not  be  first  in  order  of  time,  but  it  is  first 
and  principal  in  ultimate  liability.  In  respect  to  the  owner- 
ship  of  the  goods,  and  the  risk  incident  thereto,  the  owner 
and  the  insurer  are  considered  but  one  person,  having  to> 
gether  the  beneficial  right  to  the  indemnity  due  from  the 
carrier  for  a  breach  of  his  contract  or  for  non- performance 
of  his  legal  doty.  Standing  thus,  as  the  insurer  does,  prac- 
tically, in  the  position  of  a  surety,  stipulating  that  the  goods 
shall  not  be  lost  or  injured  in  consequence  of  the  peril  in- 
sured against,  whenever  he  has  indemnified  the  owner  for 
the  loss,  he  is  entitled  to  all  the  means  of  indemnity  which 
the  satisfied  owner  held  against  the  party  primarily  liable, 
nis  right  rests  upon  familiar  principles  of  equity.  It  is  the 
doctrine  of  subrogation,  dependent  not  at  all  U[K>n  privity 
of  contract,  but  worked  oat  through  the  right  of  the  creditor 
or  owner.  Hence  it  has  often  been  ruled  that  an  insurer, 
who  bus  paid  a  loss,  may  use  the  name  of  the  assured  in  an 
action  to  obtain  redress  from  the  carrier  whose  failure  of 
duty  caused  the  loss.    It  is  conceded  that  this  doctrine  pre- 
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Tails  in  cases  of  marine  insurance,  bat  it  is  denied  that  it  is 
applicable  to  cases  of  fire  insurance  upon  land,  and  the  rea- 
son for  the  supposed  difference  is  said  to  be  that  the  insurer 
in  a  marine  policy  becomes  the  owner  of  the  lost  or  injured 
property  by  abandonment  of  the  assured,  while  in  land  poli« 
cies  there  can  be  no  abandonment.  But  it  is  a  mistake  to 
assert  tliat  the  right  of  insurers  in  marine  policies  to  proceed 
against  a  carrier  of  the  goods,  after  they  have  paid  a  total 
loss,  grows  wholly,  or  even  principally,  out  of  any  abandour 
ment.  There  can  be  no  abandonment  where  there  has  been 
total  destruction.  There  is  nothing  upon  which  it  can  ope* 
rate,  and  an  insured  party  may  recover  for  a  total  loss  with* 
out  it.  It  is  laid  down  in  Phillips  on  Insurance,  sec.  1728,  that 
^'  u  mere  payment  of  a  loss,  whether  partial  or  total,  gives  the 
insurers  an  equitable  title  to  what  may  afterwards  be  recov- 
ered from  other  parties  on  account  of  the  loss,''  and  that 
'*  the  effect  of  a  payment  of  a  loss  is  equivalent  in  this  respect 
to  that  of  abandonment"  There  is,  then,  no  reason  for  the 
subrogation  of  insurers  by  marine  policies  to  the  rights  of 
the  assured  against  a  carrier  by  sea  which  does  not  exist  in 
support  of  a  like  subrogation  in  cose  of  an  insurance  against 
fire  on  land.  Nor  do  the  authorities  make  any  distinction 
between  the  cases,  though  a  carrier  may,  by  stipulation  with 
the  owner  of  the  goods,  obtain  the  benefit  of  insurance. 

In  Gales  v.  Hailmav*  it  was  ruled  that  a  shipper,  who  had 
received  from  his  insurer  the  part  of  the  loss  insured  against, 
might  sue  the  carrier  on  the  contract  of  bailment,  in  his  own 
right,  not  only  for  the  unpaid  balance  due  to  himself,  but  as 
trustee  for  what  had  been  paid  by  the  insurer  in  aid  of  the 
carrier,  and  that  the  court  would  restrain  the  carrier  from 
setting  up  the  insurer's  payment  of  his  part  of  the  loss  as 
partial  satisfaction.  So  in  Hart  et  al.  v.  l%e  Western  Sail' 
road  Comp€myy1[  it  was  held  that  where  underwriters  had 
paid  a  loss  by  fire  caused  by  a  locomotive  of  a  railroad  cor- 
poration, the  owner  might  recover  also  from  the  corporation 
for  the  use  of  the  underwriters,  and  that  he  could  not  release 


•  11  PenntylTMiis  State,  61ft.  f  18  Mstcalf,  M. 
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the  action  broaght  by  them  in  his  name.  There  is  also  a 
large  class  of  cases  in  which  attempts  have  been  made  by 
insurers  who  had  paid  a  loss  to  recover  from  the  party  in 
£Eiult  for  ity  by  suit  in  their  own  right,  and  not  in  the  right 
of  the  assnred.  Buch  attempts  have  failed,  but  in  all  the 
cases  it  has  been  conceded  that  suits  might  have  been  main- 
tained in  the  name  of  the  insnred  party  for  the  nse  of  the 
insurers.*  And  such  is  the  English  doctrine  settled  at  an 
early  period^t 

It  has  been  argued,  however,  that  these  decisions  rest 
upon  the  doctrine  that  a  wrong-doer  is  to  be  punished ;  that 
the  defendants  against  whom  such  actions  have  been  maiu- 
taiued  were  wrong-doers;  but  that,  in  the  present  case,  the 
fire  by  which  the  insured  goods  were  destroyed  was  acci« 
dental,  without  fault  of  the  defendants,  and  therefore  that 
they  stood,  in  relation  to  the  owner,  at  most  in  the  position 
of  double  insurers.  The  argument  will  not  bear  examina* 
tion.  A  carrier  is  not  an  insurer,  though  often  loosely  so 
called.  The  extent  of  his  responsibility  may  be  equal  to  that 
of  an  insurer,  and  even  greater,  but  its  nature  is  not  the 
same.  His  contract  is  not  one  for  indemnity,  independent 
of  the  care  and  custody  of  the  goods.  He  is  not  entitled  to 
a  cession  of  the  remains  of  the  property,  or  to  have  the  loss 
adjusted  on  principles  peculiar  to  the  contract  of  insurance; 
and  when  a  loss  occurs,  unless  caused  by  the  act  of  God,  or 
of  a  public  enemy,  he  is  always  in  fault.  The  law  raises 
against  him  a  conclusive  presumption  of  misconduct,  or 
breach  of  duty,  in  relation  to  every  loss  not  caused  by  ex- 
cepted perils.  Even  if  innocent,  in  fact,  he  has  consented 
by  his  contract  to  be  dealt  with  as  if  he  were  not  so.  He 
does  not  stand,  therefore,  on  the  same  footing  with  that  of 
an  insurer,  who  may  have  entered  into  his  contract  of  in- 


*  BockinghaiD  Mutual  Fire  Insurance  Company  v,  Bucber,  89  Maine,  258 ; 
Peoria  Ins.  Co.  v.  Froat,  87  Illinois,  888;  Connecticut  Mutual  Life  Ina.  Co. 
V.  New  York  and  New  Haven  Railroad  Co.,  26  Connecticut,  266. 

f  Mason  v.  8ainsbury,  8  Douglas,  60;  Yates  v.  Wbyte,  4  Bingbam,  New 
Cases,  272;  Clark  v.  Bljtbin>;,  2  Barnewall  &  Cresswell,  264;  Randal  «. 
Cockran,  1  Vesey,  Br.,  98. 
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demiiity,  relying  upon  the  carrier's  vigilance  ami  ri»s|ionsi- 
bility.  In  all  cases,  wlien  liable  at  all,  it  is  bcvause  ho  is 
proved,  or  presumed  to  be,  the  author  otMhe  h)ss.  Thon*  in 
nothing,  then,  to  take  the  ease  in  hantl  out  of  tin*  grn«M'al 
rule  that  an  underwriter,  who  has  paid  a  loss,  is  entitled  to 
recover  what  he  has  paid  by  a  suit  in  the  name  of  the  assured 
against  a  carrier  who  caused  the  loss. 

Judgment  reversed,  and  the  cause 

Remanded  for  further  proceeuinos. 


Salt  Company  v.  East  Saginaw. 

1.  A  law  offering  to  all  persons  and  to  corporations  to  bo  formed  fur  the 

purpose,  a  bounty  of  10  cents  for  every  bushel  of  suit  iniinufiicturiMl  in 
a  State  from  water  obtained  by  boring  in  tho  State,  iind  exrinptiun  Iruni 
taxation  of  the  property  used  for  the  purpose,  is  not  a  contract  in  such 
a  sense  that  it  cannot  be  repealed. 

2.  Such  a  law  is  nothing  but  a  bctunty  law,  nnd  in  its  nature  a  genoral  htw, 

regulative  of  the  internal  economy  of  the  State,  dependent  for  its  con- 
tinuance upon  the  dictates  cf  pubHc  policy,  and  the  voluntary  g«KMi  faith 
of  the  legislature. 
8.  General  encouragements  held  out  to  all  persons  indibcriniinatcly  tof^ngage 
in  a  particular  trade  or  manufacture,  whcthor  in  tho  shape  of  bounties, 
drawbacks,  or  other  advantage,  are  always  under  the  legislative  con- 
trol, and  may  at  any  time  be  discontinued. 

Error  to  the  Supreme  Court  of  Michigan:  the  case  being 
thus: 

The  East  Saginaw  Salt  Manufacturing  Company  tiled  a  hill 
in  the  court  below  against  the  city  of  Eatst  Saginaw^  in  Michi- 
gan,  to  restrain  the  city  from  levying  and  enforcing  any  tax 
on  certain  real  estate  owned  in  the  said  city  by  it,  and  for  a 
decree  establinhing  the  exemption  claimed.  The  conipany 
founded  its  exemption  on  an  act  passed  hy  the  legislature  of 
Michigan,  on  the  15th  of  February,  1869,  for  encouraging 
the  manufacture  of  salt.     The  act  was  as  follows: 

<*SscTiON  1.  The  people  of  the  State  of  Michigan  enact,  that 
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•II  companies  or  corporations  formed  or  that  may  be  formed  ibr 
the  parpoee  of  boring  for  and  mannfactoring  eait  in  this  State, 
and  any  and  all  individaale  engaged  or  to  be  engaged  in  anch 
manafacture,  shall  be  entitled  to  the  benefits  of  the  provisions 
of  this  act. 

«  Section  2.  All  property,  real  and  personal,  used  for  the  par- 
pose  mentioned  in  the  first  section  of  this  act,  shall  be  exempt 
from  taxation  for  any  parpose. 

'*  Section  8.  There  shall  be  paid  from  the  treasury  of  this 
State,  as  a  bounty,  to  any  individaal,  or  company,  or  corpora- 
tion, the  sum  of  10  cents  for  each  and  every  bushel  of  salt 
manufactured  by  such  individual,  company,  or  corporation,  from 
water  obtained  by  boring  in  this  State:  Provided^  That  no  such 
bounty  shall  be  paid  until  such  individual,  company,  or  corpo- 
ration shall  have  at  least  5000  bushels  of  salt  manufactured." 

The  bill  alleged  that  in  April,  1859,  after  the  passage  of 
the  above  act,  the  salt  company  was  organized  as  a  corpora- 
tion nnder  the  general  laws  of  Michigan,  for  the  purpose  of 
maiiufactaring  salt  from  salt  water  to  be  obtained  in  the 
State  of  Michigan;  that  prior  to  the  act  the  State  bad  been 
ougaged  in  experiments,  and  had  spelit  large  sums  of  money 
to  ascertain  whether  salt  could  be  manufactared  as  afore* 
said,  but  without  any  satisfactory  results,  and  that  the  act 
was  passed  to  encourage  private  parties  to  engage  in  the 
same  experiments. 

The  bill  proceeded : 

<*  Your  orator  fhrther  shows  that  the  persons  associating,  as 
hereinbefore  stated,  to  form  the  East  Saginaw  Salt  Manufactur- 
ing Company,  were  solely  induced  thereto,  as  your  orator  be- 
lieves, by  the  encouragement  held  out  in  said  act;  and  had  not 
said  last  mentioned  act  been  passed  no  such  corporation  would 
have  been  formed,  nor  any  experiment  made  to  determine  whe- 
ther salt  could  be  profitably  made  in  Michigan.  Tour  orator 
further  shows  that  afler  spending  some  time  in  erecting  the 
necessary  buildings,  and  in  procuring  the  requisite  machinery 
therefor,  a  well  was  commenced  by  the  said  association  near  the 
Saginaw  Biver,  in  the  county  of  Saginaw,  in  June,  1859,  and 
that  drilling  continued  almost  constantly  from  that  time  until 
early  in  the  year  1860 ;  at  which  time  a  depth  of  669  feet  was 
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reached,  where  brine  was  fouDd  of  eafficicnt  Rtrcngth  and  purity 
to  warrant  the  company  in  proceeding  to  the  maiiulaeture  of 
salt. 

*' That,  relying  in  good  faith  upon  the  benefits  promised  in 
•aid  act  of  the  legialatare  of  1859,  the  said  com|)any  proceeded 
at  once  to  erect  works  for  the  manafactare  of  salt  fnmi  the 
brine  fonnd  in  said  well,  such  manafactare  coinmoncing  the  last 
of  Jane,  or  the  first  part  of  July,  1860,  and  from  that  duto  to 
9th  March,  1861,  there  was  actually  manufactured  by  nuid  cor- 
poration, from  salt  water  obtained  in  the  State  of  Micliigan  6348 
barrels  of  salt,  each  containing  five  bushels.  Your  orator  claims 
and  avers  the  fact  to  be,  that  in  consequence  of  the  facln  here- 
inbefore stated,  the  property  of  your  orator  ufted  iov  the  pur- 
pose of  boring  for  and  manufacturing  salt  in  this  State  is  exempt 
from  taxation ;  and  that  the  right  to  such  exemption  fnun  taxa- 
tion became  and  was  a  vested  right,  which  it  is  not  competent 
for  the  legislature  to  take  away  without  your  orator's  consent. 

*^  Tour  orator  farther  shows  that  your  orator  is  still  engaged 
in  the  manufacture  of  salt,  and  has  purchased  and  is  u^ing  all 
its  property  for  that  purpose;  said  manufacture  continuing  at 
the  place  where  it  was  first  commenced  by  your  orator/' 

The  bill  then  gave  a  description  of  the  land  owned  by  the 
complainant  in  East  Saginaw,  declaring  that  it  bad  been  in 
use  by  it  for  the  purpose  utbresaid,  and  stilted  the  assess- 
ment  thereof  for  taxes  by  the  city  authorities,  and  the 
threatened  collection  of  the  same,  and  prayed  for  an  injunc- 
tion and  decree  as  before  stated. 

To  this  bill  a  demurrer  was  filed. 

The  eonrt  below  overruled  the  demurrer,  and  sustained 
the  prayer  of  the  bill ;  but  the  Supreme  Conrt  of  Michigan 
reversed  this  decree,  and  dismissed  the  bill.  This  decree  of 
the  Supreme  Coart  was  based  upon  an  act  of  the  legislature 
of  Michigan,  passed  on  the  15th  of  March,  1861,  l)y  which 
the  act  of  1859  was  amended  as  follows :  the  first  section, 
by  adding  a  proviso  limiting  its  benefits  to  those  who  should 
be  actanlly  engaged  in  the  manufacture  of  salt  prior  to  Ist 
of  August,  1861;  the  second  section,  by  limiting  the  ex- 
emption from  taxation  to  five  years  from  the  organization 
of  the  company  or  corporation ;  and  the  third  section  (which 
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granted  a  bounty  of  10  cents  per  bushel),  by  limiting  the 
bounty  moneys  that  should  be  paid  to  any  one  individual, 
company,  or  corporation,  to  the  sum  of  $5000.  The  Su- 
preme Court  of  Michigan  stated  that  it  regarded  the  statute 
set  up  for  a  contract  as.  a  bounty  law,  and  nothing  more. 
From  this  decree  the  case  was  now  here  on  error. 


JUr.  M.  H.  Carpenter^  for  the  plaintiff  in  errors  contended 
that  the  amendatory  act,  as  applied  to  the  salt  company,  was 
unconstitutional  and  void  by  reason  of  its  impairing  the  va- 
lidity of  a  contract ;  that  the  act  of  1859  held  out  an  induce- 
ment or  offer  to  private  parties  to  embark  in  the  business 
of  manufacturing  salt  in  Michigan,  and  that  when  such  par- 
ties did  subsequently  engage  in  that  business,  and  actually 
prodnced  and  manufactured  more  than  6000  bushels  of  salt 
within  the  State,  the  act  became  a  contract  between  the 
State  and  such  parties,  w*hich  the  legislature  could  not  con- 
stitutionally revoke  or  repeal. 

JUr.  B.  J.  Broum^  centres 

Mr.  Justice  BRADLEY  delivered  the  opinion  of  the  court 

It  is  unnecessary  at  this  time  to  discuss  the  question  of 
power  on  the  part  of  a  State  legislature  to  make  a  contract 
exempting  certain  property  from  taxation.  Such  a'  power 
has  been  frequently  asserted  and  sustained  by  the  decisions 
of  this  court.* 

The  question  in  this  case  is,  whether  any  contract  was 
nnuic  at  all;  and,  if  there  was,  whether  it  was  a  contract 
determinable  at  will,  or  of  perpetual  obligation? 

Had  the  plaintiff  in  error  been  incorporated  by  a  special 
charter,  and  had  that  charter  contained  the  provision,  that 
all  its  lands  and  property  used  in  the  manufacture  of  salt 

*  New  Jersey  v.  Wilson,  7  Cranch,  164 ;  Gordon  v.  Appeal  Tax  Coort,  8 
Howard,  188 ;  Piqua  Bank  v.  Knoop.  16  Id.  869;  Ohio  Life  and  Trust  Co.  v. 
DeboU,  lb.  416;  Dodge  v.  Woolsej,  18  Id.  831 ;  Jefferson  Bank  v.  SkeUy,  1 
Black,  486;  McGee  v.  Mathis,  4  Wallnce,  148;  Home  of  the  Friendless  «. 
Boose,  8  Id.  480;  Wiimington  Bailroad  v,  Reid,  m^pra^  264. 
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slioold  forever,  or  during  the  coiitiiinaiiro  of  \\^  t*li:irt«'r,  W 
exempt  from  tnxatioii,  tiiul  luid  tliat  charter  hi*i*ii  :i('«H'|ited 
and  acted  on,  it  wouKl  have  constituted  a  eontratt.  I>nt  tiu* 
case  before  ua  is  not  of  that  kind.  It  dechires,  in  |uir|uirt 
and  ciiect,  that  all  corporations  and  indivi«iuals  w  lio  shall 
manufacture  salt  in  Michigan  from  water  ohtain«*d  hv  h«»r- 
ing  in  that  State,  shall  be  exempt  from  taxation  as  to  all 
property  used  for  that  pui*|K>se,  and,  after  they  shall  have 
manufactured  5000  bushels  of  salt,  they  shall  nn'rive  a 
bounty  of  10  cents  per  bushel.  That  is  the  whole  of  it.  As 
the  Supreme  Court  of  Michigan  says,  it  is  a  bounty  law, 
and  nothing  more;  a  law  dictated  by  public  policy  and  the 
general  good,  like  a  law  ofiering  a  bounty  of  fifty  cents  for 
the  killing  of  every  wolf  or  other  destructive  animal.  Such 
a  law  is  not  a  contnict  except  to  bestow  the  proinisetl  lH>unty 
upon  those  who  earn  it,  so  long  as  the  law  remains  unre- 
pealed. There  is  no  pledge  that  it  shall  not  be  repealed  at 
any  time.  As  long  as  it  remains  a  law  every  inhabitant  of 
the  State,  every  corporation  having  the  requisite  power,  is 
at  liberty  to  avail  himself,  or  itself,  of  its  advanta^ices,  at 
will,  by  complying  with  its  terms,  and  doing  the  things 
which  it  promises  to  reward,  but  is  also  at  liberty,  at  any 
time,  to  abandon  such  a  course.  There  is  no  obli:xs<li«>ti  ^>tt 
any  person  to  comply  with  the  conditions  of  the  law.  It  is 
a  matter  purely  voluntary;  and,  as  it  is  purely  voluntary  on 
the  one  part,  so  it  is  purely  voluntary  on  the  other  part; 
that  is,  on  the  part  of  the  legislature,  to  continue,  or  not  to 
continue,  the  law.  The  law  in  question  says  to  all :  You 
shall  have  a  bounty  of  10  cents  per  bushel  for  all  salt  nninu^ 
factured,  and  the  property  used  shall  bo  free  from  taxes. 
But  it  does  not  say  how  long  this  shall  continue ;  nor  do  the 
parties  who  enter  upon  the  business  promise  how  long  they 
will  continue  the  maimfaeturc.  It  is  an  arrangement  deter- 
minable at  the  will  of  either  of  the  parties,  as  much  so  as 
the  hiring  of  a  laboriikg  man  by  the  day. 

If  it  be  objected  that  such  a  view  of  the  case  exposes  par- 
ties to  hardship  and  injustice,  the  answer  is  ready  at  hand, 
and  is  this:  It  will  not  be  presumed  that  the  legislature  of 
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a  Bovereign  State  will  do  acta  that  inflict  hardship  aud  in- 
jaBtice. 

The  case  differs  entirely  from  those  laws  and  charters 
which  have  been  adjudged  to  be  irrevocable  contracts. 

Charters  granted  to  private  corporations  are  held  to  be 
contracts.  Powers  and  privileges  are  conferred  bj  the  State, 
and  corresponding  duties  and  obligations  are  assumed  by 
the  corporation.  And  if  no  right  to  alter  or  repeal  is  re- 
served, stipulations  as  to  taxation,  or  as  to  any  other  matter 
within  the  power  of  the  legislature,  are  binding  on  both 
parties ;  and,  bo  corporations  formed  under  general  laws  iu 
place  of  special  charters,  like  the  Ohio  banks  under  the 
general  banking  law  of  that  State,  are  entitled  to  the  benefit 
of  specific  provisions  and  exemptions  contained  in  those 
laws,  which  are  regarded  in  the  same  light  as  if  inserted  in 
special  charters.  *^  The  act  is  as  special  to  each  bank,"  says 
Justice  McLean,  delivering  the  opinion  of  this  court,  ^^as  if 
no  other  institution  were  incoi*porated  under  if*  In  such 
cases  the  scope  of  the  act  takes  in  the  whole  period  for 
which  the  corporation  is  formed.  The  language  means  that, 
during  the  existence  of  any  corporation  formed  under  the 
act,  the  stipulation  or  exemption  specified  in  it  is  to  operate. 

The  act  under  consideration  cannot  be  interpreted  on  this 
principle.  It  applies  to  individuals  as  well  as  corporations, 
and  to  all  corporations  having  power  to  manufacture  salt. 
Now,  in  the  case  of  individua]8,  must  it  be  construed  to 
mean  that,  as  long  as  the  individual  lives  and  manulactures 
salt,  the  State  will  pay  him  the  bounty  of  ten  cents  on  the 
bushel,  and  exempt  his  property  from  taxation  ?  Can  the 
law  never  be  repealed  as  to  those  who  have  once  commenced 
the  manufacture?  Such  a  construction  could  never  have 
been  intended.  In  its  nature  it  is  a  general  law,  regulative 
of  the  internal  economy  of  the  State,  and  as  much  subject 
to  repeal  and  alteration  as  a  law  forbidding  the  killing  of 
game  in  certain  seasons  of  the  year.  Its  continuance  is  a 
matter  of  public  policy  only;  aud  those  who  rely  on  it  must 
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base  their  reliance  on  the  free  and  voluntary  good  faith  of 
the  legislature.  For  the  benefit  of  sheep-growers  in  some 
States  dogs  are  subjected  to  a  severe  tax.  Could  not  the 
legislature  repeal  such  a  law?  If  Congress  establiKhos  a 
tariff  for  the  protection  of  certaiu  manufactures,  does  that 
amount  to  a  contract  not  to  change  it? 

In  short,  the  law  does  not,  in  our  judgment,  belong  to 
that  class  of  laws  which  can  be  denominated  contracts,  ex- 
cept so  far  as  they  have  been  actually  executed  and  complied 
with.  There  is  do  stipulation,  express  or  implied,  that  it 
shall  not  be  repealed.  General  encouragements,  hold  out 
to  all  persons  indiscriminately,  to  engage  in  a  piirticular 
trade  or  manufacture,  whether  such  encouragement  be  in 
the  shape  of  bounties  or  drawbacks,  or  other  advantage,  are 
always  under  the  legislative  control,  and  may  be  discon- 
tinued at  any  time. 

Judgment  affirmed. 


Slauohtbr's  Administrator  v.  Gerson. 

1.  Th«  miarepreaentation  which  will  Titiato  a  contract  of  sale,  and  prevent 

a  ooort  of  equity  from  aiding  its  enforcement,  must  relate  to  a  material 
matter  constituting  an  inducement  to  the  contract,  and  rei*pecting  which 
the  complaining  party  did  not  possess  at  hand  the  means  of  knowledge; 
and  it  must  he  a  misrepresentation  upon  which  he  relied,  and  hy  which 
he  was  acioally  misled  to  his  injury. 

2.  Where  the  means  of  knowledge  are  at  hand  and  equally  available  to  both 

parties,  and  the  subject  of  purchase  is  alike  open  to  their  ins^pection,  if 
the  purchaser  does  not  avail  himself  of  these  means  and  opp<irtunitios, 
he  will  not  be  heard  to  say,  in  impeachment  of  the  contract  of  sale,  that 
he  was  deceived  by  the  vendor's  misrepresentations. 

Appeal  from  the  Circuit  Court  for  the  District  of  Mary- 
land. 

This  was  a  suit  in  equity  to  enforce  the  lien  of  two  mort- 
gages upon  two  steamers.     The  case  was  thus: 

On  the  12th  of  July,  1864,  one  Slaughter,  since  deceased, 
purchased  of  the  complainant,  Gerson,  a  steamboat  named 
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the  George  Law,  for  the  consideration  of  |40,000.  Of  this 
sum  he  paid  1 15,000  in  cash,  and  for  the  balance  gave  to 
Gerson  his  bond,  conditioned  to  pay  the  same  in  two  instal- 
ments of  $12,500  each  in  three  and  six  months  thereafter. 
To  secare  the  payment  of  these  sums  he  at  the  same  time 
executed  to  Gerson  two  mortgages,  one  npon  the  steamboat 
which  he  purchased,  and  the  other  npon  a  steamboat  named 
the  Chester,  which  he  formerly  owned.  The  first  instal* 
ment  on  the  boat  not  being  paid  at  its  maturity,  the  present 
bill  was  filed  to  enforce  the  mortgages  by  a  sale  of  the  steam- 
boats, and  the  application  of  the  proceeds  to  the  demand  of 
the  complainant 

The  answer  of  the  defendant  admitted  the  execution  of 
the  bond  and  mortgages,  but  set  up,  as  a  defence  to  their 
enforcement,  that  they  were  obtained  from  him  by  misrepre- 
sentation and  fraud,  and  set  forth  the  particulars  in  which 
such  alleged  misrepresentation  and  fraud  consisted. 

The  substantial  averments  in  this  respect  were  these:  That 
the  defendant  had  established  a  line  of  steamboats  from  Bal- 
timore to  various  landings  on  Chester  River,  on  the  Eastern 
Shore  of  Maryland,  and  landings  on  tributaries  to  that  river; 
that  the  most  important  of  these  landings  was  at  Qneens- 
town;  that  no  boat  drawing  more  than  8}  feet  of  water 
could  reach  the  wharf  at  this  place  except  in  case  of  an  ex- 
traordinary high  tide;  that  be  purchased  the  George  Law 
of  the  complainant  for  this  route,  upon  a  representation 
that  it  drew  only  this  number  of  feet  when  fully  laden; 
that  this  representation  was  false  and  fraudulent,  and  that 
the  steamer,  when  placed  on  the  route,  grounded  upon  her 
first  trip  in  5  feet  of  water;  and  that,  so  soon  as  precise  in- 
formation  was  obtained  of  this  fact,  the  defendant  called 
npon  the  complainant  to  cancel  the  contract,  ofiering  at  the 
same  time  to  return  the  steamboat  purchased,  but  that  the 
complainant  refused  to  comply  with  this  proposition. 

A  great  deal  of  evidence  was  taken  in  the  case  bearing 
npon  these  allegations  of  misrepresentation  and  fraud.  This 
was  in  many  particulars  conflicting.  Some  of  it  tended  to 
show  that  when  the  negotiation  was  first  entered  upon, 
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Slaughter  did  particularly  state  tnut  it  was  indispensable  to 
bis  purpose  that  tlie  boat  should  not  draw  more  than  SJ  feet 
water;  that  upon  Oerson's  saying  that  the  boat  was  cheap 
at  the  price  proposed  for  her,  Slaughter  said  that  he  did  not 
want  her  at  any  price  if  she  drew  more  than  8}  feet;  that 
Gerson  repeatedly  said  that  she  did  not  draw  more;  and 
that  if  she  did,  Slaughter  should  have  her  for  nothing.  On 
the  other  hand  there  was  evidence  which — if  any  conversa- 
tion with  Gerson,  himself,  had  taken  place  at  all — went  to 
show  that  he  never  stated  more  than  that  according  to  tlie 
representation  of  the  captain  of  the  boat,  she  drew  no  more 
than  the  desired  depth  of  water;  and  tbat  it  was  plain  that 
Gersou  spoke  only  on  the  strength  of  what  thus  came  to 
him. 

But  whatever  did  or  did  not  thus  take  place  in  the  origin 
of  matters,  it  appeared  that  before  the  contract  for  the  sale 
was  executed,  and  with  the  intention  of  examining  the  ves- 
sel, in  view  of  a  purchase,  Slaughter  himself  went  to  New 
York  from  Baltimore,  where  he  resided,  taking  with  him 
two  shipcarpenters  and  a  square  to  measure  the  steamer; 
his  son,  who  afterwards  was  captain  of  the  boat,  accompa^ 
nying  the  party.  Whilst  these  persons  were  in  New  York, 
every  opportunity  which  they  desired  was  given  to  them  to 
examine  the  vessel  from  one  end  to  the  other;  and  they 
made  an  extended  and  careful  examination  accordingly. 
They  made  a  trip  on  her  to  one  of  the  ports  where  she  was 
running,  and  measured  her  draft  on  two  occasions;  once 
amidships,  and  once  at  the  stern  and  bow.  Geraon  accom- 
panied them  on  board,  on  their  arrival  in  New  York,  and 
told  them  to  look  for  themselves,  and  to  go  anywhere  they 
pleased  about  the  boat;  that  he  was  not  *'  a  steamboat  nnin," 
and  that  he  got  all  his  information  from  the  captain  of  the 
boat,  to  whose  statements  he  referred  them.  .One  of  the 
carpenters  who  accompanied  Slaughter  made  a  measure- 
ment of  the  boat  while  she  was  lying  at  the  dock  without 
any  load,  and  reported  that  she  drew  4  feet  6  inches  at  mid- 
ships. The  other  of  the  carpenters  made  a  measurement 
forward  and  aft,  and  reported  that  the  boat  drew  at  both 
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places  8  feet  6  iDches.  Both  of  these  measurements  were 
oommauicated  to  Slanghter,  and  the  latter  was  accom- 
panied with  the  declaration  that  the  boat  drew  too  maeh 
water  for  his  purposes.  The  captain  of  the  boat  also  took 
the  defendant  on  to  the  dock  where  she  was  lying,  and 
showed  him  that  she  was  coppered  three  feet  and  nine  inches 
from  the  keel,  and  that  she  showed  her  copper  three  inches 
out  of  water. 

The  bill  of  sale  given  to  Slaughter  contained  a  detailed 
description  of  the  steamer,  but  did  not  state  her  draught. 

The  Circuit  Court  gave  a  decree  for  the  complainant,  and 
from  it  the  defendant  appealed  to  this  court 

Jlf r.  William  SclJejf,  for  the.  appeUani  : 

All  knew  that  Mr.  Slaughter  wanted  a  boat  to  ply  on  a 
specified  route,  drawing,  when  laden,  not  more  than  8}  feet 
water.  The  captain,  of  course,  knew  well  that  the  draught 
much  exceeded  this,  and  that  the  boat  would  not  suit  at  all. 
The  doctrine  of  caveat  emptor  ought  not  to  be  applied.  Unless 
the  sea  was  calm — which  does  not  appear — it  was  impossible 
to  make  an  accurate  measurement  of  the  draught  of  water. 
Besides  this,  the  rule  of  caveat  emptor,  however  potent  in 
actions  ez  contractUj  is,  comparatively,  of  small  force  in  an 
action  based  on  fraudulent  misrepresentations. 

But  if  there  was  no  fraud  on  the  part  of  Gerson  or  his 
agent,  still,  it  is  clear,  from  the  testimony,  that  Slaughter 
would  not  have  purchased  the  boat  at  any  price,  if  he  had 
known  that  she  would  not  answer  the  purpose  for  which  he 
wished  to  procure  a  boat  Upon  the  hypothesis  that  Gerson 
was  acting  honestly,  the  case  presented  is  one  of  mutual 
mistake.  Coming,  as  he  has  done  into  a  court  of  conscience, 
Gerson  submits  himself  to  its  power  to  make  him  do  what 
is  right,  or  to  be  left  to  his  remedy  at  law.  Foreclosure  of 
a  mortgage  is  in  the  nature  of  a  specific  performance  of  a 
contract,  which  will  be  refused,  where  the  defendant  has,  by 
mistake,  not  originating  in  mere  carelessness,  entered  into 
a  contract  framed  differently  from  his  own  intention.* 
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Mk  B.  W.  Huntingioriy  contra. 

Mr.  Justice  FIELD  delivered  the  opinion  of  the  conrt. 

A  large  anionnt  of  evidence  was  taken  in  this  case  bear- 
ing npou  the  averments  in  the  answer  of  misrepresentation 
and  fraud  on  the  part  of  the  complainant ;  and  it  is,  in  many 
respects  conflicting.  But  the  rules  of  law  applicable  to 
cases  of  alleged  misrepresentation  by  a  vendor  with  rcHpect 
to  property  sold  are  well  settled,  and  render  of  easy  solution 
the  questions  upon  which  this  case  must  turn. 

The  misrepresentation  which  will  vitiate  a  contract  of 
sale,  and  prevent  a  court  of  equity  from  aiding  its  enforce- 
ment, must  not  only  relate  to  a  material  matter  constituting 
an  inducement  to  the  contract,  but  it  must  relate  to  a  matter 
respecting  which  the  complaining  party  did  not  possess  at 
hand  the  means  of  knowledge;  and  it  must  be  a  misrepre- 
sentation upon  which  he  relied,  and  by  which  he  was  actu- 
ally misled  to  his  injury.  A  court  of  equity  will  not  under- 
take, any  more  than  a  court  of  law,  to  relieve  a  party  from 
the  consequences  of  his  own  iiiattention  and  carelessness. 
Where  the  means  of  knowledge  are  at  hand  and  equally 
available  to  both  parties,  and  the  subject  of  purchsisc  is  alike 
open  to  their  inspection,  if  the  purchaser  does  not  avail  him- 
self of  these  means  and  opportunities,  he  will  not  be  heard 
to  say  that  he  has  been  deceived  by  the  vendor's  misrepre- 
sentations. If,  having  eyes,  he  will  not  sec  mutters  directly 
before  them,  where  no  concealment  is  made  or  attempted, 
he  will  not  be  entitled  to  favorable  consideration  when  he 
complains  that  he  has  suffered  from  his  own  voluntary  blind- 
ness, and  been  misled  by  overconfidence  in  the  statements 
of  another.  And  the  same  rule  obtains  when  the  complain- 
ing party  does  not  rely  upon  the  misrepresentations,  but 
seeks  from  other  quarters  means  of  verification  of  the  state- 
ments made,  and  acts  upon  the  information  thus  obtained. 

The  facts  disclosed  by  the  uncontradicted  testimony  of 
both  parties  bring  this  case  clearly  within  the  principle  here 
stated.  Previous  to  the  execution  of  the  contract  of  pur- 
chase, and  with  the  view  of  examining  the  steamboat,  the 
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defendant  went  frord  Baltimore  to  New  York,  taking  with 
him  bis  son,  who  snbseqaentlj  became  captain  of  the  boat, 
and  two  Bhipcarpenters^and  a  square  to  measare  her  draagbt 
of  water.  Whilst  there  every  opportunity  was  given  him 
to  examine  the  boat  with  his  carpenters,  and  a  most  thor- 
ough and  careful  examination  was  made  by  them.  On  two 
occasions  they  measured  the  draught  of  the  boat,  and  they 
witnessed  her  speed  by  accompanying  her  on  one  of  her 
trips.  The  owner  went  with  them  to  the  boat  on  their  arri- 
val in  New  York,  and  told  them  to  look  for  themselves,  and 
to  go  anywhere  they  pleased  about  her.  If,  under  these 
circumstances,  the  defendant  did  not  learn  everything  about 
her,  and  ascertain  her  true  draught,  it  was  his  own  fault,  and 
it  would  be  against  the  plainest  principles  of  justice  to  allow 
him  to  set  up,  in  impeachment  of  the  validity  of  his  con- 
tract, loose  statements  respecting  the  draught  before  its  exe- 
cution, even  though  they  were  false  in  point  of  fact 

In  Attwood  V.  SmaUj*  a  case  which  received  great  consider- 
ation in  the  House  of  Lords,  the  defendant  had  sold  to  the 
complainants,  constituting  a  company  of  numerous  persons, 
certain  freehold  and  leasehold  property,  including  mines 
and  ironworks,  and  had  made  certain  statements  respecting 
the  capabilities  of  the  property.  The  purchasers,  not  rely- 
ing upon  these  statements,  deputed  some  of  their  directors, 
together  with  experienced  agents,  to  ascertain  the  correct- 
ness of  his  statements.  These  persons  examined  the  prop- 
erty and  works  and  the  accounts  kept  by  the  defendant, 
receiving  from  him  and  his  agents  every  facility  and  aid  for 
that  purpose,  and  they  reported  that  the  defendant's  state- 
ments were  correct.  Upon  a  bill  filed  to  rescind  the  contract, 
on  the  ground  of  fraud,  the  House  of  Lords  decided  that  the 
contract  could  not  be  rescinded,  reversing,  in  that  respect, 
the  decree  of  the  Court  of  Exchequer,  not  merely  because 
there  was  no  proof  of  fraud,  but  because'the  purchasers  did 
not  rely  upon  the  vendor's  statements,  but  tested  their  accu- 
racy ;  and,  after  having  knowledge,  or  the  means  of  knowl- 

*  6  Clark  A  Finnelly,  282. 
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edge,  declared  that  they  were  satisHed  of  their  corroctneiw, 
holding  that  if  a  purchaser,  choosing  to  judge  for  tiiniHelf, 
did  not  avail  himself  of  the  knowledge,  or  means  of  knowl- 
edge, open  to  him  or  to  his  agents,  he  could  not  ho  hoard  to 
say  he  was  deceived  by  the  vendor's  represontntion^,  the 
doctrine  of  caveat  emptor  applying  in  such  caae,  and  tlie 
knowledge  of  his  own  agents  being  as  binding  as  hiB  own 
knowledge. 

The  doctrine,  substantially  as  we  have  stated  it,  is  laid 
down  in  numerous  adjudications.  Where  the  means  of  in- 
formation are  at  band  and  equally  open  to  both  parties,  and 
no  concealment  is  made  or  attempted,  the  language  of  the 
cases  is,  that  the  misrepresentation  furnishes  no  ground  for 
a  court  of  equity  to  refuse  to  enforce  the  contract  of  the 
parties.  The  neglect  of  the  purchaser  to  avail  himself,  in 
all  such  cases,  of  the  means  of  information,  whether  attribu- 
table to  his  indolence  or  credulity,  takes  from  him  all  ju8t 
claim  for  relief. 

We  have  thus  far  assumed  that  the  evidence  in  tlie  case 
before  ns  discloses  false  representations  on  the  part  of  the 
vendor,  but  justice  to  him  requires  us  to  say  that  the  evi- 
dence is  insufficient  to  warrant  this  conclusion.  The  vendor 
stated  to  the  purchaser  that  he  was  not  a  steamboat  man, 
meaning  evidently,  from  the  context,  that  he  was  not  fa- 
miliar with  the  particulars  in  regard  to  which  the  purchaser 
desired  information,  and  referred  him  to  the  statements  of 
the  captain,  at  the  same  time  inviting  him  and  his  party  to 
examine  the  boat  in  every  particular.  The  measurement 
made  by  one  of  his  carpenters  showed  that  the  bout  drew 
four  feet  and  six  inches  of  water  at  midships  whilst  lying 
unloaded  at  the  dock.  The  measurement  by  the  other  car- 
penter showed  that  the  boat  then  drew,  forward  and  aft, 
three  feet  and  six  inches,  and  both  of  theee  measurements 
were  reported  to  the  defendant,  and  the  latter  was  accom- 
panied b}'  the  declaration  that  the  boat  drew  too  much  water 
for  his  purpose.  The  captain  of  the  boat  also  took  the  de- 
fendant on  to  the  dock,  by  which  the  boat  was  lying,  and 
pointed  out  to  him  that  she  was  coppered  three  feet  and 
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nine  inches  from  the  keel,  and  that  she  then  showed  only 
three  inches  oat  of  water,  and,  of  cparse,  that  she  then 
drew,  forward  and  aft,  anloaded,  three  feet  and  six  inches. 
The  parchase  was  thus  made  by  the  defendant,  with  his 
eyes  open,  after  every  opportunity  had  been  afforded  him 
for  the  inspection  of  the  vessel. 

BlCaBI  AFFIRMID. 


ALKXAHnn  V.  Boulr. 

Prefects  in  Culifomia,  howeTer  appointed  or  elected,  h«d  no  power,  after 
the  conqaeit  of  the  conntrj  by  the  United  States,  to  make  grants  of  the 
common  or  unappropriated  lands  of  the  poeblot  within  their  Jurisdio- 
tion.  And  titles  derived  from  them  cannot,  unless  assisted  by  legisla- 
tion, be  regarded  as  valid. 

Error  to  the  Oircait  Court  for  the  District  of  California. 

Alexander  brought  ejectment  against  Roulet  and  others 
in  the  court  below  to  recover  a  piece  of  land  in  San  Fran- 
cisco, California.  The  title  was  thus :  The  conquest  of  Cali- 
fornia was  complete,  as  decided  by  this  court,*  July  7th, 
1846.  On  the  12th  of  January,  1850,  Horace  Ilawes,  at  that 
time,  by  virtue  of  an  appointment  from  the  then  military 
governor  of  the  then  Territory  of  California,  and  an  election 
by  the  people  of  the  district,  acting  as  the  prefect  of  the  dis- 
trict embracing  the  then  pueblo,  now  city  of  San  Francisco, 
granted  to  Edward  Carpenter  the  premises  in  controversy. 
The  title  of  Carpenter,  thus  acquired,  became  vested  in  the 
plaintiff.  The  premises  were  w*ithin  the  limits  of  the  said 
pueblo,  now  city  of  San  Francisco. 

The  court  gave  judgment  for  the  defendant,  holding, 
among  other  things,  that  although  each  prefect  of  Cali- 
fornia, while  the  eame  was  part  of  the  Mexican  territory, 
had  power  to  make  grants  of  the  common  and  unappropri- 
ated lands  of  the  pueblos  within  their  jurisdiction,  yet  that 

*  Stearns  e.  United  BUtes,  6  Wallace,  690. 
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from  and  after  the  conquest  and  acquiBition  of  tho  conntry 
by  the  United  States  they  ceased  to  havo  such  i>owor,  and, 
conseqaentlj,  that  the  giwit  of  IVefoct  JIawes  was  void. 
On  error  here,  among  the  questi<»nt«  miscd  were  thono: 

1.  Whether,  while  California  was  still  part  of  the  Mexi- 
can territory,  prefects  there  had  power  to  make  grants  of 
the  common  or  auappropriated  lands  of  pueblos  within 
their  jurisdiction. 

2.  Assuming  that  they  had  the  power  while  the  region 
was  under  Mexican  rule,  whether  prefects  elected  by  the  people 
as  well  as  appointed  by  military  goveniors  of  the  United 
States,  after  the  cession  and  conquest,  had  the  same  power. 

Messrs.  W.  Irvine  and  8.  Eeydenfelt^  far  the  plaintiff  in  error; 
Mr.  Hall  MeAUisier^  contra. 

Mr.  Justice  BAYIS  delivered  the  opinion  of  the  court. 

It  has  been  repeatedly  decided  by  this  court  that  a  re- 
covery cannot  be  had  in  an  action  of  ejectment  in  the  Fed- 
eral courts  except  on  a  legal  title,  and  the  inquiry  is,  whether 
the  plaintiff  in  this  case  is  clothed  with  such  a  title. 

This  title  rests  on  the  authority  of  Ilorace  Ilawes,  acting 
as  prefect  of  the  district,  embracing  the  then  pueblo  of  San 
Francisco,  under  the  appointment  of  the  military  governor 
of  California  and  an  election  by  the  people  of  the  district,  to 
grant  a  part  of  the  common  lands  of  the  pueblo. 

It  is  not  necessary  for  the  purposes  of  this  suit  to  decide 
whether  prefects  of  California,  while  tiie  same  was  a  part 
of  the  Mexican  territory,  were  authorized  to  make  grunts 
of  the  common  or  unappropriated  lands  of  the  pueblos 
within  their  jurisdiction,  because  in  this  case  the  grant  was 
after  the  conquest  and  acquisition  of  the  conntry  by  the 
United  States,  and  if  the  prefect  had  such  authority  before 
that  event  it  clearly  ceased  with  the  changed  relations  of  the 
people.  By  the  conquest  of  the  country,  Mexican  rule  w»s 
displaced  and  with  it  the  authority  of  Mexican  officials  to 
alienate  the  public  domain,  and  as  a  necessary  consequence 
of  this  conquest,  the  Constitution  of  the  United  States,  which 
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gives  to  Congress  the  disposition  of  the  public  lands,  was 
extended  over  the  territory  of  CaKforpia.  Until  Congress 
provided  a  government  for  the  country  it  was  in  charge  of 
military  governors,  who,  with  the  aid  of  subordinate  officers, 
exercised  municipal  authority ;  but  the  power  to  grant  land 
or  confirm  titles  was  never  vested  in  these  military  govern- 
ors,* nor  in  any  person  appointed  by  them. 

It  is  contended,  however,  that  Hawes's  election  by  the 
people  of  the  pueblo  to  the  office  of  prefect  on  the  retire- 
ment of  the  Mexican  officials,  gave  him  all  the  power  a 
Mexican  prefect  would  have  had  if  the  country  had  not  been 
conquered.  Is  this  position  maintainable?  Pueblos  or 
towns,  by  the  laws  of  Mexico,  were  entitled  to  a  certain 
quantity  of  lands  ac(joiuing  them,  which  were  held  in  trust 
for  the  benefit  of  their  inhabitants.  The  nature  and  extent 
of  these  pueblo  rights  have  been  the  subject  of  a  great  deal 
of  controversy  since  the  acquisition  of  California,  and  came 
before  this  court  for  consideration  in  the  case  of  Thwnamd  v. 
Greeley.^  Mr.  Justice  Field,  in  delivering  the  opinion  of 
the  court  in  that  case,  says:  **It  may  be  difficult  to  state 
with  precision  the  exact  nature  of  the  right  or  title  which 
the  pueblos  held  in  these  lauds.  It  was  not  an  indefeasible 
estate ;  ownership  of  the  lauds  in  the  pueblos  could  not  in 
strictness  be  affirmed.  It  amounted  in  truth  to  little  more 
than  a  restricted  or  qualified  right  to  alienate  portions  of 
the  land  to  its  inhabitants  for  building  or  cultivation  and  to 
use  the  remainder  for  commons,  for  pasture-lands,  or  as  a 
source  of  revenue  or  for  other  public  purposes.  This  right 
of  disposition  and  use  was  in  all  particulars  subject  to  the 
control  of  the  government  of  the  country.'^  Manifestly,  if 
this  right  of  disposition  and  use  w^ere  subject  to  Mexican 
control  while  Mexican  rule  prevailed,  it  was  equally  subject 
to  the  control  of  our  government  when  this  rule  was 
Changed.  It  must  be  conceded  that  these  pueblos  had  an 
equitable  right  to  have  their  common  lands  confirmed  to 
them,  but  they  did  not  hold  them  as  a  private  individual 

*  Mumford  «.  WardeU,  6  Walkoe,  485.  f  5  Wallace,  88S. 


Dec.  1871.]  The  8irek.  889 

SUtenent  of  tho  cnse. 


does  his  estate,  and  it  needed  legislative  action  to  riiKMi  this 
equitable  right  into  a  legal  title.  Congress  has  aeti*d  u|u>n 
this  Biihject  and  confirmed  the  lands  of  the  paehio  t>r  San 
Francisco,  including  the  demanded  iireniises,  and  this  e«>n- 
firmatiou  could  not  enure  to  the  benefit  of  anv  one  elainiin;: 
under  a  grant  by  an  American  prefect,  unless  there  were  an 
express  declaration  to  that  ettect.  As  there  is  no  pretence 
that  the  grant  in  this  case  was  protected  by  Iegisjatii»n,  it 
follows  that  the  plaintiflTbas  uo  title  of  any  sort  to  rest  upon. 

Judgment  affirmed. 


The  Siren. 

1.  The  right  of  TMseli  of  the  navy  of  the  United  Statee  to  prize-money 
comes  only  Id  virtue  of  grant  or  permbfiion  from  tho  UnitiM  Stutis,  and 
if  no  act  of  Congrets  sanctions  a  claim  to  it,  it  docs  not  cxii^t. 

3.  Ko  such  act  gives  prise  to  the  navy  in  cases  of  Joint  capture  by  tho  army 
and  nayy. 

8.  In  cases  of  such  capture,  the  capture  enures  exclusively  to  the  benclit  of 
the  United  SUtes. 

Appeal  from  the  District  Coui*t  for  the  District  of  Massa^ 
chnsetts;  the  case  being  thus : 

Prior,  and  up  to  the  morning  of  the  17th  of  February, 
1865,  a  naval  force  of  the  United  States,  composted  of  the 
Gladiolus,  and  twenty-six  other  vessels  of  war,  were  block- 
adiug  the  port  of  Charleston  and  assisting  to  re<]uce  the 
city ;  a  farce  operating  aUo  by  land  in  the  same  general  iksigns. 
During  the  night  of  the  16th  and  17th,  the  rebel  forces  evac- 
uated the  forts  about  tlie  harbor,  and  abandoiuMi  the  city. 
At  9  o^clock  on  the  moridng  of  the  17th,  an  officer  of  the 
land  force  raised  the  national  flag  upon  Forts  Sumter,  Kip- 
ley,  and  Piuckney.  At  10  a  militar}'  officer  reached  Charles- 
ton; and  the  city  surrendered  itself,  and  the  rebel  stores, 
arms,  and  property  there  to  him.  Contemporaneous!}'  with 
these  transactions  the  army  approached  the  cit}^  and  the 
fleet  moved  towards  its  wharves.    As  the  latter  came  near 
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to  land,  a  boy  od  shore  gave  iufonnation  that  the  Siren,  a 
blockade-runner,  a  vessel  of  force  inferior  to  the  Gladiolna, 
had  run  in  during  the  night,  and  was  lying  in  Ashlej  Biver ; 
wliieh  makes  a  west  entrance  inland  from  the  bay  where  the 
blockading  fleet  was  stationed.  Tlie  Gladiolus,  one  of  the 
leading  vessels  of  the  fleet,  dispatched  a  boat's  crew  towards 
the  vessel.  When  they  got  there  they  found  that  her  crew 
learning  of  the  success  of  the  Federal  arms,  and  seeing  the 
Gladiolus  coming,  had  cut  the  injection-pipes  of  the  vessel, 
set  her  on  fire,  and  abandoned  her.  She  was  now  in  flames, 
filling  with  water,  and  surrounded  by  boats  filled  with  ne» 
groes  from  the  shore.  The  Gladiolus,  herself,  arrived  at 
the  scene  soon  after  her  boat's  crew  got  there ;  and,  with  the 
people  about,  managed  to  put  out  the  fire  and  tow  the  vessel 
to  shallow  water,  where  after  great  effort  her  leaks  were 
stopped.  She  was  then  taken  to  Boston,  and  condemned  as 
a  prize  of  war,  and  sold ;  all  questions  as  to  the  distribution 
of  the  proceeds  being  reserved.  From  the  proceeds  in  the 
registry  (less  a  certain  sum,  which  on  libel  filed  had  been 
decreed  to  the  owners  of  a  vessel  that  the  prize- crew  of  the 
Siren  in  bringing  her  into  Boston  for  condemnation,  had 
carelessly  ran  into  and  injured),  the  Gladiolus  claimed  both 
salvage  and  prize-money;  claiming  as  the  latter  one-half  of 
the  proceeds.  The  other  vessels  named  as  part  of  the  block* 
ading  force,  set  up  a  right  to  participate  in  the  proceeds  as 
captors  with  the  Gladiolus. 

The  statute  under  which  the  claim  of  all  the  vessels  was 
made*  is  in  these  words: 

<'  The  net  proceeds  of  all  property  condemned  as  prize  when 
the  prize  was  of  superior  or  equal  force  to  the  vessel  or  vessels 
making  the  capture,  shall  be  decreed  to  the  captors;  and  when 
of  inferior  force  to  the  vessel  or  vessels  making  the  capture, 
one-half  shall  be  decreed  to  the  United  States  and  the  other 
half  to  tbe  captors." 

There  was  no  statute  which  provided  for  joint  captures  by 
tne  army  and  navy. 

•  Act  of  JuDe  SOtb,  1864;  18  SUt.  at  Lsrge,  80S. 
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The  conrt  below  decreed  in  favor  of  the  cljiiiii  of  the 
Oladiolue  for  salvage,  and  gave  the  rcsidne  of  tlie  pnu'ivdM, 
after  pa3*hig  the  sum  decreed  as  danuijres  for  the  i-olli^ion, 
to  the  United  States  alone.  Fmni  this  dccroe,  depriving 
them  of  all  prize-money,  the  present  appeal  was  taken  by 
certain  of  the  blockading  vessels. 

Messrs.  Charks  Cowley^  and  Charles  Levi  WihMttry^  for  the 
appellajits;  Mr.  C,  if.  Hill^  Assi$(a)d  Atiorhcy-Giventlj  contra. 

Mr.  Justice  SWAYNE  delivered  the  opinion  of  the  court 

In  the  English  maritime  jurisprudence  the  jurisdiiMion  of 
the  admindty  court  on  the  instance  side,  antl  the  jurisdic- 
tion in  prize,  are  entirely  distinct  and  independent  of  each 
other.  When  exercising  one,  it  is  called  the  instance  rourt, 
and  the  prize  court  when  exercising  the  other.  The  rules 
of  procedure  and  adjudication  in  the  latter  are  said  to  he  no 
more  like  those  which  prevail  in  the  former,  tham  they  are 
like  those  of  any  court  in  Westminster  Hall.  But  from 
time  immemorial  both  jurisdictions  have  been  exercisid  hy 
the  same  judge.  As  judge  of  the  adinirulty  or  instance 
court  he  is  appointed  by  a  commission  under  the  great  seaU 
This  commission  specifies  fully  and  particularly  the  subjects 
of  his  jurisdiction,  but  is  wholly  silent  as  to  prize.  To  give 
that  jurisdiction,  and  bring  it  into  activity,  a  commission 
tinder  the  great  seal,  in  every  war,  was  issued  to  the  loi-d 
high  admiral,  to  require  the  judge  of  admiralty  to  take  cog- 
nizance of  all  captures,  seizures,  prizes,  and  reprisals  of  all 
ships  and  goods  that  should  be  taken,  and  to  hear  and  de- 
termine according  to  the  course  of  the  adniiralry  and  the 
law  of  nations.  A  special  warrant  was  thereupon  issucil  by 
the  admiral.  Since  the  reign  of  Elizabeth  it  does  not  ap- 
pear that  any  special  authorit}*  has  been  given  to  the  jntlt^e. 
He  has  exercised  exclusive  jurisdiction  in  prize  under  his 
commission  from  the  king,  or  under  the  power  inherent  in 

his  office,  or  by  virtue  of  both.* 



*  Lindo  V.  Bodney,  2  Douglu,  618,  note. 
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Prize  was  wholly  the  creature  of  the  crown.  No  one 
could  have  any  interest  but  what  he  took  as  the  gift  of  the 
king.  Beyond  this  he  could  claim  nothing.  The  reasons 
upon  which  the  rule  was  founded  were :  that  right  of  mak- 
ing war  and  peace  was  exclusively  in  the  sovereign;  that  the 
acquisitions  of  war  must,  therefore,  belong  to  him,  and  that 
their  disposal  might  be  of  the  Jitniost  importance  for  the 
purposes  both  of  war  and  peace.  It  was  held  that  it  must 
be  presumed  from  these  considerations  that  tlie  government 
did  not  intend  to  divest  itself  of  this  important  attribute, 
except  in  so  far  as  such  a  purpose  was  clearly  and  unequivo- 
cally expressed.  The  right  is  not  the  private  proper^  of 
the  sovereign,  but  a  trust  confided  to  him  for  the  public 
good.  In  private  grants  the  construction  is  most  strongly 
against  the  grantor.  In  all  concessions  touching  capture 
the  opposite  rule  prevails.  A  presumption  arises  against 
the  grant,  and  it  can  only  be  rebutted  by  language  so  ex- 
plicit as  to  leave  no  room  for  doubt  upon  the  subject.* 

The  lord  high  admiral  exists  now  only  in  contemplation 
of  law.  It  was  deemed  expedient  to  assign  to  him  a  certain 
portion  of  the  rights  of  the  crown  to  maintain  tjie  dignity 
and  splendor  of  his  officcf  Hence  the  doctrines  of  droits 
of  the  admiralty,  and  of  captured  property  which  belonged 
to  the  king,  virlute  cororuB.  The  lord  high  admiral  is  now 
represented  by  the  king,  who  holds  the  office,  but  in  a  capa- 
city distinct  from  his  regal  character,  and  the  droits  which 
belonged  to  the  office,  so  far  as  they  still  subsist  and  are  not 
otherwise  disposed  of,  have  in  the  progress  of  time  become 
reattached  to  the  crown.^ 

To  the  legal  scholar  the  subject  is  full  of  the  interest  of 
antiquarian  research,  but  its  examination  is  not  necessary  to 
the  decision  of  the  present  case.  The  proper  limits  of  this 
opinion  forbid  us  to  pursue  the  inquiry  further. 

While  the  American  colonies  were  a  part  of  the  British 
empire,  the  English  maritime  law,  including  the  law  of  prize, 

*  The  EUebe,  6  Robinson,  156  f  The  Maria  Franooi«e,  G  Id.  29S. 

}  The  Rebeckah,  1  Id.  227;  The  MercariuB,  lb.  81 ;  The  Joseph,'  1  Qalli* 
•on,  646;  tf  Reeves's  History  of  the  English  Law,  197. 
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waft  the  Tniinnnic  law  of  this  country.  From  ilio  rliwo  of 
tbe  Bevolation  down  to  tins  time  it  Iiuk  continuiMl  to  Ik*  our 
law,  iM>  far  as  it  is  adapted  to  the  altered  eireumstaneeH  and 
conditiou  of  the  countrv,  and  has  not  heen  mo<lifir«l  hv  tlie 
proper  national  anthoritieA.*  In  our  jui*ispru4h*ni*«*  tliero 
are,  strictly  speakiugf  no  droits  of  adminilty.  Tlie  Tnitcd 
States  have  succeeded  to  th^  right:*  4if  the  erown.  No  one 
can  have  any  right  or  interest  in  any  prize  exeept  l»y  (heir 
grantor  permission.  All  captures  made  without  their  ex- 
press authority  enure  ipsofacio  to  their  benefit.  Whenever 
a  claim  is  set  up  its  sanction  by  an  act  of  Congress  must  be 
shown.  If  no  such  act  can  lie  produced  the  allegiMl  right 
does  not  exist.  The  United  States  take  captured  property, 
not  as  droits,  but  strictly  and  solely ^'^r^  reipublicw.'f 

During  the  late  civil  war  a  land  and  naval  force  of  the 
United  States  were  beleagu  ring  Charleston  in  South  Carolina. 
The  rebel  fortifications  and  forces  kept  both  at  hay.  This 
had  been  the  condition  of  things  for  a  considerable  |>eriod. 
In  the  night  of  the  17th  February,  1863,  the  insurgent  tnnips 
evacuated  the  neighboring  forts  and  abandoned  the  city. 
This  became  known  the  next  morning.  The  fleet  tlnMcnpoii 
approached  the  citj'  bj'  water  and  the  army  by  latni.  The 
Gladiolus,  a  steam  propeller  of  the  navy,  was  one  of  the 
leading  vessels.  When  she  was  oft*  the  Batter}-  at  (Miarles- 
tOD,  a  boy  from  the  shore  gave  information  that  a  blockade- 
runner  was  lying  near  by  in  Ashley  Itiver.  A  boat's  crew 
from  the  Gladiolus  was  dispatched  in  quest  of  her.  They 
found  her  on  fire  and  surrounded  by  boats  filled  with  colored 
people  from  tbe  shore.  The  crew  of  the  boat  aiHl  others 
present  proceeded  to  put  out-the  fit*e.  The  Gladiolus  reached 
the  scene  a  few  minutes  after  the  arrival  of  the  boat.  The 
fire  was  extinguished;  the  crew  of  the  Gladiolus  assisted  in 
putting  it  out.  It  was  found  that  the  [lipes  of  the  vessel  had 
been  cut  and  that  she  was  filling  with  water.  The  Gladiolus 
towed  her  to  shallow  water  and  her  leaks  were  stopped. 

*  Thirty  hogsheads  of  Sugar  v.  Boyle  and  others,  0  Cranch,  I'JS. 

t  Tho  Joseph,  1  GalUson,  653,  568;  Dos  UcrniHnos,  10  Wlieiiton,  310. 
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She  was  the  SireD,  a  side-wheeled  steamer  of  aboat  one 
hundred  uiid  fifteen  tons  burden,  and  had  run  the  blockade 
the  night  before.  That  morning  her  crew  had  cut  her  pipes, 
set  her  on  fire,  and  abandoned  her.  She  was  sent  to  Boston 
for  trial  as  prize  of  war.  On  her  way  she  collided  with  an- 
other vessel.  She  was  libelled  by  the  United  States  in  the 
District  Court  of  Massachusettsi  On  the  7th  of  April,  1865, 
she  was  condemned  as  lawful  prize  and  subsequently  sold. 
AH  questions  as  to  the  distribution  of  the  proceeds  were  left 
open  by  the  decree  for  future  adjudication.  The  owners  of 
the  vessel  collided  with,  intervened  and  claimed  damages. 
They  were  allowed  by  this  court  on  appeal.*  Salvage  was 
claimed  in  behalf  of  the  Oladiolus.  One*half  of  the  pro- 
ceeds  of  the  sale  was  also  claimed  for  that  vessel  as  prize 
money.  The  other  appellant  vessels  of  war  claimed  to  par- 
ticipate with  hen  A  decree  of  distribution  was  made  on 
the  8d  of  July,  1869.  The  court  allowed  the  claim  for  sal- 
vage, and  ordered  that  the  residue  of  the  fund,  less  the  sums 
decreed  for  damages  arising  from  the  collision,  should  be 
paid  over  to  the  United  States.  The  appellants  have  brought 
this  decree  before  us  for  review. 

Four  acts  of  Congress  have  been  passed  allowing  captors 
to  participate  in  the  fruits  of  the  property  captured.  They 
are  the  act  of  1799,t  that  of  1800  ;t  that  of  1862,$  and  that 
of  1864.||  It  is  necessary  in  this  case  to  consider  only  one 
clause  of  the  10th  section  of  the  act  last  mentioned,  which 
is  as  follows :  **  The  net  proceeds  of  all  property  condemned 
as  prize,  when  the  prize  was  of  superior  or  equal  force  to 
the  vessel  or  vessels  making  the  capture,  shall  be  decreed  to 
the  captors.  And  when  of  inferior  force,  one*half  shall  be 
decreed  tx)  the  United  States  and  the  other  half  to  the 
captors." 

No  provision  is  found  in  any  of  these  statutes  touching 
joint  captures  by  the  army  and  navy.    They  are  wholly 

*  The  Siren,  7  Wallace,  1^.      f  1  Sut.  at  Large,  716.        %  ^  ^^  ^^ 
I  12  Id.  606.  y  18  Id.  806. 
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silent  as  to  the  military  arm  of  the  service.  It  rosiili>  t'mm 
this  state  of  things,  according  tt>  the  prinriplos  wo  liavf  laiil 
down,  that  snch  captures  enure  cxdusiwly  to  the  hcnctit  of 
the  United  States.  In  the  English  law  they  are  hcM  not  to 
be  within  the  prize  acts,  and  are  provided  ftir  hy  statutes 
passed  specially  for  that  purpose.  In  the  Genoa  and  its  de- 
pendcncieSy"^  Lord  Stowell, speaking  of  the  woril  "prize/* 
says:  '^It  evidently  means  nmritimc  capture  eflerted  hy 
maritime  force  only,— ships  and  cargoes  taken  hy  ships."  .  . 
^*  What  was  taken  by  a  conjunct  expedition  was  fornierly 
erroneously  considered  as  vested  in  a  certain  proportion  of 
it,  in  the  captnring  ships  ander  the  prize  acts;  hut  in  a  great 
and  important  case  lately  decided,t  it  was  determined  that 
the  whole  was  entirely  out  of  the  effect  of  those  prize  aets, 
and  in  so  deciding,  determined  by  direct  and  included  con- 
sequence, that  the  words  *  prizes  taken  hy  any  of  hrr  Maj- 
esty's ships  or  vessels  of  war,'  cannot  apply  to  any  other 
cases  than  those  in  which  captures  are  made  hy  ships  only." 

In  Boofy  in  (he  PeninsuIajX  the  same  great  authority,  refer- 
ring to  "a  conjunct  expedition,"  held  this  lani^uage:  "It 
may  be  difficult,  and  perhaps  perilous,  to  define  it  nega- 
tively and  exclusively.  It  is  more  easy  and  safe  to  define  it 
affirmatively,  that  that  is  a  conjunct  expedition  which  is 
directed  by  competent  authority,  combining  together  the 
actions  of  two  different  species  of  force,  for  the  attainment 
of  some  common  specific  purpose." 

The  opinion  of  the  court  below  proceeded  upon  the  ground 
that  the  present  case  is  one  of  this  character.  Whether  it 
was  or  was  not  is  the  question  presented  for  our  di'tennina- 
tion.  The  application  of  Lord  Stowell's  test  leaves  no  room 
for  doubt  as  to  its  proper  solution. 

We  have  already  adverted  to  the  ingress  of  the  navj'  into 
the  harbor  of  Charleston  on  the  morning  of  the  17th  of 
February.  At  nine  o'clock  that  morning  an  ofIi(*er  of  the 
land  forces  hoisted  the  national  fine:  over  the  ruin.s  of  Fort 

*  2  Dodton,  446.  f  Hoagskarpel,  Lords  of  Appeal,  17S& 

X  1  Haggard,  47. 
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Samter.  Flags  were  also  raised  over  Forts  Ripley  and  Pinck- 
ney.  At  ten  o'clock  a  military  officer  reached  Charleston. 
The  mayor  sorreiidered  the  city  to  him.  Fonr  hundred  and 
fifty  pieces  of  artillery,  military  stores,  and  much  other  prop- 
erty were  captured  with  it.  Contemporaneously  with  these 
things  was  the  seizure  of  the  Siren  by  the  Gladiolus,  and 
the  approach  and  arrival  of  the  rest  of  the  fleet. 

The  two  forces  were  acting  under  the  ordera  of  a  common 
government,  for  a  common  object,  and  for  none  other.  They 
were  united  in  their  labors  and  their  perils,  and  in  their 
triumph  they  were  not  divided.  They  were  converging 
streams  toiling  against  the  same  dike.  When  it  gave  way 
both  swept  in  without  any  further  obstruction.  The  con- 
summation of  their  work  was  the  fall  of  the  city.  Either 
force,  after  the  abandonment  of  their  defences  by  the  rebels, 
could  have  seized  all  that  was  taken  by  both.  The  merito- 
rious service  of  the  Gladiolus  was  as  a  salvor,  and  not  as  a 
captor.  Precedence  in  the  time  of  the  arrival  of  the  respec- 
tive forces  is  an  element  of  no  consequence.  ITpon  principle, 
reason,  and  authority  we  think  the  judgment  of  the  District 
Court  was  correctly  given.  The  decree  of  condemnation 
committed  the  court  to  nothing  as  to  the  distribution.  The 
course  pursued  was  eminently  proper  under  the  circum- 
stances, and  according  to  the  course  of  practice  in  proceed- 
ings in  prize.*  The  allowance  of  salvage  by  the  court  below 
was  not  objected  to  in  the  argument  here. 

It  has  been  suggested  that  the  capture  was  within  the  7th 

section  of  the  act  of  the  2d  of  July,  1864,t  which  declares 

that  **  no  property  seized  or  taken  upon  any  of  the  inland 

waters  of  the  United  States  by  the  naval  forces  thereof  shall 

be  regarded  as  maritime  prize,"  Ac.    The  aspect  in  which 

the  case  has  been  examined,  and  the  conclusions  reached, 

render  it  unnecessary  to  consider  that  proposition,  and  we 

express  no  opinion  upon  the  subject. 

Dkcrbb  affirmed. 

*  The  Mftiia  Fmncoite,  6  Bobinton,  292. 
t  18  Stat,  at  Large,  877. 
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Tarblb's  Case. 

1.  The  goTcrnment  of  the  United  StMti*8  and  thi*  govorninent  of  a  Stnto  iire 

distinct  und  independent  of  eiu'h  other  within  th.-ir  r«*>|M>ctiv«'  ^iihores 
of  action.  Although  cxiMing  and  exorfii^ing  thrir  )h>w<t«  within  the 
same  territorial  limits.  Neither  government  can  intrude  within  tho 
jurisdiction,  or  authorize  any  interference  therein  hy  its  Judiriui  olQi*era 
with  the  action  of  the  other.    But  whenever  anv  conflict  nrUvi'  lMawi*en 

» 

the  enactments  of  the  two  soTereignties,  or  in  the  enf«>rcoincnt  «if  their 
asserted  authorities,  those  of  the  national  government  have  iin|>remacy 
until  the  validity  of  tho  different  enactments  and  authorities  arc  deter- 
mined by  the  tribunals  of  the  United  States. 

2.  A  State  Judge  has  no  juriifdiction  to  isi>ue  a  writ  of  habt^n  rorptm^  or  to 

continue  proceedings  under  the  writ  when  issued,  for  tho  tliorh:ir:;i>  of  a 
person  held  under  the  authority,  or  claim  and  color  of  tlio  authority,  of 
the  United  States  by  an  officer  of  that  government.  If  up«>n  tho  appli- 
cation for  the  writ  it  appear  that  the  party,  alleged  to  he  illo'^ully  re- 
strained of  his  liberty,  is  held  under  the  authority,  <>r  claitu  and  color 
of  the  authority,  of  the  United  States,  by  an  officer  of  that  gov-riiin«>nt, 
the  writ  should  be  refuf«ed.  If  this  fact  do  not  thus  appear,  tlic  State 
Judge  has  the  right  to  inquire  into  the  cau^e  of  imprisonment,  und  ai>cer- 
tain  by  what  authority  the  person  is  held  within  the  limits  of  the  State; 
and  it  is  the  duty  of  the  marshal,  or  other  officer  having  the  cuiftodj*  of 
the  prisoner,  to  give,  by  a  proper  return,  information  in  thiti  ri*>|icct. 
But  after  he  is  fully  apprised  by  the  return  that  the  party  is  held  hy  an 
officer  of  the  United  States,  under  the  authority,  or  chiim  und  color  of 
the  authority  of  the  United  States,  ho  can  proceed  no  further. 
8.  These  principles  applied  to  a  case  where  a  ftabeat  curpui  was  is^suvd  by  a 
court  commissioner  of  on^  of  the  counties*  of  Wi^eoiirtin  to  a  recruiting 
officer  of  the  United  Statns,  to  bring  bi'fore  him  a  porson  who  had  <>n- 
listed  as  a  soldier  in  the  army  of  the  United  States,  and  who«e  dijtchargc 
was  sought  on  the  alleged  ground  that  he  was  a  minor  under  the  age  of 
eighteen  years  at  the  time  of  his  enlistment,  and  that  ho  enli^lod  with- 
out the  consent  of  his  father.  The  petition  for  the  writ  alleging  tijat 
the  prisoner  had  enlisted  as  a  soldier  and  been  mustered  into  tbo  mili- 
tary service  of  the  national  government,  and  was  detJiined  by  tho  offi<M'r 
as  such  soldier — this  court  held  that  tho  court  commissioner  ha<l  no 
Jurisdiction  to  issue  the  writ  for  the  discharge  of  tho  prisoner,  us  ii  tlius 
appeared  upon  the  petition  that  the  prisoner  was  detained  under  claim 
and  color  of  the  authority  of  tho  United  States  by  an  officer  uf  that 
government;  and  that  if  he  was  illegally  detained,  it  was  for  the  courts 
or  Judicial  officers  of  the  United  States  and  for  those  courts  or  officers 
alone  to  grant  him  release. 

Error  to  the  Supreme  Court  of  Wisconsin. 

This  was  a  proceeding  on  habeas  corinis  for  the  discbarge 
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of  one  Edward  Tarblc,  held  in  the  cnstody  of  a  recraiting 
oflScer  of  the  United  States  as  an  enlisted  soldier,  on  the 
alleged  groond  that  he  was  a  minor,  under  the  age  of  eight- 
een years  at  the  time  of  his  enlistment,  and  that  he  enlisted 
without  the  consent  of  his  father. 

The  writ  was  issned  on  the  10th  of  Angnst,  1869,  by  a 
court  commissioner  of  Dane  County,  Wisconsin,  an  officer 
authorized  by  the  laws  of  that  State  to  issue  the  writ  of 
habeas  carpus  upon  the  petition  of  parties  imprisoned  or 
restrained  of  their  liberty,  or  of  persons  on  their  behalf.  It 
was  issued  in  this  case  upon  tbe  petition  of  the  father  of 
Tarble,  in  which  he  alleged  that  his  son,  who  had  enlisted 
under  the  name  of  Frank  Brown,  was  confined  and  re- 
strained of  his  liberty  by  Lieutenant  Stone,  of  the  United 
States  army,  in  the  city  of  Madison,  in  that  State  and 
county;  that  the  cause  of  his  confinement  and  restraint  was 
that  he  had,  on  the  20th  of  the  preceding  July,  enlisted,  and 
been  mustered  into  the  military  service  of  the  United  States; 
that  he  was  under  the  age  of  eighteen  years  at  the  time  of 
such  enlistment;  that  the  same  was  made  without  the  knowl- 
edge, consent,  or  approval  of  the  petitioner;  and  was,  there- 
fore, as  the  petitioner  was  advised  and  believed,  illegal ;  and 
that  the  petitioner  was  lawfully  entitled  to  the  custody,  care, 
and  services  of  his  son. 

The  writ  was  directed  to  the  officer  thus  named,  com- 
manding him  to  have  Tarble,  together  with  the  cause  of  his 
imprisonment  and  detention,  before  the  commissioner,  at 
the  latter's  office,  in  the  city  of  Madison^  immediately  after 
the  receipt  of  the  writ 

The  officer  thereupon  produced  Tarble  before  the  com- 
missioner and  made  a  return  in  writing  to  the  writ,  protest- 
ing that  the  commissioner  had  no  jurisdiction  in  the  prem- 
ises, and  stating,  as  the  authority  and  cause  for  the  deten- 
tion of  the  prisoner,  that  he,  the  officer,  was  a  first  lieutenant 
in  the  army  of  the  United  States,  and  by  due  authority  was 
detailed  as  a  recruiting  officer  at  the  city  of  Madison,  in  the 
State  of  Wisconsin,  and  as  such  officer  had  tbe  custody  and 
command  of  nil  soldiers  recruited  for  the  army  at  that  city ; 
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that  oil  the  27th  of  July  preceding,  the  prisoner,  niulcr  the 
name  of  Frauk  Brown,  was  regularly  enlisted  aa  a  i^tildier  in 
the  amiy  of  the  United  States  for  the  |>erio<I  of  live  years, 
unless  sooner  discharged  hy  proper  authority;  that  ho  then 
duly  took  the  oath  required  in  sueh  ease  hy  law  and  the 
regulations  of  the  army,  in  which  oath  he  declared  that  he 
was  of  the  age  of  twenty-one  years,  and  therehy  pn>cured 
his  enlistment,  and  was  on  the  same  day  dul}*  mustered  into 
the  service  of  the  United  States;  that  subsequently  he  de- 
serted the  service,  and  being  retaken  was  then  in  custody 
and  confinement  under  charges  of  desertion,  awaiting  trial 
by  the  proper  military  authorities. 

To  this  return  the  petitioner  filed  a  reply,  denying,  on 
information  and  belief,  that  the  prisoner  was  ever  iluly  or 
lawfully  enlisted  or  mustered  as  a  soldier  into  the  army  of 
the  United  States,  or  that  he  had  declared  on  oath  that  he 
was  of  the  age  of  twenty-one  years,  and  alleging  that  the 
prisoner  was  at  the  time  of  his  enlistment  under  the  nge  of 
eighteen  years,  and  on  information  and  belief  that  he  was 
enticed  into  the  enlistment,  which  was  without  the  knowl- 
edge, consent,  or  approval  of  the  petitioner;  that  the  only 
oath  taken  by  the  prisoner  at  the  time  of  his  enlistment  was 
an  oath  of  allegiance;  and  that  the  petitioner  was  advised 
and  believed  that  the  prisoner  was  not,  and  never  had  been, 
a  deserter  from  the  military  service  of  the  United  States. 

On  the  12th  of  August,  to  which  day  the  hearing  of  the 
petition  was  adjourned,  the  commissioner  proceeded  to  take 
the  testimony  of  difiereut  witnesses  produced  before  him, 
which  related  principally  to  the  enlistment  of  the  prisoner, 
the  declarations  which  he  made  as  to  his  age,  and  the  oath 
he  took  at  the  time,  his  alleged  desertion,  the  ciiarges 
against  him,  his  actual  age,  and  the  absence  of  any  consent 
to  the  enlistment  on  the  part  of  his  father. 

The  commissioner,  after  argument,  held  that  the  prisoner 
was  illegally  imprisoned  and  detained  by  Lieutenant  Stone, 
and  commanded  that  officer  forthwith  to  discharge  him  from 
custody. 

Afterwards,  in  September  of  the  same  year,  that  ofiicer 
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applied  to  the  Sopreme  Court  of  the  State  for  a  eerUorari^ 
Betting  forth  \u  his  application  the  proceedings  before  the 
commissioner  and  his  rnling  thereon.  The  eerUorari  was 
allowed,  and  in  obedience  to  it  the  proceedings  had  before 
the  commissioner  were  returned  to  the  Supreme  Court. 
These  proceedings  consisted  of  the  petition  for  the  writ,  the 
return  of  the  officer,  the  reply  of  the  petitioner,  and  the  tes> 
timony,  documentary  and  parol,  produced  before  the  com- 
missioner. 

Upon  these  proceedings  the  case  was  duly  argued  before 
the  Supreme  Court,  and  iu  April,  1870,  that  tribunal  pro- 
nounced its  judgment,  affirming  the  order  of  the  commis- 
sioner discharging  the  prisoner.  This  judgment  was  now 
before  this  court  for  examination  on  writ  of  error  prosecuted 
by  the  United  States. 

The  opinion  of  the  court  below  was  sent  up  with  the  trans- 
cript of  the  record  in  the  case.  It  went  largely  and  elabor- 
ately into  the  grounds  of  its  judgment.  The  sacredness  of 
the  right  to  personal  liberty,  and  ''  the  high,  searching,  and 
imperative  character''  of  the  writ  of  habeas  carpus  were  pre- 
sented and  enforced.  The  right  of  any  State  court  to  libei^ 
ate  a  part}*  in  custody  under  sentence  of  the  Federal  courts, 
when  such  Federal  court  had  jurisdiction,  was  not,  indeed, 
asserted,  even  where  the  Federal  court  might  err  in  what  it 
did;  but,  contrariwise,  such  right  by  any  State  court  was 
disclaimed.  But  the  right  of  the  State  courts  to  decide 
whether  the  Federal  court  had  jurisdiction  to  pass  upon  the 
subject  at  ally  was  considered  by  the  court  below  as  perfectly 
within  its  competence  to  pass  upon;  and,  if  on  full  consider^ 
ation  of  the  case,  the  State  court  was  satisfied  that  the  Fed* 
eral  conrt  had  no  jurisdiction  at  all  in  the  matter,  iu  such  a 
case  the  court  below  asserted  that  the  duty  of  the  State  court 
was  to  disregard  what  the  Federal  court  had  done.  The 
court  below,  in  illustration  of  its  position,  said : 

"This  court  (the  Supreme  Court  of  WisconsiD),  in  a  civil 
suit,  recently  passed  on  the  jarisdictioo  of  the  Federal  court  to 
render  a  decree  for  the  sale  of  a  railroad  on  the  ibreclosure  of  a 
mortgage.    There  was  no  saggestioo  from  any  quarter  that  in 
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doing  80  it  was  exercising  any  unwarrantuble  or  unusual  power, 
or  aftsuming  any  authority  to  control,  revise,  or  annul  tlu- jiiclg- 
ments  of  that  court.  Xor  was  it.  It  is  a  power  constantly  ox- 
ercised  b\'  all  courts.  £ut  it  is  precisely  the  same  ]M)\vrr  that 
is  exercised  in  a  proceeding  by  habeas  corpus  when  tlio  vali<lity 
of  a  judgment  under  which  the  party  is  imprisoned  is  drawn  in 
question.  A  judgment  in  a  civil  suit  disposes  of  the  title  to 
property.  A  judgment  in  a  criminal  suit  disposes  of  the  pris- 
oner's  right  to  Hbert3\  A  civil  suit  involving  the  title  t<»  that 
property  is  the  appropriate  proceeding  in  which  the  jurisdiction 
of  the  court  to  render  the  one  judgment  may  bo  drawn  in  ques- 
tion collaterally.  A  proceeding  by  habeas  corpus  may  appropri- 
ately have  the  same  effect  as  to  the  other.  But  the  right  of  the 
State  court  to  decide  on  the  validity  of  the  judgment  in  the 
latter  case  is  as  clear  as  its  right  in  the  former.  It  rests  upon 
the  same  principles  and  stands  or  falls  by  the  same  reasoning." 

Mr.  B.  if-  BrisioWy  Solicitor-General^  contra^  ami  for  the 
United  States^  cited  as  conclusive  the  cases  of  Ablcman  v.  Booth 
and  United  States  v.  Booth,  in  this  court,'^  in  whicli  caseR  the 
action  of  the  Supreme  Court  of  Wisconsin — the  same  court 
to  which  the  writ  of  error  in  the  present  case  had  gone — iu 
disregarding  the  action  of  the  Federal  courts  or  their  officers 
under  the  act  of  Congress  known  as  the  Fugitive  Slave  Law 
— ^because,  as  the  Wisconsin  court  held,  the  act  was  nncon- 
Btitutional  and  void^  and  could  therefore  give  the  Federal 
court  no  jurisdiction — ^was  overruled,  and  itself  held  uucon- 
etitutional  and  void. 

The  present  case,  Mr.  Bristow  argued,  was  covered  iu  prin- 
ciple by  the  decisions  cited,  and  those  decisions  had  been 
applied  in  instance  by  several  State  courts  to  the  case  of  an 
enlisted  soldier  in  the  army  of  the  United  States.t 

Mr.  Justice  FIELD,  after  stating  the  case,  delivered  the 
opinion  of  the  court,  as  follows: 

The  important  question  is  presented  by  this  case,  whether 

•  21  Howard,  606. 

t  In  re  Spangler,  11  Michigan,  299;  State  v.  Zulicb,  6  DuU-bcr,  409;  In 
n  Hopton.  40  Barbour,  48 ;  In  ro  Jordan,  11  American  Law  Kegister,  749. 
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a  State  conrt  commissioner  bus  jurisdictioD,  upon  habeas 
eorpuSj  to  inquire  into  the  validity  of  the  enlistment  6f  sol- 
diers into  the  military  service  of  the  United  States,  and  to 
discbarj^ce  them  from  such  service  when,  in  his  judgment, 
their  enlistment  has  not  been  made  in  conformity  with  the 
laws  of  the  United  States.  The  question  presented  may  be 
more  generally  stated  thus :  Whether  any  jndicial  officer  of 
a  State  has  jurisdiction  to  issue  a  writ  oi  habeas  corpus^  or  to 
continue  proceedings  under  the  writ  when  issued,  for  the 
discharge  of  a  person  held  under  the  authority,  or  claim  and 
color  of  the  authority,  of  the  United  States,  by  an  officer  of 
that  government.  For  it  is  evident,  if  such  jurisdiction  may 
be  exercised  by  any  judicial  officer  of  a  State,  it  may  be  ex- 
ercised  by  the  conrt  commissioner  within  the  county  for 
which  he  is  appointed;  and  if  it  may  be  exercised  with  refer- 
ence to  soldiers  detained  in  the  military  set*vice  of  the  United 
States,  whose  enlistment  is  alleged  to  have  been  illegally 
made,  it  may  be  exercised  with  reference  to  persons  em- 
ployed in  any  other  department  of  the  public  service  when 
their  illegal  detention  is  asserted.  It  may  be  exercised  in 
all  cases  where  parties  are  held  under  the  authority  of  the 
United  States,  whenever  the  invalidity  of  the  exercise  of 
that  authority  is  affirmed.  The  jurisdiction,  if  it  exist  at 
all,  can  only  be  limited  in  its  application  by  the  legislative 
power  of  the  State.  It  may  even  reach  to  parties  impris- 
oned under  sentence  of  the  National  courts,  after  regular  in- 
dictment, trial,  and  conviction,  for  offences  against  the  laws 
of  the  United  States.  As  we  read  the  opinion  of  the  Su- 
preme Court  of  Wisconsin  in  this  case,  this  is  the  claim  of 
authority  asserted  by  that  tribunal  for  itself  and  for  the  judi- 
cial officera  of  that  State.  It  does,  indeed,  disclaim  any 
right  of  either  to  interfere  with  parties  in  custody,  under 
judicial  sentence,  when  the  National  court  pronouncing  sen- 
tence had  jurisdiction  to  try  and  punish  the  offenders,  but 
it  asserts,  at  the  same  time,  for  itself  and  for  each  of  those 
officers,  the  right  to  determine,  upon  habeas  corpus^  in  all 
cases,  whether  that  court  ever  had  such  jurisdiction.  In  the 
case  of  Booth,  which  subsequently  came  before  this  court. 
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it  not  only  sastaiued  the  action  of  one  of  its  ja^ticos  in  dis- 
charging a  prisoner  held  in  custody  hy  a  marshal  of  the 
United  States,  under  a  warrant  of  coniniitnient  for  an  oftcncc 
against  the  laws  of  the  United  States,  ist^ucd  hy  a  i^onmiis- 
siouer  of  the  United  States;  but  it  discharged  tlie  same 
prisoner  when  subsequently  confined  under  sentence  of  tlio 
District  Court  of  the  United  States  for  the  same  ofionce, 
after  indictment,  trial,  and  conviction,  on  the  ground  that, 
in  its  judgment,  the  act  of  Congress  creating  the  ofience  was 
unconstitutional;  and  in  order  that  its  decision  in  that  re- 
spect  should  be  final  and  conclusive,  directed  its  clerk  to 
refuse  obedience  to  the  writ  of  error  issued  by  this  court, 
under  the  act  of  Congress,  to  bring  up  the  decision  for  re- 
view. 

It  is  evident,  as  said  by  this  court  when  the  case  of  Booth 
was  finally  brought  before  it,  if  the  power  asserted  hy  that 
State  court  existed,  no  offence  against  the  laws  of  the  United 
States  could  be  punished  by  their  own  tribunals,  without  the 
permission  and  according  to  tlie  judgment  of  the  courts  of 
the  State  in  which  the  parties  happen  to  be  imprisoned ;  that 
if  that  power  existed  in  that  State  court,  it  belonged  equally 
to  every  other  State  court  in  the  Union  where  a  prisoner  was 
within  its  territorial  limits;  and,  as  the  different  State  courts 
could  not  always  agree,  it  would  often  happen  that  an  act, 
which  was  admitted  to  be  an  ofiTence  and  justly  punishable 
in  one  State,  would  be  regarded  bb  innocent,  and  even  praise- 
worthy in  another,  and  no  one  could  suppose  that  a  govern- 
ment, which  had  hitherto  lasted  for  seventy  years,  "enforcing 
its  laws  by  its  own  tribunals,  and  preserving  the  union  of  the 
States,  could  have  lasted  a  single  year,  or  fulfilled  the  trusts 
committed  to  it,  if  offences  against  its  laws  could  not  have 
been  punished  without  the  consent  of  the  State  in  which 
the  culprit  was  found." 

The  decision  of  this  court  in  the  two  cases  which  grew 
out  of  the  arrest  of  Booth,  that  of  Ableman  v.  Booths  and  that 
of  The  United  Slates  v.  Booth j^  disposes  alike  of  the  claim  of 
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jorisdiction  by  a  State  court,  or  bj  a  State  judge,  to  inter- 
fere with  the  authority  of  the  United  States,  whether  that 
authority  be  exercised  by  a  Federal  officer  or  be  exercised 
by  a  Federal  tribunal.  In  the  first  of  these  cases  Booth  had 
been  arrested  and  committed  to  the  custody  of  a  marshal  of 
the  United  States  by  a  commissioner  appointed  by  the  District 
Court  of  the  United  States,  upon  a  charge  of  having  aided 
and  abetted  the  escape  of  a  fugitive  slave.  Whilst  thus  in 
custody  a  justice  of  the  Supreme  Court  of  Wisconsin  issued 
a  writ  of  habeas  corpus  directed  to  the  marshal,  requiring  him 
to  produce  the  body  of  Booth  with  the  cause  of  his  impris- 
onment. The  marshal  made  a  return,  stating  that  he  held 
the  prisoner  upon  the  warrant  of  the  commissioner,  a  copy 
of  which  he  annexed  to  and  returned  with  the  writ  To 
this  return  Booth  demurred  as  insufficient  in  law  to  justify 
his  detention,  and,  upon  the  hearing  which  followed,  the 
justice  held  his  detention  illegal,  and  ordered  his  discharge. 
The  marshal  thereupon  applied  for  and  obtained  a  ceriicrarij 
and  bad  the  proceedings  removed  to  the  Supreme  Court  of 
the  State,  where,  after  argument,  the  order  of  the  justice 
discharging  the  prisoner  from  custody  was  affirmed.  The 
decision  proceeded  upon  the  ground  that  the  act  of  Congress 
respecting  fugitive  slaves  was  unconstitutional  and  void. 

In  the  second  case.  Booth  had  been  indicted  for  the  ofience 
with  which  he  w^as  charged  before  the  commissioner,  and 
from  which  the  State  judge  had  discharged  him,  and  had 
been  tried  and  convicted  in  the  District  Court  of  the  United 
States  for  the  District  of  Wisconsin,  and  been  sentenced  to 
pay  a  fine  of  $1000,  and  to  be  imprisoned  for  one  month. 
Whilst  in  imprisonment,  in  execution  of  this  sentence,  ap- 
plication was  made  by  Booth  to  the  Supreme  Court  of  the 
State,  for  a  writ  of  habeas  carpus^  alleging  in  his  application 
that  his  imprisonment  was  illegal,  by  reason  of  the  uncon- 
stitutionality of  the  fugitive  slave  law,  and  that  the  District 
Court  had  no  jurisdiction  to  try  or  punish  him  tor  the  matter 
charged  against  hinu  The  court  granted  the  application, 
and  issued  the  writ,  to  which  the  sheriff^  to  whom  the  pris- 
oner had  been  committed  by  the  marshal,  returned  that  he 
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held  the  prisoner  hj  virtue  of  the  procoi'diiiicH  siikI  Miitiiuo 
of  the  District  Court,  n  copy  of  wliich  wa^  ainu'XiMl  lo*  his 
return.  Upon  demurrer  to  this  return,  the  court  a<ljn<lgi'd 
the  iniprisonment  of  Booth  to  be  illo^nl,  and  ordrnd  liini 
to  be  discharged  from  custody,  and  ho  was  accordingly  ^et 
at  liberty. 

For  a  review  in  this  court  of  the  jud^jnjcnts  in  hoih  of 
these  cases,  writs  of  error  were  prosecuttMl.  No  return, 
however,  was  made  to  the  writs,  the  clerk  of  the  Supreme 
Court  of  Wisconsin  having  been  directed  by  tliat  court  to 
refuse  obedience  to  them;  but  copies  of  the  records  .wore 
filed  by  the  Attorney-General,  and  it  was  ordered  by  this 
court  tl)at  they  should  be  received  with  the  same  efiect  and 
legal  operation  as  if  returned  by  the  clerk.  The  cases  were 
afterwards  beard  and  considered  together,  and  the  decision 
of  both  was  announced  in  the  same  opinion.  In  that  opinion 
the  Chief  Justice  details  the  facts  of  the  two  cases  at  length, 
and  comments  upon  the  character  of  the  jurisdiction  asserted 
by  the  State  judge  and  the  Btate  court;  by  the  State  judge 
to  supervise  and  annul  the  proceedings  of  a  commissioner 
of  the  United  States,  and  to  discharge  a  prisoner  committed 
by  him  for  an  ofience  against  the  laws  of  the  Unite<i  States; 
and  by  the  State  court  to  supervise  ami  annul  the  procei*(U 
ings  and  judgment  of  a  District  Court  of  the  United  Stales, 
and  to  discharge  a  prisoner  who  had  been  indicted,  tried, 
and  found  guilty  of  an  offence  against  the  laws  of  the  United 
States  and  sentenced  to  imprisonment  by  that  court. 

And  in  answer  to  this  assumption  of  judicial  power  by 
the  judges  and  by  the  Supreme  Court  of  Wisconsin  thus 
made,  the  Chief  Justice  said  as  follows:  If  they  "jm>.<scss 
the  jurisdiction  they  claim,  they  must  derive  it  either  from 
the  Uaited  States  or  the  State.  It  certainly  has  not  been 
conferred  on  them  by  the  United  States;  and  it  is  equally 
clear  it  was  not  in  the  power  of  the  State  to  confer  it,  even 
if  it  had  attempted  to  do  so;  for  no  State  can  authorize  one 
of  its  judges  or  courts  to  exercise  judicial  power,  by  habms 
corpus  or  otherwise,  within  the  jurisdiction  of  another  and 
independent  government.     And  although  the  State  of  Wis^ 
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coDsin  IB*  Bovereigii  witbiD  its  territorial  limits  to  a  certain 
extent,  yet  that  sovereignty  is  limited  and  restricted  by  the 
Constitution  of  the  United  States.  And  tlie  powers  of  the 
General  government  and  of  the  Btate,  althongli  both  exist 
and  are  exercised  within  the  same  territorial  limits,  are  yet 
sepanite  and  distinct  sovereignties,  acting  separately  and  in« 
dependently  of  each  otlier,  within  their  respective  spheres. 
And  the  sphere  of  action  appropriated  to  the  United  States, 
is  as  far  beyond  the  reach  of  the  judicial  process  issoed  by 
a  State  judge  or  a  State  court,  as  if  the  line  of  division  was 
traced  by  landmarks  and  monuments  visible  to  the  eye. 
And  the  State  of  Wisconsin  had  no  more  power  to  author- 
ize these  proceedings  of  its  judges  and  courts,  than  it  would 
have  had  if  the  prisoner  had  been  confined  in  Michigan,  or 
in  any  other  State  of  the  Union,  for  an  offence  against  the 
laws  of  the  State  in  which  he  was  imprisoned/' 

It  is  in  the  consideration  of  this  distinct  and  jndependent 
character  of  the  government  of  the  United  States,  from  that 
of  the  government  of  the  several  States,  that  the  solution  of 
the  question  presented  in  this  case,  and  in  similar  cases, 
must  be  found.  There  are  within  the  territorial  limits  of 
each  State  two  governments,  restricted  in  their  spheres  of 
action,  but  independent  of  each  other,  and  supreme  within 
their  respective  spheres.  Each  has  its  separate  departments; 
each  has  its  distinct  laws,  and  each  has  its  own  tribunals  for 
their  enforcement.  Neither  government  can  intrude  within 
the  jurisdiction,  or  authorize  any  interference  therein  by  its 
judicial  ofiicers  with  the  action  of  the  other.  The  two  gov- 
ernments in  each  State  stand  in  their  respective  spheres  of 
action  in  the  same  independent  relation  to  each  other,  ex- 
cept in  one  particular,  that  they  would  if  their  authority 
embraced  distinct  territories.  That  particular  consists  in 
the  supremacy  of  the  authority  of  the  United  States  when 
any  conflict  arises  between  the  two  governments.  The  Con- 
stitution and  the  laws  passed  in  purauance  of  it,  are  declared 
by  the  Constitution  itself  to  be  the  supreme  law  of  the  land, 
and  the  judges  of  every  State  are  bound  thereby,  *^  anything 
in  the  constitution  or  laws  of  any  State  to  the  contrary  not- 
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withstanding.''  Whenever,  therefore,  any  conflict  arises  be- 
tween the  enactments  of  the  two  sovereignties,  or  in  the 
enforcement  of  their  asserted  anthorities,  those  of  the  Na- 
tionnl  government  must  have  snpremacjr  until  the  validity 
of  the  different  enactments  and  authorities  can  be  finally 
determined  by  the  tribunals  of  the  United  Statea  This 
temporary  supremacy  until  judicial  decision  by  the  National 
tribunals,  and  the  ultimate  determination  of  the  conflict  by 
such  decision,  are  essential  to  the  preservation  of  order  and 
peace,  and  the  avoidance  of  forcible  collision  between  the 
two  governments.  **The  Constitution,"  as  said  by  Mr. 
Chief  Justice  Taney,  *^  was  not  framed  merely  to  guard  the 
States  against  danger  from  abroad,  but  chiefly  to  secure 
union  and  harmony  at  home ;  and  to  accomplish  this  end  it 
was  deemed  necessary,  when  the  Constitution  was  framed, 
that  many  of  the  rights  of  sovereignty  which  the  States  then 
possessed  should  be  ceded  to  the  General  government;  and 
that  in  the  sphere  of  action  assigned  to  it,  it  should  be  su- 
preme and  strong  enough  to  execute  its  own  laws  by  its  own 
tribunals,  without  interruption  from  a  State,  or  from  State 
authorities."  And  the  judicial  power  conferred  extends  to 
all  cases  arising  under  the  Constitution,  and  thus  embraces 
every  legislative  act  of  Congress,  whether  passed  in  pursu- 
ance of  it,  or  in  disregard  of  its  provisions.  The  Constitu- 
tion is  under  the  view  of  the  tribunals  of  the  United  States 
when  any  act  of  Congress  is  brought  before  them  for  con- 
sideration. 

Such  being  the  distinct  and  independent  character  of  the 
two  governments,  within  their  respective  spheres  of  action, 
it  follows  that  neither  can  intrude  with  its  judicial  process 
into  the  domain  of  the  other,  except  so  far  as  such  intrusion 
may  be  necessary  on  the  part  of  the  National  government  to 
preserve  its  rightful  supremacy  in  cases  of  conflict  of  au- 
thority. In  their  laws,  and  mode  of  enforcement,  neither  is 
responsible  to  the  other.  How  their  respective  laws  shall 
be  enacted;  how  they  shall  be  carried  into  execution;  and 
in  what  tribunals,  or  by  what  officers;  and  how  much  dis- 
cretion, or  whether  any  at  all  shall  be  vested  in  their  officers, 
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are  matters  subject  to  their  own  control,  and  in  the  regula- 
tion of  which  neither  can  interfere  with  the  other. 

Now,  among  the  powers  assigned  to  the  National  govern- 
ment, is  the  power  '*  to  raise  and  support  armies,^'  and  the 
power  **  to  provide  for  the  government  and  regulation  of  the 
land  and  nuval  forces/'  The  execution  of  these  powers  falls 
within  the  line  of  its  duties;  and  its  control  over  the  subject 
is  plenary  and  exclusive.  It  can  determine,  without  ques- 
tion from  any  State  authority,  how  the  armies  shall  be  raised, 
whether  by  voluntary  enlistment  or  forced  draft,  the  age  at 
which  the  soldier  shall  be  received,  and  the  period  for  which 
he  shall  be  taken,  the  compensation  he  shall  be  allowed, 
and  the  service  to  which  he  shall  be  assigned.  And  it  can 
provide  the  rules  for  the  government  and  regulation  of  the 
forces  after  they  are  raised,  define  what  shall  constitute  mili- 
tary offences,  and  prescribe  their  punishment.  No  inter- 
ference with  the  execution  of  this  power  of  the  National  gov- 
ernment in  the  formation,  organization,  and  government  of 
its  armies  by  any  State  officials  could  be  permitted  without 
greatly  impairing  the  efficiency,  if  it  did  not  utterly  destroy, 
this  branch  of  the  public  service.  Probably  in  every  county 
and  city  in  the  several  States  there  are  one  or  more  officers 
authorized  by  law  to  issue  writs  of  habeas  carpus  on  behalf 
of  persons  alleged  to  be  illegally  restrained  of  their  liberty; 
and  if  soldiers  could  be  taken  from  the  army  of  the  United 
States,  and  the  validity  of  their  enlistment  inquired  into  by 
any  one  of  these  officers,  such  proceeding  could  be  taken  by 
all  of  them,  and  no  movement  could  be  made  by  the  National 
troops  without  their  commanders  being  subjected  to  con- 
stant annoyance  and  embarrassment  from  this  source.  The 
experience  of  the  late  rebellion  has  shown  us  that,  in  times 
of  great  popular  excitement,  there  may  be  found  in  every 
State  large  numbers  ready  and  anxious  to  embarrass  the 
operations  of  the  government,  and  easily  persuaded  to  be- 
lieve every  step  taken  for  the  enforcement  of  its  authority 
illegal  and  void.  Power  to  issue  writs  of  habeas  corpus  for 
the  discharge  of  soldiers  in  the  military  service,  in  the  bands 
of  parties  thus  disposed,  might  be  used,  and  often  would  be 
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need,  to  the  great  detriment  of  the  public  service.  In  maoy 
exigCDcies  the  measured  of  the  National  government  might 
iu  this  way  be  entirely  bereft  of  their  efBcacy  and  value.  An 
appeal  in  such  cases  to  this  court,  to  correct  the  erroneous 
action  of  these  officers,  would  afibi'd  no  adequate  remedy. 
Proceedings  on  habeas  ccrpus  are  summarj',  and  the  delay 
incident  to  bringing  the  decision  of  a  State  officer,  through 
the  highest  tribunal  of  the  State,  to  this  court  for  review, 
would  necessarily  occupy  3'ears,  and  in  the  meantime,  where 
the  soldier  was  discharged,  the  mischief  would  be  accom* 
plished.  It  is  manifest  that  the  powers  of  the  National  gov- 
ernment could  not  be  exercised  with  energy  and  efficiency 
at  all  times,  if  its  acts  could  be  interfered  with  and  con- 
trolled for  any  period  by  officers  or  tribunals  of  another 
sovereignty. 

It  is  true  similar  embarrassment  might  sometimes  be  oc- 
casioned, though  in  a  less  degree,  by  the  exercise  of  the  au- 
thority to  issue  the  writ  possessed  by  judicial  officers  of  the 
United  States,  but  the  ability  to  provide  a  speedy  remedy 
for  any  inconvenience  following  from  this  source  would 
always  exist  with  the  National  legislature. 

State  judges  and  State  courts,  authorized  by  laws  of  their 
States  to  issue  writs  of  habeas  corpus^  have  undoubtedly  a 
right  to  issue  the  writ  in  any  case  where  a  party  is  alleged 
to  be  illegally  confined  within  their  limits,  unless  it  appear 
upon  his  application  that  he  is  confined  under  the  authority, 
or  claim  and  color  of  the  authority,  of  the  United  States,  by 
an  officer  of  that  government.  If  such  &ct  appear  upon  the 
application  the  writ  should  be  refused.  If  it  do  not  appear, 
the  judge  or  court  issuing  the  writ  has  a  right  to  inquire 
into  the  cause  of  imprisonment,  and  ascertain  by  what  au- 
thority the  person  is  held  within  the  limits  of  the  State; 
and  it  is  the  duty  of  the  marshal,  or  other  officer  having  the 
custody  of  the  prisoner,  to  give,  by  a  proper  return,  informa- 
tion in  this  respect.  His  return  should  be  sufficient,  in  its 
detail  of  facts,  to  show  distinctly  that  the  imprisonment  is 
under  the  authority,  or  claim  and  color  of  the  authority,  of 
the  United  States,  and  to  exclude  the  suspicion  of  imposition 
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or  oppression  on  his  part  And  the  process  or  orders,  under 
which  the  prisoner  is  held,  should  be  prodaced  with  the  re* 
turn  and  submitted  to  inspection,  in  order  that  the  court  or 
judge  issuing  the  writ  may  see  that  the  prisoner  is  held  by 
the  officer,  in  good  faith,  under  the  authority,  or  claim  and 
color  of  the  authori^,  of  the  United  States,  and  not  under 
the  mere  pretence  of  having  such  authority. 

This  right  to  inquire  by  process  of  habeas  ecrpuSy  and  the 
duty  of  the  officer  to  make  a  return,  ^'  grows  necessarily/' 
says  Mr.  Chief  Justice  Taiiey,  '^  out  of  the  complex  character 
of  our  government  and  the  existence  of  two  distinct  and 
separate  sovereignties  within  the  same  territorial  space,  each 
of  them  restricted  in  its  power,  and  each  within  its  sphere 
of  action,  prescribed  by  the  Constitution  of  the  United 
States,  independent  of  the  other.  But,  after  the  return  is 
made,  and  the  State  judge  or  court  judicially  apprised  that 
the  party  is  in  custody  under  the  authority  of  the  United 
States,  they  can  proceed  no  further.  They  then  know  that 
the  prisoner  is  within  the  dominion  and  jurisdiction  of  an- 
other government,  and  that  neither  the  writ  of  habeas  corpus 
nor  any  other  process  issued  under  State  authority  can  pass 
over  the  line  of  division  between  the  two  sovereignties.  He 
is  then  within  the  dominion  and  exclusive  jurisdiction  of  the 
United  States.  If  he  has  committed  an  oftence  against  their 
laws,  their  tribunals  alone  can  punish  him.  If  he  is  wrong- 
fully imprisoned,  their  judicial  tribunals  can  release  him  and 
affi>rd  him  redress." 

Some  attempt  has  been  made  in  adjudications,  to  which 
our  attention  has  been  called,  to  limit  the  decision  of  this 
court  in  AbUman  v.  Boathy  and  The  United  States  v.  Booths  to 
cases  where  a  prisoner  is  held  in  custody  under  undisputed 
lawful  authority  of  the  United  States,  as  distinguished  from 
bis  imprisonment  under  claim  and  color  of  such  authority. 
But  it  is  evident  that  the  decision  does  not  admit  of  any 
'such  limitation.  It  would  have  been  unnecessary  to  en- 
force, by  any  extended  reasoning,  such  as  the  Chief  Justice 
uses,  the  position  that  when  it  appeared  to  the  judge  or  offi- 
cer issuing  the  writ,  that  the  prisoner  was  held  under  undis- 
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poted  lawful  anthority,  he  should  proceed  uo  farther.  No 
Federal  judge  eveu  could,  iu  such  case,  release  the  party 
from  imprisonmeDt,  except  upon  bail  wheu  that  was  allow- 
able. The  deteutioo  beiug  by  admitted  lawful  authorit}^  no 
judge  could  set  the  prisoner  at  liberty,  except  in  that  way, 
at  any  stage  of  the  proceeding.  All  that  is  meant  by  the 
language  used  is,  that  the  State  judge  or  State  court  should 
proceed  no  further  when  it  appears,  from  the  application  of 
the  party,  or  the  return  made,  that  the  prisoner  is  held  by 
an  officer  of  the  United  States  under  what,  in  truth,  pur- 
ports to  be  the  authority  of  the  United  States ;  that  is,  an 
authority,  the  validity  of  which  is  to  be  determined  by  the 
Constitution  and  laws  of  the  United  States.  If  a  party  thus 
held  be  illegally  imprisoned  it  is  for  the  courts  or  judicial 
officers  of  the  United  States,  and  those  courts  or  officers 
alone,  to  grant  him  release. 

This  limitation  upon  the  power  of  State  tribunals  and 
State  officers  furnishes  uo  just  ground  to  apprehend  that 
the  liberty  of  the  citizen  will  thereby  be  endangered.  The 
United  States  are  as  much  interested  iu  protecting  the  citi- 
zen from  illegal  restraint  under  their  authority,  as  the  several 
States  are  to  protect  him  from  the  like  restraint  under  their 
authority,  and  are  no  more  likely  to  tolerate  any  oppression. 
Their  courts  and  judicial  officers  are  clothed  with  the  power 
to  issue  the  writ  of  habeas  corpus  in  all  cases,  where  a  party 
is  illegally  restrained  of  his  liberty  by  an  officer  of  the  United 
States,  whether  such  illegality  consist  in  the  character  of  the 
process,  the  authority  of  the  officer,  or  the  invalidity  of  the 
law  under  which  he  is  held.  And  there  is  no  just  reason  to 
believe  that  they  will  exhibit  any  hesitation  to  exert  their 
power,  when  it  is  properly  invoked.  Certainly  there  can  be 
DO  ground  for  supposing  that  their  action  will  be  less  prompt 
and  efficient  in  such  cases  than  would  be  that  of  State  tri- 
bunals and  State  officers.* 

It  follows,  from  the  views  we  have  expressed,  that  the 
court  commissioner  of  Dane  County  was  without  jurisdiction 

*  In  the  matter  of  Severy,  4  Clifford.    In  the  matter  of  Keeler,  Hemp- 
»tead,  806. 
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to  issue  the  writ  of  habeas  eorpus  for  the  disebai^  of  the 
prisoner  in  this  case,  it  appearing,  upon  the  application  pre- 
sented to  him  for  the  writ,  that  the  prisoner  was  held  bj  an 
officer  of  the  United  States,  under  claim  and^  color  of  the 
authority  of  the  United  States,  as  an  enlisted  soldier  mus- 
tered into  the  military  service  of  the  National  government; 
and  the  same  information  was  imparted  to  the  commissioner 
by  the  return  of  the  officer/  The  commissioner  was,  both 
by  the  application  for  the  writ  and  the  return  to  it,  apprised 
that  the  prisoner  was  within  the  dominion  and  jurisdiction 
of  another  government,  and  that  no  writ  of  habeas  carpus 
issued  by  him  could  pass  over  the  line  which  divided  the 
two  sovereignties. 

The  conclusion  we  have  reached  renders  it  unnecessary 
to  consider  how  &r  the  declaration  of  the  prisoner  as  to  his 
age,  ill  the  oath  of  enlistment,  is  to  be  deemed  conclusive 
evidence  on  that  point  on  the  return  to  the  writ 

JUDQMBNT  RBYBRSBD. 

The  CHIEF  JUSTICE,  dissenting 

I  cannot  concur  in  the  opinion  just  read.  I  have  no  doubt 
of  the  right  of  a  State  court  to  inquire  into  the  jurisdiction 
of  a  Federal  court  upon  habeas  corpus^  and  to  discharge  when 
satisfied  that  the  petitioner  for  the  writ  is  restrained  of  lib- 
erty by  the  sentence  of  a  court  without  jurisdiction.  If  it 
errs  in  deciding  the  question  of  jurisdiction,  the  error  must 
be  corrected  in  the  mode  prescribed  by  the  25th  section  of 
the  Judiciary  Act ;  not  by  denial  of  the  right  to  make  in- 
quiry. 

I  have  still  less  doubt,  if  possible,  that  a  writ  of  habeas 
corpus  may  issue  from  a  State  court  to  inquire  into  the 
validity  of  imprisonment  or  detention,  without  the  sentence 
of  any  court  whatever,  by  an  officer  of  the  United  States. 
The  State  court  may  err;  and  if  it  does,  the  error  may  be 
corrected  here.  The  mode  has  been  prescribed  and  should 
be  followed. 

To  deny  the  right  of  State  courts  to  issue  the  writ,  or, 
what  amounts  to  the  same  thing,  to  concede  the  right  to 
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issue  and  to  deny  the  right  to  adjudicate,  is  to  deny  the 
right  to  protect  the  citizen  by  habeas  carpus  against  arbitrary 
imprisonment  in  a  large  class  of  cases;  and,  I  am  thoroughly 
persuaded,  was  never  within  the  contemplation  of  the  Con- 
vention which  framed,  or  the  people  who  adopted,  the  Con- 
stitution. That  instrument  expressly  declares  that  ^Hhe 
privilege  of  the  writ  of  habeas  corpus  shall  not  be  suspended, 
unless  when,  in  case  of  rebellion  or  invasion,  the  public 
safety  may  require  if 


ErrcHEN  V.  Bedford. 

1.  Where  a  penon  acknowledged  the  receipt  of  "the  man  of  $119,000  in 

bimd»  '*  of  a  railroad  company,  and  of  "  60,405  doUara  of  coupons," 
amounting  in  the  aggregate  to  "the  sum  of  $169,405,"  "  which  said  turn 
he  promised  to  expend  in  the  purchase  of  lands  "  of  that  same  railroad 
company,  "  at  or  near  the  average  price  of  $5  per  acre ;"  held,  that  thia 
was  a  trust  to  huy  the  lands  with  the  bonds  at  or  near  the  price  of  $5 
an  acre;  and  not  to  buy  them  with  the  proceeds  of  the  bonds  after  they 
were  sold  at  a  nominal  price. 

2.  Purchasers  who  fraudulently  purchased,  in  breach  of  the  trust,  hM  liable 

in  trover. 
8.  The  statute  law  of  Arkansas  has  not  changed  the  common  law  rule,  that 

a  husband  cannot  legally  make  a  gift  to  his  wife  during  coverture. 
4.  Where  a  husband  has  not  parted  with  the  legal  title  to  bonds  of  which 

he  may  have  made  an  equitable  gift  for  his  wife's  benefit,  he  can  call 

any  person  to  account  who  unlawfully  converts  them. 

Error  to  the  Circuit  Court  for  the  District  of  Missouri. 

Kitchen,  a  citizen  of  Arkansas,  brought  trover  in  the 
court  below  against  a  certain  Bedford  and  one  Webber,  for 
the  conversion  of  one  hundred  and  nineteen  bonds  of  the 
Cairo  and  Fulton  Railroad  Company,  for  $1000  each,  dated 
October  1st,  1857,  and  payable  in  New  York  in  1882,  with 
semi-annual  interest  represented  by  interest  warrants  an- 
nexed to  the  bonds.  The  conversion  was  laid  as  on  the  1st 
of  December,  1866.  Plea,  "Not  guilty."  A  jury  being 
waived,  the  cause  was  tried  by  the  court  in  May,  1870,  and 
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judgment  rendered  for  the  defendants*  A  bill  of  exceptions 
was  taken,  however,  from  which  it  appeared  that  on  the  trial 
evidence  was  given  tending  to  establish  the  following  facts, 
to  wit: 

The  plaintiff,  on  the  16th  of  March,  1866,  being  owner  of 
the  bonds  described  in  the  declaration,  gave  them  to  his  wife, 
and  put  them  in  the  hands  of  one  W.  C.  Raybum,  on  the 
terms  and  for  the  purposes  set  out  in  the  following  writing, 
which  Ray  bum  executed  under  seal,  to  wit: 

<*  WAI.OOT,  AaxAinAS,  Harcb  ISth,  186S. 

"Beceived  fVom  Martha  Kitchen,  the  sum  of  one  hundred  and 
nineteen  thoasand  dollars  in  bonds  of  the  Cairo  and  Falton  Sail- 
road  Companj  of  Missouri,  and  I  also  received  fiily  thousand 
four  hundred  and  five  dollars  of  coupons  or  interest  warrants, 
doe  and  owing  by  said  company,  amoantiog  in  the  aggregate  to 
the  swn  of  one  hundred  and  sixty-nine  thousand  foar  hundred 
and  five  dollars,  which  said  sum  I  promise  to  expend  In  the  pur- 
chase of  lands  from  John  Hoore,  John  Wilson,  and  Albert  6. 
Waterman,  trustees  of  the  said  railroad  company  of  Missouri, 
at  or  near  the  average  price  of  five  dollars  per  acre,  taking  the 
deeds  in  my  own  name;  and  I  farther  promise  to  sell  all  the 
lands  purchased  as  aforesaid,  as  soon  as  possible,  at  such  prices 
as  the  said  Kitchen  may  direct,  and  if  I  shoald  fail  to  sell  all 
said  lands,  as  soon  as  said  Kitchen  may  desire,  then  I  promise 
to  sell  the  same  at  public  auction,  whenever  so  directed  by  the 
said  Kitchen,  and  after  dedacting  the  expenses  of  stamps  and 
necessary  travelling  expenses,  to  pay  unto  the  said  Martha 
Kitchen,  or  her  legal  representatives,  seven-eighths  of  all  the 
money  that  I  may  sell  the  said  lands  for.  Given  under  my 
hand  and  seal  the  date  above  written. 

[ssal]  "W.  C.  Eatburm." 

Bayburn  having  received  the  bonds  for  the  purpose  thus 
indicated,  in  December,  1866,  sold  and  delivered  them  to 
the  defendant  Bedford,  for  $10,000,  and  he  sold  and  deliv- 
ered  them  to  defendant  Webber,  who  afterwards  sold  them 
for  $26,840,  each  knowing,  when  purchasing,  the  purposes 
for  which  Bayburn  held  them,  as  expressed  in  the  writing. 
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A  demand  for  the  bonds  and  coupons,  was  made  by  the 
plaintiff  of  the  defendants  before  the  suit  was  brought. 

The  court  declared  that^  on  this  evidence  tlie  plaintiff 
could  not  recover,  and  the  plaintiff  having  excepted,  now 
brought  the  case  here  accordingly 

Messrs.  Oarlisle  and  McPhersmyfcr  the  plaintiff  in  error: 

The  bonds  were  those  of  the  Cairo  and  Fulton  Railroad 
Company,  and  were  '*  put  in  the  hands "  of  Bayburn  **  to 
expend  in  the  purchase  of  lands  from  the  trustees  of  the 
company;''  a  most  natural  use  of  them;  since  in  so  using 
them,  they  could  be  used  as  money,  and  their  full  or  best 
value  got;  the  only  way  it  is  obvious  in  which  they  could  be 
so  used,  or  such  value  could  be  got.  The  case,  then,  is  that 
of  a  delivery  of  a  thing  in  trust  upon  an  agreement  to  con- 
foi*m  to  the  purpose  of  the  trust.  But  this  is  the  definition 
of  a  bailment,  not  of  a  sale.  The  transaction  indeed  has  no 
aspect  of  a  sale. 

These  bonds  having  been  disposed  of  in  a  way  different 
from  the  specific  one  for  which  they  were  given  to  Rayburn, 
there  has  been  a  conversion,  and  trover  lies. 

J!fr.  T.  T.  Ganli^  contra : 

1.  A  fair  construction  of  the  paper  is,  that  the  bonds  and 
coupons  were  absolutely  sold  to  Uayburn  at  poTj  and  that  be 
stipulated  to  invest  this  par  value  in  lands,  as  prescribed  in 
the  bond.  It  is  declared  expressly  that  he  has  received  two 
sums  of  money  amounting  to  $169,405,  *^  which  said  sum^* 
he  promises  to  expend  in  the  purchase  of  lands,  &c. ;  that 
is  to  say,  he  takes  the  bonds,  charges  himself  with  their  par 
value,  and  agrees  to  invest  that  amount  or  *'6um"  in  the 
purchase  of  lands. 

The  case  shows  nothing  of  the  value  of  the  bonds  in  De- 
cember, 1866 ;  nor  anything  to  show  that  the  price  at  which 
— ^as  we  suppose — Rayburn  took  them,  was  not  their  then 
true  market  price.  It  is  obvious  from  the  difference  be- 
tween the  price  at  which  Bedford  bought  them  and  that  at 
which  he  sold  them,  that  the  bonds  were  bonds  having  what  is 


416  Encnrar  v.  Bbdioed.  [Sap.  Ot 


opinion  of  tbo  ooort. 


known  as  ^*  a  speculative  valae;''  an  immeuBe  class  of  bonds 
in  this  country.  If  $169,405  was  a  fair  market  value,  every 
presumption  is  in  favor  of  a  sale,  rather  than  of  a  bailment. 
If  this  view  is  right,  and  Bayburn  has  not  invested — a  matter 
not  shown  on  the  other  side,  nor  by  us  admitted — then  a 
suit  for  breach  of  covenant  lies  against  him ;  but  not  trover 
against  his  vendees. 

But  certainly  if  there  was  a  trust,  it  was  a  trust  with  a 
power  to  sell,  and  invest  proceeds.  The  sale  has  been  made, 
and  non  constat  but  that  the  proceeds  have  been  invested. 
Embezzlement  is  not  to  be  presumed ;  and  it  is  not  proved. 
Whether  invested  or  not  invested — no  charge  of  fraud  at  all 
being  made  as  respects  //t€?7i— suit  cannot  be  maintained 
against  the  vendees  for  making  a  purchase  under  a  sale 
authorized  and  obligatory.  As  matter  of  fact,  there  is  no 
proof  that  the  prices  paid  by  both  Bedford  and  Webber — 
great  as  the  difference  betwe^  them  was — were  not  both 
true  market  prices  at  this  time.  In  ^^ fancy  stocks''  fluc- 
tuations are  violent. 

2.  But  Kitchen  had  given  the  bonds  to  his  wife,  and 
Bayburn  receives  them  from  her.  The  husband  does  not 
once  appear  in  the  history,  after  his  gifi.  The  wife  should 
have  been  joined  with  the  husband  as  plaintiff 

JReply :  The  husband  had  owned  the  bonds,  and  he  it  was 
wno  ^^  put  them  in  the  hands  of  Rayburn."  As  between 
husband  and  wife,  no  valid  gift  could  be  made  to  her;  and 
if  the  bonds  had  been  delivered  to  her  when  the  husband 
resumed  possession  they  would  become  his  own.  The  re- 
ceipt is  to  be  construed  in  connection  with  the  rest  of  the 
evidence,  which  shows  that  the  bonds  were  received  from 
the  plaintiff,  and  were  his  property,  and  were  intended  to 
be  dedicated  to  his  wife's  use  in  the  manner  provided  in  the 
receipt.  But  all  this  is  unimportant  The  husband  alone 
can  bring  trover  for  conversion  of  the  wife's  chattels. 

Mr.  Justice  BRADLEY  delivered  the  opinion  of  the  court 
Supposing  the  facts  upon  the  evidence  of  which  the  court 
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below  declared  that  the  plaintiff  conld  not  recover,  to  Lave 
been  sufficiently  proven,  it  Beems  to  us  that  the  court  erred 
in  taking  the  view  of  the  case  which  it  did.  Rajburn  had 
possession  of  the  bonds  for  the  purpose  of  purchasing  there- 
with, for  the  benefit  of  Mrs.  Kitchen,  lands  of  the  niih*oad 
company  which  had  issued  them,  '*  at  or  near  the  average 
price  of  five  dollars  per  acre.''  Instead  of  doing  this,  as  he 
was  bound,  he  sold  them  to  Bedford  for  six  cents  on  the 
dollar;  and  Bedford  sold  them  to  Webber  at  a  hundred  and 
fifty  per  cent,  advance,  both  knowing  the  object  for  whicb 
Rayburn  held  the  bonds.  A  clearer  case  of  fraudulent  breach 
of  trust,  it  is  difficult  to  conceive,  and  the  defendants  being 
participes  criminis^  were  bound  to  deliver  the  bonds  and  cou- 
pons to  the  plaintiff  when  he  demanded  them. 

It  is  contended  that  by  the  fair  construction  of  the  paper, 
Rayburn  was  to  sell  the  bonds  for  what  he  could  get,  and 
invest  the  proceeds  in  lands,  and  non  constat  that  he  has  not 
done  so;  or  at  all  events,  the  defendants,  as  purchasers  from 
Rayburn,  have  good  title  to  the  bonds,  because  he  was  in- 
vested with  a  trust  to  sell  them.  But  the  paper  does  not  so 
read.  It  declares  that  Rayburn  had  received  **  the  scan  of 
one  hundred  and  nineteen  thousand  dollars  in  bonds  of  the 
Cairo  and  Fulton  Railroad  Company,  and  fifty  thousand 
four  hundred  and  five  dollars  of  coupons,  &c.,  amounting  in 
the  aggregate  to  the  sum  of  one  hundred  and  sixty-nine 
thousand  four  hundred  and  five  dollars,  which  said  sum^  I 
promise  to  expend  in  the  purchase  of  lands,  &c.,  at  or  near 
the  average  price  of  five  dollars  per  acre."  In  other  words, 
he  was  to  purchase  lands  with  the  bonds  and  coupons  at  five 
dollars  per  acre,  not  with  the  proceeds  of  them,  after  being 
sold  at  a  nominal  price.  He  was  to  procure  an  acre  for 
every  five  dollars  of  the  bonds  and  coupons.  That  was  the 
trust  which  he  assumed.  If  he  was  unable  to  perform  it, 
he  should  have  returned  the  bonds,  and  not  have  sold  them 
at  six  cents  on  the  dollar.  The  defendants,  when  they 
bought  them  under  these  circumstances,  did  so  at  their 
peril,  and  were  bound  to  restore  the  bonds  to  the  plaintiff. 
VOL.  xin.  27 
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Having  refused  to  do  this,  tbey  were  liable  to  him  for  the 
fair  value  of  the  bouds  at  the  time  of  the  demand. 

Mrs.  Kitchen  was  not  a  necessary  party  to  the  suit  The 
bonds  were  never  hers  in  law.  By  the  laws  of  Arkansas,  a 
husband  cannot  legally  make  a  gift  to  his  wife  during  the 
marriage.  He  could  not  do  so  at  the  common  law,  and  the 
statute  of  Arkansas  which  enables  a  married  woman  to  take 
and  hold  property  in  her  own  right,  expressly  provides  that 
no  conveyance  from  a  man  to  his  wife,  directly  or  indirectly, 
shall  entitle  her  to  any  benefits  or  privileges  of  the  act."^ 

Perhaps  he  might  have  made  an  equitable  gift  for  her 
benefit  But  in  this  case,  the  husband  had  not  parted  with 
the  legal  title  to  the  bonds,  and  had  a  right  to  call  any  per- 
son to  account  who  unlawfully  converted  them. 

JuDGMBNT  RBVBRSSi),  with  directions  to  award  a  venire  de 
novo. 

Mr.  Justice  STRONG  stated  that  he  was  unable  to  con- 
strue the  contract  upon  which  the  plaintiff  relied,  as  it.was 
construed  by  a  majority  of  the  court,  and  for  that  reason, 
among  others,  he  dissented  from  the  judgment 


Davbnport  v.  Lamb  bt  al. 

1.  The  act  of  Oongreu  of  1S86  aothorising  the  issue  of  petentt  for  land  in 
the  name  of  deceased  parties,  who  in  their  lifetime  became  entitled  to 
soch  patents,  applies  to  patents  ondor  the  act  of  Congress  of  September 
27th,  1850,  called  the  I>onation  Act  of  Oregon ;  and  soch  patents  enure 
to  the  parties  designated  in  the  Donation  Act,  and  not  solely  to  the  par* 
ties  designated  in  the  act  of  1886. 

8.  The  Donation  Act  declared  that  in  case  husband  or  wife  should  die  before 
a  patent  issues,  the  sunrivor  and  children,  or  heirs,  should  be  entitled 
to  the  share  or  interest  of  the  deceased  in  equal  proportions,  except 
where  the  deceased  should  otherwise  dispose  of  the  property  by  will ; 
hsld  that  each  of  the  children,  and  the  surviying  husband  or  wife,  took 

*  Digest  of  StatQtes  of  Arkansas,  p.  765,  tit  Married  Women. 


Dec.  1871.]  Davenport  v.  Lamb.  419 


8uteiD«nt  of  the 


equal  shares,  and  that  the  property  of  the  deceased  was  not  to  be  di- 
Tided  so  as  to  give  ono-half  to  the  sorvWiDg  husband  or  wife,  and  the 
other  half  to  the  children  or  heirs  of  the  doceaned. 

8.  A  ccivenant  to '* warrant  and  defend"  property  for  which  a  quit-claim 
deed  is  executed  '*  aguinst  all  claims,  the  United  States  excepted,"  only 
applies  to  claims  from  other  sources  than  the  United  States.  It  does 
not  cover  any  interest  of  the  United  States,  nor  preclude  Its  acquisition 
hy  the  covenantors  or  their  heirs  for  themselves. 

4.  A  covenant  that  if  the  grantors  **  obtain  the  fee  simple  "  to  property  con- 
veyed "  from  the  government  of  the  United  States  they  will  convey  the 
same  "  to  the  grantee,  his  heirs,  or  assigns,  '*  by  deed  of  general  war- 
ranty "  only  takes  effect  in  case  the  grantors  acquire  the  title  directly 
from  the  United  States,  and  does  not  cover  the  acquisition  of  the  tStl« 
of  the  United  States  from  any  Intermediate  party. 

Appbal  from  the  Circuit  Court  for  the  District  of  Oregon. 

Emma  Lamb  and  Ida  Squires,  asserting  themselves  as 
granddaughters  of  one  Daniel  Lownsdale,  to  own  each  an 
undivided  one-tenth  of  ^^  the  south  half  of  Block  G  "  in 
Portland,  Oregon,  filed  a  bill  against  their  co-heirs  and  per- 
sons claiming  under  them  for  a  partition ;  one  Davenport, 
who  set  up  a  title  adverse  to  them  all,  being  made  a  party 
defendant,  and  the  real  matter  in  issue  being  the  validity  of 
the  title  set  up  by  him. 

The  case  was  thus : 

On  the  25th  of  June,  1850,  Daniel  Lownsdale,  Stephen 
Coffin,  and  W.  W.  Chapman,  were  the  owners  of  a  land 
claim,  embracing  a  portion  of  the  tract  upon  which  the  city 
of  Portaiid  is  situated.  The  legal  title  to  the  property*  was 
then  in  the  United  States,  but  the  parties,  asserting  their 
claim  to  the  possession  under  the  law  of  the  provisional 
government  of  the  Territory,  expected  that  legislation  would 
be  taken  at  an  early  day  by  Congress  for  the  transfer  of  the 
title  to  them,  or  some  one  of  them.  This  expectation  of 
legislation  on  their  behalf  was  common  with  all  occupants 
of  land  in  Oregon,  whose  rights  were  merely  possessory,  the 
fee  of  the  entire  land  in  the  Territory  being  in  the  United 
States.  With  this  expectation  these  claimants,  on  the  day 
named,  executed  a  deed  to  Chapman,  one  of  their  own 
number,  of  numerous  lots  and  blocks  in  Portland,  into 
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which  a  portion  of  their  claim  had  been  divided,  including 
anioiig  them  the  already  mentioned  south  half  of  block  O, 
the  subject  of  the  bill.  The  deed  purported  for  the  consid- 
eration of  $60,000,  to  **  release,  confirm,  and  quit-claim ''  to 
Chapman,  his  heirs  and  assigns,  the  described  property;  and 
contained  two  covenants  on  the  part  of  the  grantors— one, 
to  warrant  and  defend  the  property  to  their  grantee,  his 
heirs  and  assigns  *^  against  all  claims  except  the  United  States;** 
and  the  other,  '*  that  if  they  obtain  the  fee^mpU  to  said  prop- 
ertjfjfroni  the  government  of  the  United  States^  they  will  convey 
the  same  "  to  the  grantee,  his  heirs  or  assigns,  *^  by  deed  of 
general  warranty"  The  interest  thus  acquired  by  Chapman 
in  the  south  half  of  block  G,  was  afterwards  assigned  by 
various  mesne  conveyances  to  the  defendant,  Davenport 

At  the  time  this  deed  was  executed  Lownsdale  was  a 
widower  having  three  children,  named  James,  Mary,  and 
Sarah.*  At  the  same  time  there  lived  in  the  same  tOwn  a 
widow  named  Nancy  Gillihan,  having  two  children,  called 
William  and  Isabella.  In  July,  1850,  the  widower  and  the 
widow  intermarried,  and  they  had,  as  the  issue  of  this  mar- 
riage, two  children,  named  Millard  and  Ruth. 

On  the  27th  of  September,  1850,  Congress  passed  the  act, 
which  is  generally  known  in  Oregon  as  the  Donation  Act, 
and  under  which  the  title  to  a  large  portion  of  the  real 
property  of  the  State  is  held.  It  is  entitled  *'  An  act  to 
create  the  office  of  surveyor-general  of  the  public  lands  of 
Oregon,  and  to  provide  for  the  survey  and  to  make  dona- 
tions to  the  settlers  of  the  said  public  lands. "f 

By  the  fourth  section  of  this  act  a  grant  of  land  was  made 
to  every  white  settler,  or  occupant  of  the  public  lands  in 
Oregon,  above  the  age  of  eighteen  years,  who  was  a  citizen 
of  tlie  United  States,  or  had  made  a  declaration  according 
to  law  of  his  intention  to  become  a  citizen,  or  should  make 
such  declaration  on  or  before  the  first  day  of  December, 
1861,  and  who  was  at  the  time  a  resident  of  the  Territory,  or 
might  become  a  resident  on  or  before  the  Ist  of  December, 

*  Mother  of  the  two  persons  complainants  in  the  biU. 
t  9  Stat  at  Large,  496. 
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1850,  and  who  should  reside  upon  and  cultivate  the  land  for 
four  consecutive  years,  and  otherwise  conform  to  the  pro- 
visions of  the  act.  The  grant  was  of  820  acres  of  land,  if  the 
settler  or  occupant  was  a  single  raan,  but  if  a  married  man, 
or  if  he  should  become  married  within  a  year  from  the  first 
of  December,  1850,  then  the  grant  was  of  640  acreSy  one-half 
to  himself  and  the  other  half  to  his  vrife^  to  be  held  by  her  in  her 
own  riffht. 

By  the  same  section  the  surveyor-general  was  required  to 
designate  of  the  land  thus  granted  the  part  enurmg  to  the  husband^ 
and  the  part  enuring  to  the  wife^  and  to  enter  the  same  on  the 
records  of  his  office;  and  it  was  provided  that  in  all  cases 
where  such  married  persons  complied  with  the  provisions  of 
the  act  so  as  to  entitle  them  to  the  grant,  whether  under  the 
previous  provisional  government  or  afterwards,  and  either 
should  die  before  the  issue  of  a  patent,  *•  the  survivor  and  children^ 
or  heirs,  of  the  deceased,  shall  be  entitled  to  the  share  or  interest  of 
the  deceased  in  equal  proportions,**  except  when  the  deceased 
should  otherwise  dispose  of  the  same  by  wilL 

Under  this  act  Lownsdale  was  a  donation  claimant,  and 
dated  the  commencement  of  his  settlement  on  the  22d  of 
September,  1848.  This  settlement  became  complete  on  the 
22d  of  September,  1852,  at  the  expiration  of  the  four  years 
prescribed.  The  proof  of  the  commencement  of  the  settle- 
ment and  of  the  continued  residence  and  cultivation  re- 
quired by  the  act  was  regularly  made;  and  of  the  land  the 
east  half  was  assigned  to  Lownsdale  and  the  west  half  to  his 
wife  Nancy.  Within  the  portion  thus  assigned  to  the  wife 
the  premises  in  controversy  were  included.  The  tract  thus 
claimed  and  settled  upon  embraced  a  fraction  over  178  acres, 
and  for  it,  in  October,  1860,  a  patent  certificate  was  given  to 
Lownsdale  and  wife,  and  in  June,  1865,  a  patent  of  the 
United  States  was  issued  to  them,  giving  and  granting  in 
terms  to  Daniel  Lownsdale  the  east  half  of  the  property,  and 
to  his  wife,  Nancy  Lownsdale,  the  west  half. 

Nancy  died  in  April,  1854,  before  the  issue  of  the  patent, 
leaving  the  four  children  already  mentioned — two,  William 
and  Isabella  Gillihan,  by  her  first  husband,  and  two,  Millard 
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and  Rnth  Lownsdale,  by  her  seconcL  These  four  children 
and  her  surviving  husband  Daniel  became  entitled  to  her 
interest  in  the  tract  set  apart  to  her;  thongh  in  what  shares 
the  husband  took  as  respected  the  children,  whether  one- 
half  or  only  one-fifth «  was  one  of  the  questions  in  the  case. 

In  January,  1860,  Daniel  purchased  the  interest  of  Isabella 
Gillihau.  He  himself  died  in  May,  1862,  intestate,  leaving 
as  his  heirs  the  four  children  already  named,  that  is  to  say, 
James  and  Mary,  by  his  first  wife,  and  Millard  and  Ruth 
by  his  second  w*ife;  and  also  two  children  (the  complainants 
in  this  ease)  of  his  deceased  daughter  Sarah,  by  his  first 
wife.  The  four  children  living,  each  inherited  one  undi- 
vided fifth  of  their  father's  estate,  and  the  two  children  of 
the  deceased  daughter,  each  one  undivided  tenth. 

In  1864,  William  Oillihan,  one  of  the  children  of  Nancy; 
brought  suit  in  one  of  the  courts  of  the  State  of  Oregon  for 
partition  of  the  tract  set  apart  to  Nancy  as  above-men- 
tioned— called  the  Nancy  Lownsdale  tract — making  defend- 
ants the  heirs  of  both  Daniel  and  Nancy,  and  numerous 
other  persons  purchasers  and  claimants  under  Daniel.  By 
the  decree  in  that  case  it  was  among  other  things  adjudged 
that  Daniel  was  the  owner  of  an  undivided  two-fifths  of  the 
entire  Nancy  Lownsdale  tract,  and  that  the  said  William 
Oillihan  and  Ruth  and  Millard  Lownsdale,  as  heirs  of  Nancy 
Lownsdale,  deceased,  were  each  entitled  to  an  undivided 
one-fifth  of  the  whole  of  said  tract,  and  certain  portions  of 
said  tract  were  decreed  and  set  apart  to  the  said  William, 
Rnth,  and  Millard,  to  be  held  by  them  in  severalty,  and  the 
residue  of  said  tract  was  set  apart  and  allotted  to  the  heirs, 
vendees,  or  claimants,  under  Daniel,  according  to  their  re- 
spective interests,  without  however  determining  the  extent 
of  the  respective  rights  and  interests  of  the  heirs,  and  ven- 
dees or  claimants  between  themselves,  and  by  reason  of  the 
said  partition  not  being  equal,  owelty  was  allowed  to  Wil- 
liam, Millard,  and  Ruth.  The  portion  set  apart  to  the  heirs, 
and  vendees  or  claimants,  under  Daniel,  included  the  south 
half  of  block  O,  the  premises  in  controversy. 

Two  granddaughters  of  Lownsdale,  through  his  daughter 
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Sarah,  now  deceased,  assumed  accordingly  that  through  their 
mother,  this  Sarah,  they  owned,  together,  her  undivided  one- 
fifth  of  the  south  half  of  the  block  O ;  each  of  them  of  course 
an  undivided  one-tenth. 

Davenport  denied  such  their  ownership,  asserting  that  he 
himself  owned  the  whole  of  the  south  half  of  the  block ;  or, 
if  not  the  whole,  then  five-eighths;  and,  if  not  five-eighths, 
then  one-half;  either  one  of  which  latter  interests  in  himself 
being  inconsistent,  like  the  first,  with  that  of  one-fifth  in  the 
said  two  granddaughters. 

I.  Davenport  founded  his  ownership  apparently  of  the 
whole  of  the  south  half  in  part  on  the  first  of  the  covenants 
(quoted  supra^  p.  420)  in  the  deed  of  June  25th,  1850,  to 
Chapman,  through  whom  he  claimed;  and  as  much  or  more 
on  a  matter  alleged  by  him,  to  wit,  that  in  1860  Lownsdale 
ofiTered  to  sell  him  a  portion  of  another  block  in  Portland 
(block  75),  and  that  he,  Davenport,  knowing  that  a  difiiculty 
was  likely  to  occur  about  that  and  other  property,  submitted 
to  Lownsdale  a  list  of  all  the  property  he  believed  he  then 
rightly  held,  and  among  the  rest  the  south  half  of  block  G, 
and  pointed  out  such  as  he  thought  the  title  of  might  be  de- 
fective through  him,  and  that  Lownsdale  agreed  verbally  for 
$2000  to  give  a  confirmatory  title  to  all  the  property  thus 
submitted  to  him,  "that  he  thought  might  require  it." 
Davenport  accordingly  paid  the  $2000,  and  Lownsdale  gave 
to  him  a  deed  for  half  of  block  75,  and  also  a  confirmatory 
deed  for  certain  other  lots,  but  not  for  the  south  half  of 
block  G ;  that  lot  not  being  included  among  those  described 
in  the  confirmatory  deed;  and  a  lot  therefore  to  which 
Lownsdale,  as  Davenport  considered,  was  to  be  held  to  have 
declared  that  he  had  no  title  in  himself 

XL  But  if  this  was  not  all  so,  and  if  what  was  thus  alleged 
in  the  nature  of  an  estoppel  m  jmis  did  not  exist  or  operate, 
Davenport  conceived  that  still  he  had  five-eighths  of  the 
property;  for  that  (explaining),  he  had  got— 

First.  Four-eighths,  the  true  share  (as  he  asserted)  of 
Daniel  as  survivor  of  his  wife,  inasmuch  as  under  the  stat- 
ute which  gave  the  wife's  property  to  her  surviving  husband 
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and  her  children  "  in  equal  proportions/'  Daniel  had  got  one- 
half  or  four-eighths,  an  equal  share  with  the  children,  and 
not  one-fifth,  the  same  share  as  if  he  were  bat  one  of  five 
children,  regarded  as  a  class;  and  that  this  one-half  passed 
under  the  second  of  the  two  covenants  of  the  deed  of  Jane 
25th,  1850. 

Seeand.  One-eighth, — the  eighth,  to  wit,  that  came  from 
Isabella  Gillihan ;  for,  that  this  had  been  truly  and  literally 
'^  obtained  "  by  Daniel  "  from  the  government  of  the  United 
States,"  though  indirectly,  and  came  under  the  covenant; 
the  &ct,  as  he  assumed,  tiiat  it  came  through  Isabella,  and 
not  directly,  not  affecting  Lownsdale's  obligation  or  that  of 
his  heirs  to  convey. 

m.  The  final  and  least  favorable  to  himself  of  Daven- 
port's positions  was,  that  if  this  second  fraction  of  title — the 
one-eighth — Isabelhi's  share — did  not  pass,  still  that  he, 
Davenport,  had  one-half ;  the  share  of  Daniel  as  got  by  sur- 
vivorship, and  under  the  statute,  as  already  stated,  from  his 
deceased  wife  Nancy. 

In  this  state  of  claim  respectively  it  was  that  the  bill  in 
this  case  was  filed ;  the  complainants  setting  up  a  claim  for 
their  one-fiflh,  and  Davenport  setting  up  his  title;  the  matter 
already  mentioned  as  alleged  by  way  of  estoppel  th  pais^ 
though  set  out  and  well  colored  in  his  answer  to  the  bill,  not 
being  proved  by  writing  or  in  some  essential  features  other- 
wise than  by  his  own  testiraou}'. 

The  court  below  held  that  Daniel  Lownsdale  became  the 
owner  in  fee  of  two-fifths  (undivided)  of  the  west  half  of  the 
Lownsdale  donation  claim  (being  the  part  allotted  to  Nancy), 
including  the  south  half  of  block  G ;  one-fifth  by  donation 
from  the  United  States  u[K>n  the  death  of  his  wife  Nancy, 
before  the  issue  of  the  patent,  and  the  other  one-fifth  by  pur- 
chase from  Isabella  Gillihan ;  and  that  the  title  to  the  one- 
fifth  of  the  south  half  of  block  G  acquired  from  the  United 
States  enured  to  Davenport,  by  virtue  of  the  covenant  in  the 
deed  of  June  25th,  1850,  to  Chapman,  Davenport  deriving 
his  interest  under  Chapman ;  and  that  the  remaining  four- 
fifths  in  the  south  half  of  that  block  were  owned  by  the  four 
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children  of  Lownsdale  living,  and  the  two  children  of  hiB 
deceased  daughter  Snrah ;  and  the  court  decreed  a  partition 
accordingly. 

From  this  decree  Davenport  alone  appealed  to  this  court. 

Mr.  W.  W.  Chapman^  for  the  appellant: 

1.  The  decree  is  erroneous,  in  not  giving  to  Davenport 
the  whole  of  the  property  in  controversy,  instead  of  one-fifth 
of  it 

2.  If  not  thus  erroneous,  it  is  erroneous  in  not  giving  five* 
eighths. 

8.  And  if  not.  erroneous  in  either  respect,  it  is  erroneous 
in  not  giving  to  him  one-half  instead  of  one-fifth. 

1.  Davenport  is  mtiiUd  to  the  whole  property.  In  making 
the  decree  below  the  first  clause  in  the  covenant  is  nnno- 
ticed,  and  the  second  (including  the  release  obtained  ff^m 
Isabella)  is  held  to  operate  only  upon  the  same  proportional 
interest  in  the  block  which  Lownsdale  obtained  in  the  tract 
of  178  acres  as  survivor  of  his  wife— determined  by  the 
court  to  be  only  one-fifth  of  it — notwithstanding  the  origi- 
nal decree  in  partition  had  allotted  to  the  vendees  and  heirs 
of  Lownsdale  the  entire  block. 

The  first  covenant  protects  the  covenantee  and  assigns,  in 
the  possession  against  Lownsdale  and  all  other  persons,  and 
against  any  title  ingrafted  upon  it  through  his  instrumen- 
tality. He  filed  his  notification,  including  it,  and  dating  his 
settlement  and  residence  from  the  22d  September,  1848,  to 
and  including  the  date  of  the  covenant.  This  appropriated 
the  possession  and  the  block  to  his  own  use,  against  which 
he  had  covenanted  to  warrant  and  defend.  Ho  was  not 
obliged  to  do  this.  He  could  as  easily  have  omitted  it  as 
have  embraced  it,  and  he  knew  when  he  did  so  that  his  wife 
would  tbereLy  become  entitled  to  an  interest  in  her  own 
righty  and  deprive  the  covenantee  of  the  possession  and  title, 
unless  by  the  happening  of  a  contingency  provided  for  by 
the  law  (then  unlikely  to  occur),  by  which  the  title  and  pos- 
session might  revest  in  him.  In  the  face  of  this  covenant  he 
took  this  risk.    In  consequence  of  the  peculiar  form  of  the 
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covenant,  the  covenantee  might  not  have  been  able  to  main* 
tain  an  action  at  law,  and  because  tb?  Bobject  was,  for  the 
time,  supposed  to  be  out  of  reach  of  the  arm  of  a  court  of 
equit3%  But  the  contingency  did  happen.  The  same  pos- 
session, with  a  title  ingrafted  upon  it,  through  his  instru- 
mentality,  revested  in  him,  and  it  is  now  within  the  reach 
of  a  court  of  equity,  perfect  and  complete,  as  contemplated 
by  the  parties  in  the  formation  of  the  second  covenant,  and 
therefore  his  warranty  should  estop  him  and  his  heirs  from 
asserting  a  right  to  the  possession  thus  ripened  into  a  title 
through  his  act 

In  addition  to  this,  the  agreement  between  Davenport  and 
Lownsdale  operated  as  an  estoppel  in  pais.  The  south  one- 
half  of  block  G  was  not  put  in  the  confirmatory  deed  only 
because  Lownsdale  declared  he  had  no  title  to  it.  Having 
received  the  $2000  for  confirming  to  Davenport  all  that  he 
did  claim,  his  descendants  ought  not  now  to  be  allowed  to 
gainsay  his  declaration. 

2.  If  not  entitied  to  ally  Davenport  is  entitled  to  Jue-eightJis. 
The  Donation  Act  gives  the  property  to  the  husband,  as  one 
party,  and  to  the  children  as  the  other,  in  equal  propor- 
tions. Each  thus  takes  one-half.  This  seems  a  more  natural 
construction  than  to  reduce  the  husband  to  the  grade  of  a 
child.  If  this  is  so,  Davenport  has  certainly  one-half,  equal 
to  four-eighths. 

But  he  has  another  fifth  through  Isabella  under  the  second 
covenant. 

JUr.  O,  H.  WilliamSj  contra^  argued  that  the  covenants  to 
Chapman  were  joint  and  not  several,  and  that  being  in  a 
deed  where  he  was  himself  grantor  were  void;  that  the 
heirs  of  Lownsdale  were  not  named  in  it,  and  that  it  did 
not  bind  them ;  that  the  covenantora  had  not  obtained  the 
tee  from  the  United  States;  but  that  it  was  granted  to  the 
heirs  of  Nancy  Lownsdale,  and  that  if  the  husband's  share, 
as  survivor  of  his  wife,  w*a8  within  the  covenant,  the  shares 
of  the  children  assuredly  were  not;  that  these  shares  under 
the  Oregon  statute  were  four-fifths;  the  husband  being  only 
entitled  to  an  equal  proportion,  or  one-fifth,  with  them. 
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Mr.  Justice  FIELD,  after  stating  the  case,  delivered  the 
opinion  of  the  court,  as  follows : 

Keither  of  the  patentees  were  living  at  the  time  the  patent 
for  the  donation  claim  in  this  case  was  issued,  Lownsdale 
having  died  in  May,  1862,  and  Nancy  having  died  in  April, 
1854.  At  common  law  the  patent  would  have  been  inopera- 
tive and  void  from  this  circumstance.*  By  that  law  the 
grant  to  a  deceased  party  is  as  ineffectual  to  pass  the  title 
of  the  gmntor  as  if  made  to  a  fictitious  person  ;  and  the  rule 
would  apply  equally  to  grants  of  the  government  as  to  grants 
of  individuals,  but  for  the  act  of  Congress  of  May  20th, 
1886,t  which  obviates  this  result.  That  act  declares :  ^^  that 
in  all  cases  where  patents  for  public  lauds  have  been  or  may 
hereafter  be  issued,  in  pursuance  of  any  law  of  the  United 
States,  to  a  person  who  has  died,  or  who  shall  hereafter  die, 
before  the  date  of  such  patent,  the  title  to  the  land  desig- 
nated therein,  shall  enure  to,  and  become  vested  in,  the 
heirs,  devisees,  and  assigns  of  such  deceased  patentee,  as  if 
the  patent  had  issued  to  the  deceased  person  during  life." 
This  act  makes  the  title  enure  in  a  manner  different  from 
that  provided  by  the  Donation  Act  upon  the  death  of  either 
owner  before  the  issue  of  the  patent,  for  we  do  not  under- 
stand that  the  survivor  of  the  deceased  husband  or  wife  was 
at  the  time  his  or  her  heir  by  any  law  of  Oregon.  If  the 
act  of  183C  can  be  considered  as  applying  to  patents  issued 
under  the  Donation  Act,  where  the  party  originally  entitled 
to  the  patent  has  died  before  the  patent  issues — and  on  this 
point  no  question  is  made  by  either  party — then  its  language 
must  be  construed  in  connection  with,  and  be  limited  bv« 
the  provisions  of  the  Donation  Act,  giving  the  property  of 
a  deceased  husband  or  wife  to  the  survivor  and  children,  or 
heirs  of  the  deceased,  unless  otherwise  disposed  of  by  will; 
and  in  that  case  the  putent  here  must  be  held  to  enure  in 
favor  of  these  parties  instead  of  the  heirs  solely. 

•  Oalt  V.  Gallowfty,  4  Teten,  845;  McDonnld  v.  Smalley,  6  Id.  2G1 ;  GaU 
loway  V.  Finloj,  12  Id.  298 ;  HcCrucken's  Heirs  v.  Beall  and  Bowman,  8  A. 
IL.  Marshall,  210;  Thomas  v,  Wyatt,  25  Missouri,  26. 

t  5  Sut.  at  Large,  81. 
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The  four  children  of  Naucy  LownBdale,  the  two  by  her 
first  hosbaiid,  Gillihan,  aud  the  two  by  her  laet  husband, 
survived  her,  and  these,  with  her  surviving  husband,  be- 
came entitled,  on  her  death,  to  her  property  in  equal  pro- 
portions,  she  having  died  intestate.  This  is,  indeed,  the 
express  language  of  the  statute,  and  in  consequence  each  of 
the  five  persons  named  took  an  undivided  fifth  interest  in 
the  property.  The  learned  counsel  of  the  appellant,  how- 
ever,  contends  that  the  statute  should  be  construed  as  divid- 
ing the  property  equally  between  the  survivor  on  the  one 
part,  and  the  children  or  heirs  upon  the  other.  But  the  con- 
struction we  give  is  the  more  natural  one,  and  is  in  accord- 
ance with  the  uniform  ruling  of  the  coui'ts,  State  and  Federal, 
in  Oregon. 

In  Junuar}^  1860,  Lownsdale  purchased  the  interest  in 
this  property  of  Isabella  Oillihan  (then  Isabella  Potter,  she 
having  intermarried  with  William  Potter),  and  thus  became 
owner  of  two  undivided  fifths.  On  his  death  these  two  un- 
divided fifths  passed  to  his  heirs,  he  having  died  intestate, 
unless  they  were  controlled  by  his  covenant  in  the  deed  to 
Chapman. 

In  18G4  a  suit  was  brought  in  a  Circuit  Court  of  the  State 
of  Oregon,  by  one  of  the  children  of  Nancy  by  her  firot 
husband,  for  partition  of  the  property  which  was  assigned 
to  her  of  the  donation  claim — the  Nancy  Lownsdale  tract 
as  it  is  termed.  In  that  suit  the  heirs  of  both  Daniel  and 
Nancy,  and  numerous  other  persons,  purchasers  and  occu- 
pants under  Daniel  and  the  appellant,  Davenport,  were  made 
parties.  The  suit  resulted  in  a  decree  setting  oft*,  so  far  as 
practicable,  the  two  undivided  interests  of  Daniel  to  his 
heirs  and  vendees  in  lots  and  blocks  as  they  were  claimed, 
without  any  determination,  however,  of  the  extent  of  the 
respective  rights  and  interests  of  these  heirs  and  vendees 
between  themselves;  and  in  setting  apart  the  remaining 
undivided  three-fifths  in  severalty  to  the  children  of  Nancy 
who  had  retained  their  interests,  owelty  being  allowed  and 
paid  for  the  inequalities  existing  in  the  partition.  The  tract 
set  apart  for  the  two-fifths  of  Lownsdale  included  the  prem- 
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1868  in  controversy.  The  heirs  of  Lownsdale  were  his  two 
children  living  by  his  first  wife,  two  children  of  a  deceased 
daughter  by  his  first  wife,  named  Emma  S.  Lamb  and  Ida 
Squires,  and  his  two  children  by  his  second  wife.  Against 
these  heirs  the  only  claimant  of  the  premises  in  controversy 
was  the  appellant,  Davenport,  who  derived  his  interest  by 
various  mesne  conveyances  from  Chapman. 

The  present  suit  is  brought  by  the  children  of  the  deceased 
daughter  of  Lownsdale  by  bis  first  wife,  they  having  inher- 
ited her  interest. 

For  its  determination  it  is  necessary  to  consider  the  efiTect 
upon  the  interest  claimed  by  Davenport  of  the  covenants 
contained  in  the  deed  of  Lownsdale,  Cofiin,  and  Chapman, 
executed  to  Chapman  on  the  25th  of  June,  1850. 

8o  far  as  that  instrument  purports  to  be  a  conveyance 
from  Chapman  to  himself,  it  is  of  course  inefiTectual  for  any 
purpose.  Its  execution  by  him  left  his  interest  precisely  as 
it  existed  previously.  But  this  superfluous  insertion  of  his 
name  in  the  deed  as  a  grantor,  does  not  impair  the  efficacy 
of  the  instrument  as  a  conveyance  to  him  from  Lownsdale 
and  Coffin,  nor  their  covenants  with  him  and  his  heirs  and 
assigns.  These  covenants  must  be  treated  as  the  joint  con- 
tracts of  the  two  actual  grantors. 

Whether  these  covenants  bind  the  heirs  of  the  cove- 
nantors, they  not  being  named,  may  perhaps  admit  of  ques- 
tion.* The  court  below  held  that  to  the  extent  that  the 
covenants  affected  the  land,  the  heirs  were  bound  by  them, 
and  as  they  have  not  appealed  from  this  decision,  it  is  un- 
necessary for  the  disposition  of  the  case  that  the  question 
should  be  determined  by  us. 

What,  then,  is  the  effect  and  operation  of  the  covenants? 
The  first  covenant,  as  already  stated,  is  *Uo  warrant  and  dc» 
fend^^  the  property  released  to  Chapman,  his  heirs  and 
assigns  ^^  against  all  claims j  the  United  States  excepted.^*  At  the 
time  this  covenant  was  executed  the  title  to  the  property 
was  in  the  United  States,  and  this  fact  was  well  known  to 

*  lUwle  on  CovenanU  of  Title,  579;  Lloyd  v.  Tharaby,  9  Modern,  468; 
Morse  v,  Aldricb,  24  FickcriDg,  450. 
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the  parties.  Land  wae  then  occupied  by  aettlera  throngh- 
oat  the  Territory  of  Oregon,  under  la^ws  of  the  provisional 
government,  which  were  generally  respected  and  enforced. 
These  laws  could  of  course  only  confer  a  possessory  right, 
and  no  one  pretended  to  acquire  any  greater  interest  under 
them.  It  was  against  the  assertion  of  claims  from  this  source 
and  any  other  source,  except  the  United  States,  the  owner 
of  the  fee,  that  the  covenant  in  question  was  directed.  By 
it  the  grantors  were  precluded  from  asserting  any  interest 
in  the  premises  against  the  grantee  and  his  heirs  and  assigns, 
unless  such  interest  were  acquired  from  the  United  States. 
The  warranty  does  not  cover  that  interest,  and  did  not  pre- 
clude its  acquisition  by  the  covenantors  or  either  of  them, 
or  by  their  heirs,  or  its  enjoyment  by  them  or  either  of  them 
when  acquired. 

The  second  covenant  is  that  if  the  grantors  ^^  obtain  the  fee 
simple*'  to  the  property  ^*from  the  government  of  the  United 
States  J  they  will  convey  the  same'*  to  the  grantee,  bis  heirs  or 
assigns,  ^*by  deed  of  general  warranty  J*  This  covenant  is 
special  and  limited.  It  takes  effect  only  in  case  the  grant* 
ors,  or  their  heirs  (if  the  covenant  binds  the  heirs),  acquire 
the  title  directly  from  the  United  States;  it  does  not  cover 
the  acquisition  of  the  title  of  the  United  States  from  any  in- 
termediate party,  and  this  was  evidently  the  intention  of  the 
parties.  They  expected  to  obtain  by  the  legislation  of  Con- 
grcss  the  title  of  the  United  States  to  lands  in  their  posses- 
sion, and  in  case  their  expectations  in  this  respect  were  real- 
ized, they  contracted  to  convey  the  same  to  their  grantee,  or 
to  his  heirs  or  assigns.  They  could  not  have  intended,  in  case 
their  expectations  were  disappointed,  and  the  title  passed 
from  the  United  States  to  other  parties,  to  render  it  impos- 
sible for  them  to  acquire  that  title  in  all  future  time  from 
those  parties  without  being  under  obligation  to  instantly 
transfer  it  to  the  grantee  or  his  successora  in  interest.*  And 
such  would  be  the  effect  of  their  covenant  if  it  were  given 
an  operation  beyond  the  precise  limitation  specified. 

•  Comstock  V,  Smith,  18  Pickering,  116. 
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As  already  stated,  Lownsdale  took  under  the  Donatioa 
Act,  as  the  sarvivor  of  his  deceased  wife,  one  otidivided  fifth 
interest  in  her  property,  and  he  subsequently  purchased  a 
similar  interest  from  Isabella  Gillihan,  a  daughter  of  his 
wife  by  her  first  husband.  The  interest  whrch  he  thus  pur- 
chased is  not  covered  by  the  covenant.  He  did  not  acquire 
it  directly  from  the  United  States.  Whether  the  interest 
which  he  received  as  survivor  of  his  deceased  wife,  Nancy 
Lownsdale,  is  within  the  covenant  depends  upon  the  ques- 
tion whether  he  took  that  interest  by  descent,  as  heir  of 
Nancy,  or  directly  as  donee  from  the  United  States.  The 
court  below  held  that  he  took  as  donee,  and  not  as  heir,  and 
that  in  consequence  the  interest  wiis  within  the  operation  of 
the  covenant,  and  Davenport,  his  assignee,  was  entitled  to 
have  such  interest  transferred  to  him,  and  that  interest  was 
accordingly  set  apart  in  severalty  to  him. 

Whether  this  ruling  is  correct  it  is  unnecessary  for  us  to 
determine.  The  appellant  does  not  of  course  controvert  it, 
and  the  heirs  of  Lownsdale,  who  alone  could  in  this  case 
question  its  correctness,  have  not  appealed  from  the  decree 
of  the  court  below. 

The  parol  evidence  ofiered  of  an  alleged  contract,  in  1860, 
on  the  part  of  Lownsdale  with  Davenport,  to  confirm  the 
title  of  the  latter  to  the  whole  of  block  O,  and  of  Lowns- 
dale's  declarations  at  that  time  as  to  the  title,  is  entirely  in- 
BufBcient  to  create  any  estoppel  in  pais  against  the  assertion 
of  the  interest  claimed  by  his  heirs  to  [K>rtions  of  that  prop- 
erty. The  alleged  contract  of  Lownsdale  was  simply  to  con- 
firm the  title  of  Davenport  to  all  lands  to  which  he,  Lowns- 
dale, deemed  the  title  doubtful ;  and  the  ground  of  complaint 
appears  to  be  that  he  did  not  consider  the  title  of  Davenport 
to  block  O  as  doubtful,  and  so  declared,  and  therefore  did 
not  include  that  block  in  the  property  covered  by  his  con- 
firmatory deed.  The  declarations  are  at  best  but  the  ex- 
pression of  his  opinion  in  relation  to  a  subject  upon  which 
Davenport  was  equally  well  informed,  or  possessed  equally 
with  him  the  means  of  information.  If  the  evidence  of  such 
declarati  >ns  could  be  received  years  after  the  death  of  the 
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party  who  is  alleged  to  have  made  them,  to  control  the  legal 
title  which  has  descended  to  his  heirs,,  a  new  source  of  inse- 
curity in  the  tenure  of  property  would  be  created,  and  heirs 
would  often  hold  their  possessions  upon  the  uncertain  testi- 
mony of  interested  pai*ties,  which  it  would  be  difficult  and 
sometimes  impossible  to  meet  or  explain  after  an  interval 
of  years,  instead  of  holding  them  upon  the  sure  foundations 
of  the  records  of  the  country.* 
The  decree  of  the  court  below  must  be 

AniBMBD. 
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A  case  Is  not  within  tbo  25tb  Mctlon  of  the  Judiciary  Act  when  tho  Judg- 
ment below  Ib  founded  on  a  matter  which  ii  not  within  the  section, 
even  though  it  be  founded  alto,  for  an  independent  baie,  on  other  matter 
which  it  is  asserted  is  within  it. 

Motion,  by  JUr.  Edward  Jcmm,  to  dismiss,  for  want  of 
jurisdiction,  a  writ  of  error  to  the  Supreme  Court  of  Louis- 
iana, in  a  case  wherein  the  Bank  of  West  Tennessee  was 
the  plaintiff,  and  the  Citizens'  Bank  of  Louisiana,  defendant; 
the  case  having  been  brought  into  this  court  by  a  writ  of 
error,  issued  under  the  25th  section  of  the  Judiciary  Act 

Mr.  T.  J.  Durant  opposed  the  motiorL 

Mr.^  Justice  8WAYNE  stated  the  case,  and  delivered  the 
opinion  of  the  court. 

The  plaintiff  in  error  brought  suit  against  the  defendant 
in  error,  in  the  Fifth  District  Court  of  New  Orleans,  to  re- 
cover the  sum  of  $98,880.97,  for  moneys  deposited  by  the 
plaintiff  with  the  defendant,  and  moneys  collected  by  the 
latter  for  the  former.    All  the  so-called  moneys  received  by 


•  Biddle  Boggs  v.  The  Meroed  Mining  Co.,  14  Oftlifomia,  867. 
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the  defendant  were  the  notes  of  the  rebel  government.  The 
District  Court,  on  the  27th  of  March,  1867,  gave  judgment 
for  the  plaintiff.  The  case  was  thereupon  taken  by  appeal 
to  the  Supreme  Court  of  the  State.  That  court,  on  the  14th 
of  December,  1869,  reversed  the  judgment  of  the  court  be* 
low  and  dismissed  the  case.  In  the  opinion  delivered  it  was 
said:  ''Under  the  constitution  of  1868  the  courts  of  this 
State  cannot  entertain  an  action  based  upon  transactions  in 
Confederate  treasury  notes.  We  think  the  evidence  dis- 
closes that  this  case  is  founded  upon  dealings  in  unlawful 
currency,  and  the  court  has  often  refused  to  lend  its  aid  to 
transactions  reprobated  by  law."  The  constitution  of  1868 
was  not  in  existence  when  the  case  was  decided  by  the  Dis- 
trict Court 


The  Supreme  Court  founded  its  judgment  alike  upon  the 
constitutional  provision  and  prior  adjudications.  Those  ad- 
judications are  numerous  and  conclusive  upon  the  subject* 
The  constitution  only  declared  a  settled  pre-existing  rule  of 
jurisprudence  in  that  State.  Tbe  result  in  this  case  would 
have  been  necessarily  the  same  if  the  constitution  had  not 
contained  the  provision  in  question.  This  brings  the  case 
within  the  authority  of  Bethell  v.  Demarel.-f  Upon  such  a 
state  of  facts  this  court  cannot  take  jurisdiction  under  the 
section  of  the  Judiciary  Act  upon  which  the  writ  of  error 
is  founded.    The  motion  must,  therefore,  be  sustained,  and 

the  case 

Dismissed. 


*  Hanley  et  a1.  v.  Scott,  19  Loaisiana  Annual,  161 }  King  v.  Huston, 
HubbeH  A  Co.,  lb.  288;  McCracken  v.  Poole,  lb.  859;  Norton  v.  Dawson 
et  al.,  lb.  464. 

t  10  Wallace,  687. 
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ClIHTON  it  AU  V.  ElieLBBBBOHT. 

t.  The  effort  of  a  defendent  to  eeeare,  to  fkr  u  he  can,  hgr  perenplonr  chal- 
lenges and  challenget  for  cause,  a  fair  trial  of  his  case,  does  not  waive 
an  inherent  and  fatal  objection  to  the  entire  panel. 

2.  The  fact  that  Judges  of  the  District  and  Supreme  Courts  of  the  Territories 
ere  appointed  by  the  President,  under  acts  of  CongresSi  does  not  make 
the  courts  which  they  are  eutboriard  to  hold  "  courts  of  the  United 
Bute*."  Buch  courts  are  hut  the  legislative  courts  of  the  Territory, 
crentod  in  virtue  of  the  clause  which  authorizes  Congress  to  make  all 
needful  rules  and  reguletionff  respecting  the  Territories  belonging  to  the 
Unitod  States.  Accordingly,  Jurors  summoned  into  thom  under  the 
acts  of  Congress,  applicable  only  to  the  conrts  of  the  United  States, 
i.  e  ,  courts  established  under  the  article  of  the  Constitution  which  re- 
lates to  the  Judicial  power,  are  wrongly  summoned,  and  a  Judgment  on 
their  verdict  cannot,  if  properly  objected  to,  be  sustained. 

5.  The  theory  upon  which  the  various  governments  for  portions  of  the  ter- 

ritory of  the  United  States  have  been  organiied,  has  ever  been  that  of 
leaving  to  the  inhabitants  all  the  powers  of  self-government  consistent 
with  the  supremacy  and  supervision  of  National  authority,  and  with 
certain  fundamental  principles  established  by  Congress. 
4.  This  view  illustrated  by  reference  to  the  various  acts,  ft'om  the  earliest 
dates  till  1864,  organixing  the  Territories  of  the  United  States. 

6.  The  Utah  Jury  law  of  1869  examined  and  considered  in  the  light  of  this 

view  and  this  history,  and  certain  objections  to  it  declared  to  be  without 
foundation. 

Error  to  the  Supreme  Court  of  the  Territory  of  Utah. 

The  principal  question  for  consideration  in  this  case  was 
raised  hy  the  challenge  of  the  defendants  to  the  array  of  the 
jury  in  the  Third  District  Court  of  the  Territory  of  Utah. 

The  suit  wa8  a  civil  action  for  the  recovery  of  a  penalty 
for  the  destruction  of  certain  property  of  the  plaintiffs  by 
the  defendants.  The  plaintiffs  were  retail  liquor  dealers  in 
the  city  of  Salt  Lake,  and  had  refused  to  take  out  a  license 
as  required  by  an  ordinance  of  the  city.  The  defendahtSy 
acting  under  the  same  ordinance,  thereupon  proceeded  to 
the  store  of  the  plaintiffs  and  destroyed  their  liquors  to  the 
value,  as  alleged,  of  more  iuan  922,000.  The  statute  gave 
an  action  against  any  person  who  should  wilfully  and  ma* 
liciously  injure  or  destroy  the  goods  of  another  for  a  sum 
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equal  to  three  times  the  value  of  the  property  injured  or 
destroyed.  Uuder  this  statute  the  plaiutifis  claimed  this 
threefold  value. 

The  act  of  the  Territorial  legislature,  passed  iu  1859,  aud 
in  force  when  the  jury  in  this  cause  was  summoned,  required 
that  **  the  county  court "  in  each  county  should  make  out  from 
the  assessment  rolls,  a  list  of  fifty  men  qualified  to  serve  as 
jurors;  and  that  thirty  days  hefore  the  session  of  the  District 
Court,  **  the  clerk  of  said  court"  should  issue  a  writ  to  the  Ter- 
ritorial marshal  or  any  of  his  deputies,  requiring  him  to  sum- 
mon twenty-four  eligible  men  to  serve  as  petit  jurors.  These 
men  were  to  be  taken  by  lot,  in  the  mode  pointed  out  by  the 
statute,  from  the  lists  previously  made  by  the  clerks  of  the 
county  courts,  and  their  names  were  to  be  returned  by  the 
marshal  to  the  clerk  of  the  District  Court  Provision  was 
further  made  for  the  drawing  of  the  trial  panel  from  this 
final  list,  and  for  its  completion  by  a  new  drawing  or  sum- 
mons iu  case  of  non-attendance  or  excuse  from  service  upon 
challenge,  or  for  other  reason. 

For  the  trial  of  the  cause  the  record  showed  that  the  court 
originally  directed  a  I'mire  to  be  issued  in  conformity  with 
this  law,  and  that  a  vevire  was  issued  accordingly,  but  not 
served  or  returned.  The  record  also  showed  that  under  an 
order  subsequently  made,  an  open  vemre  was  issued  to  the 
Federal  marshal,  which  was  served  and  returned  with  a 
panel  of  eighteen  petit  jurors  annexed;  the  court,  in  making 
this  order,  acting  apparently  on  the  theory  that  it  was  a 
court  of  the  United  States,  and  to  be  governed  in  the  selec- 
tion of  jurors  by  the  acts  of  Congress.  The  jurors  thus  sum- 
moned were  summoned  from  the  body  of  the  county  at  the 
discretion  of  the  marshal.  Twelve  jurors  of  this  panel  were 
placed  in  the  jury-box,  and  the  defendants  challenged  the 
array  on  the  ground  that  the  jurors  had  not  been  selected  or 
summoned  in  conformity  with  the  laws  of  the  Territory  and 
with  the  original  order  of  the  court.  This  challenge  was  over- 
ruled. Exception  was  taken,  and  the  cause  proceeded.  Both 
parties  challenged  for  cause.  Each  of  the  defendants  claimed 
six  peremptory  challenges.     This  claim  was  also  overruled 
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and  exception  was  taken.  Other  exceptions  were  also  taken 
in  the  progress  of  the  caase.  Under  the  charge  of  the  court 
a  verdict  was  rendered  tor  the  plaintiffs,  under  which  judg- 
ment was  entered  for  $69,068.25,  and  on  appeal  was  affirmed 
by  the  Supreme  Court  of  the  Territory.  A  writ  of  error  to 
that  court  brought  the  cause  here. 

JIf r.  C.  J.  Hilly er^  for  the  pUdniiff  in  error : 

The  District  Court  in  disregarding,  as  it  confessedly  did, 
the  statute  of  the  Territory  prescribing  the  mode  of  ob- 
taining panels  of  jurors,  acted  on  an  assumption  that  the 
Territorial  courts  were  '*  courts  of  the  United  States,''  such 
courts  in  the  same  sense  as  are  those  courts  which  are 
established  under  the  article  of  the  Constitution  which  re- 
lates to  the  Judicial  power.  This  was  a  fundamental  error. 
They  ai*e  not  such  courts.*  The  whole  assumption  on  which 
the  court  proceeded  having  been  a  false  one,  and  the  jury 
having  been  summoned  in  a  way  wholly  wrong,  there  is  no 
question  but  that  the  judgment  must  be  reversed. 

But  how  ought  the  jury  to  have  been  summoned?  Plainly 
in  the  way  prescribed  by  the  Territorial  law.  The  organic 
act  ordains : 

*'  7%«  legislative  power  of  eaid  Territory  shall  extend  to  all  right- 
ful  sui^ects  of  legislatiofiy  consistent  with  the  Constitution  of  the 
United  StateSj  and  the  provisions  of  this  act;  but  no  law  shall  be 
passed  interfering  with  the  primary  disposal  of  the  soil.  No 
tax  shall  bo  imposed  upon  the  property  of  the  United  States, 
nor  shall  the  lands  or  other  property  of  noa-rcsidents  be  taxed 
higher  than  the  lands  or  other  property  of  residents." 

Now,  certainly  the  mode  of  procuring  panels  of  jurors  is 
a  *^  rightful  subject  of  legislation.''  Nothing  is  set  forth  in 
either  the  constitution  or  the  act  which  would  make  legis- 
lation on  that  subject  inconsistent  with  them.  The  sort  of 
limitation  on  the  legislative  power  of  the  Territory  meant 
to  be  set  up,  is. indicated  by  the  unitalicized  or  latter  part 
of  the  above-quoted  paragraph.    But  it  has  no   looking 

*  American  Insarance  Company  v.  Canter,  1  Peters,  646. 
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towards  the  matter  of  juries.  The  act  is  obviously  a  good 
one;  securing  impartiality  and  excluding  the  influence  of 
individual  prejudice. 

Mr.  Basldrij  contra : 

The  question  which  it  is  supposed  by  opposing  counsel 
arises,  does  not  in  fact  arise,  because  the  defendants  waived 
their  objection  to  the  jury,  by  exercising  their  right  to  chal- 
lenge jurors  pereniptorily  and  for  cause.  They  should  have 
stood  by  their  challenge  to  the  array,  and  could  not  by  their 
own  act  change  the  body  of  the  jury,  and  go  on  with  the  trial, 
and  avail  themselves  of  the  chances  of  a  verdict  in  their 
favor,  without  also  incurring  the  perils  of  a  verdict  against 
them.  The  People  v.  McKajf*  to  which  we  refer  the  court, 
settles  this  point. 

But  passing  to  the  question  sought  to  be  raised.  Was  the 
jury  legally  impanelled?  The  resolution  of  the  question 
depends  on  certain  sections  of  the  organic  law  of  the  Ter- 
ritory, and  certain  acts  of  Congress.  There  is  no  doubt  of 
their  existence,  and  they  constitute  a  part  of  the  case. 

The  jury  was  undoubtedly  rightly  impanelled,  if  the  Dis- 
trict Court  of  the  Territory  is  to  be  regarded  as  a  District 
Court  of  the  United  States.     Was  it  such  a  court? 

The  6th  section  of  the  organic  act  provides : 

''That  the  legislative  power  of  said  Terntory  shall  extend  to 
all  rightful  subjects  of  legislation,  consistent  with  the  Constitu* 
tion  of  the  United  States  and  the  provisions  of  this  act.'' 

The  17th  section, 

**  That  the  Constitution  and  laws  of  the  United  States  are 
hereby  extended  over  and  declared  to  be  in  force  in  said  Terri- 
tory of  Utah,  so  far  as  the  same,  or  any  provision  thereof,  may 
be  applicable." 

The  10th  section,  that 

<•  There  shall  also  be  a  marshal  for  the  Territory  appointed, . . . 
who  shall  execute  all  process  issuing  from  said  courts  (the  Dis- 

*  is  Johnson,  212,  217. 
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trict  and  Supremo  CourlB  of  the  Territory),  when  exercising 
their  jariadiction  as  Circait  and  District  Courts  of  the  United 
States;  he  shall  perform  the  daties,  be  subject  to  the  same 
regulation  and  penalties,  and  be  entitled  to  the  same  fees  as  the 
marshal  of  the  District  Omrt  of  the  United  States  for  the  present 
Territory  of  Oregon."* 

The  statute  defining  the  duties  of  the  marshal  of  the  Dis- 
trict Court  for  the  Territory  of  Oregon  refers^  as  in  manner 
above,  to  the  duties  of  the  marshal  of  the  District  Court  for 
the  Territory  of  Wisconsin.f  And  reference  is  bad  in  like 
manner  to  the  Northern  District  of  New  Tork^  in  defining  the 
duties  of  the  marshal  of  the  District  Court  of  Wisconsin.} 
And  reference  from  the  Northern  District  of  New  York  is 
made  to  tlie  general  duties  of  marshals  of  the  District  Chun 
of  the  United  States.^ 

Now  what  are  the  duties  of  the  marshals  of  the  United 
States  ?  Tlie  Judiciary  Act  declares  them.  Its  27th  section 
provides : 

'*  That  a  marshal  shall  be  appointed  in  and  for  each  district, 
whose  duty  it  shall  be  to  attend  the  District  and  Circuit  Courts 
when  sitting  therein,  and  also  the  Supreme  Court  in  the  district 
in  which  that  court  shall  sit;  and  to  execute  throughout  the 
district  all  lawful  precepts  directed  to  him,  and  issued  under  the 
authority  of  the  United  States.*'|| 

It  is  further  provided : 

'*  That  the  marshals  of  the  several  districts  and  their  deputies 
shall  have  the  same  powers  in  executing  the  laws  of  the  United 
States  as  sheriffs  and  their  deputies  in  the  several  States  have 
by  law  in  executing  the  laws  of  the  respective  States/'^ 

In  assuming,  therefore,  that  the  courts  of  the  Territory 
were  courts  of  the  United  States,  and  in  giving  order  to  the 
Federal  marshal  to  summon  the  jurors,  the  District  Court 
proceeded  rightly. 

Again.    The  organic  act  further  enacts: 

<^  That  the  judicial  power  of  the  Territory  shall  be  vested  in 

•  9  But.  ftt  Large,  4M.  f  Il>  ^^7,  |  la  {  6  Id.  14,  {  10. 

I  8  Id.  285.  I  1  Id.  87.  f  lb.  426. 
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a  Sapreme  Coui*t,  District  Coart,  probate  courtR,  and  justices  of 
the  peace/' 

Kg  such  court  as  ^*  the  county  court,"  and  no  such  officer 
as  clerk  of  said  court,  can  have  any  legal  existence  in  Utsih, 
because  the  courts  in  whidi  the  judicial  power  of  the  Terri- 
tory  is  lodged  are  specifically  named  in  the  organic  act,  and 
the  county  court  is  not  among  them. 

But  yet  further.    To  have  proceeded  under  the  act  of  the 
Territorial  legislature  would  have  been  to  proceed  wrongly. 
The  7th  section  of  the  organic  act  of  Utah  provides : 

''That  all  township,  district,  and  county  officers,  not  herein 
provided  for,  shall  be  appointed  or  elected,  as  the  case  may  be, 
in  such  manner  as  shall  be  •provided  by  the  governor  and  the 
legislative  assembly  of  the  Territory  of  Utah.  The  governor 
shall  nominate,  and  by  and  with  the  advice  and  consent  of  the  legis- 
lative council  appoint^  all  officers  not  herein  provided  for.'* 

Now  the  Territorial  marshal  is  neither  ^^  a  township,  dis- 
trict, or  county  officer.*'  He  ought,  therefore,  to  have  been 
nominated  by  the  governor,  and  by  and  with  the  advice  and 
consent  of  the  legislative  council  appointed.  Yet  he  was 
not  thus  nominated  and  appointed.  He  was  elected  in  pur- 
suance of  an  act  of  the  Territorial  legislature  of  Utah,  ap- 
proved March  the  8d,  1852,*  by  which  it  is  provided : 

''  That  a  marshal  shall  be  elected  by  a  joint  vote  of  both  bouses 
of  the  legislative  assembly,  whose  term  of  office  shall  be  one 
year,  unless  sooner  removed  by  the  legislative  assembly/'  &c. 

The  Territorial  marshal  thus  created,  is  required  to  offi- 
ciate in  the  selection  and  summoning  the  grand  and  petit 
juries  for  the  District  Courts  of  Utah  Territory,  in  all  cases, 
both  where  the  United  States  is  a  party  as  well  as  cases  be- 
tween individuals,  and  as  well  in  enforcing  the  laws  of  the 
United  States  as  in  enforcing  the  laws  of  the  Territory.  The 
language  of  the  statute  is : 

<'It  shall  bo  the  duty  of  the  marshal  ....  to  execute  all 

*  Bevised  Statutes  of  Utah,  p.  8S,  1 1. 
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prooeMOB  of  the  Supreme  or  District  Courts,  in  all  oases  arising 
under  the  laws  of  the  Territory. 

''When  a  Distriot  Coort  is  to  be  held,  whether  for  a  district 
or  county  • . .  the  clerk  shall .  •  •  issue  a  writ  to  the  Territorial 
marshal." 

It  is  farther  made  the  daty  of  the  Territorial  marshal  to 
assist  in  selecting  the  grand  and  petit  juries,  apd  then  sum- 
mon and  return  the  same. 

That  the  District  Courts  of  the  Territory  of  Utah  exercise 
their  jurisdiction  as  *' District  Courts  of  the  United  States*' 
is  made  plain  by  decisions  of  this  very  court  Thus  by  the 
6th  section  of  the  Judiciary  Act,  this  coui*t  is  authorized  to 
make  rules  of  practice  for  the  District  and  Circuit  Courts  of 
the  United  Btatcs.  In  pursuance  of  this  authority,  it  did 
make  rules  of  practice  for  the  said  courts,  and  in  Orchard  v. 
Hughes  J*  in  a  civil  case  between  individuals,  these  rules  were 
held  to  apply  to  the  District  Court  of  a  Territory.  If  the 
District  Courts  of  the  Territory  do  not  exercise  their  juris- 
diction as  District  Courts  of  the  United  States  in  all  adjudi- 
cations between  individuals,  it  follows  that  the  decision  of 
Orchard  v.  Hughes  was  erroneous,  so  it  may  be  added  was 
the  earlier  one  of  Hunt  v.  Pabo.f 

The  CHIEF  JUSTICE  delivered  the  opinion  of  the  court 

It  is  plain  that  the  jury  was  not  selected  or  summoned  in 
pursuance  of  the  statute  of  the  Territory.  That  statute  was, 
on  the  contrary,  wholly  and  purposely  disregarded,  and  the 
controlling  question  raised  by  the  challenge  to  the  array  is, 
whether  the  law  of  the  Territorial  legislature,  prescribing 
the  mode  of  obtiaining  panels  of  grand  and  petit  jurors,  is 
obligatory  upon  the  District  Courts  of  the  Territory. 

It  was  insisted  in  argument  that  the  challenge  to  the  array 
was  waived  by  the  defendants  through  the  exercise  of  their 
right  to  challenge  peremptorily  and  for  cause;  and  we  were 
referred  to  the  judgment  of  the  Supreme  Court  of  New 
York,  in  the  case  of  The  People  v.  McKay ^X  as  an  authority 

«  1  Wallsce,  78.  f  ^  Howard,  689.  %  18  Johiuon,  217. 
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for  this  proposition.  Bat  that  case  appears  to  be  an  anthor- 
ity  for  the  opposite  conclnsion.  **  We  are  not  of  opinion/* 
says  the  coart,  *'tbat  the  prisoner's  peremptory  challenge  of 
jurors  was  a  waiver  of  his  right  to  object  now  to  tlie  want 
of  a  venire.**  In  that  case  there  had  been  no  venire^  but  the 
jury  had  been  summoned  in  a  mode  not  warranted  by  law. 
In  the  case  before  us  there  was  a  vetiire^  but  if  it  was  not 
authorized  by  law  it  was  a  nullity;  and  we  are  not  prepared 
to  say  that  the  efibrts  of  the  defendants  to  secure  as  far  as 
they  could,  by  peremptory  challenges  and  challenges  for 
cause,  a  fair  trial  of  their  case,  waived  an  inherent  and  fatal 
objection  to  the  entire  panel. 

We  are,  therefore,  obliged  to  consider  the  question  whe- 
ther the  District  Court,  in  the  selection  and  summoning 
of  jurors,  was  bound  to  conform  to  the  law  of  the  Terri- 
tory. 

The  theory  upon  which  the  various  governments  for  por- 
tions of  the  territory  of  the  United  States  have  been  organ- 
ized, has  ever  been  that  of  leaving  to  the  inhabitants  all  the 
powers  of  self-government  consistent  with  the  supremacy 
and  supervision  of  National  authority,  and  with  certain  fun- 
damental principles  established  by  Congress.  As  early  as 
1784  an  ordinance  was  adopted  by  the  Congress  of  the  Con- 
federation providing  for  the  division  of  all  the  territory 
ceded  or  to  be  ceded,  into  States,  with  boundaries  ascer- 
tained by  the  ordinance.  These  States  were  severally  au- 
thorized  to  adopt  for  their  temporary  government  the  con- 
stitution and  laws  of  any  one  of  the  States,  and  provision 
was  made  for  their  ultimate  admission  by  delegates  into  the 
Congress  of  the  United  States.  We  thus  find  the  first  plan 
for  the  establishment  of  governments  in  the  Territories,  au- 
thorized the  adoption  of  State  governments  from  the  start, 
and  con^mitted  all  matters  of  internal  legislation  to  the  dis- 
cretion of  the  inhabitants,  unrestricted  otherwise  than  by 
the  State  constitution  originally  adopted  by  them. 

This  ordinance,  applying  to  all  Territories  ceded  or  to  be 
ceded,  was  superseded  three  years  later  by  the  Ordinance  of 
1787,  restricted  in  its  application  to  the  territory  northwest 
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of  the  river  Ohio— the  only  territory  which  had  then  been 
actually  ceded  to  the  United  States. 

It  provided  for  the  appointment  of  the  governor  and  three 
judges  of  the  court,  who  are  authorized  to  adopts  for  ;the 
temporary  government  of  the  district,  such  laws  of  the  origi- 
nal States  as  might  be  adapted  to  its  circumstances.  But, 
as  soon  as  the  number  of  adult  male  hihabitants  should 
amount  to  five  thousand,  they  were  authorized  to  elect  rep- 
resentatives to  a  house  of  representatives,  who  wore  required 
to  nominate  ten  persons  from  whom  Congress  should  select 
five  to  constitute  a  legislative  council ;  and  the  house  and 
the  council  thus  selected  and  appointed  were  thenceforth  to 
constitute  the  legislature  of  the  Territory,  which  was  author- 
ized to  elect  a  delegate  in  Congress  with  the  right  of  debatp 
ing,  but  not  of  voting.  This  legislature,  subject  to  the 
negative  of  the  governor  and  certain  fundamental  principles 
and  provisions  embodied  in  articles  of  compact,  was  clothed 
with  the  full  power  of  legislation  for  the  Territory. 

The  Territories  south  of  the  Ohio,  in  1790;*  of  Mississippi, 
in  1798  ;t  of  Indiana,  in  1800 ;{  of  Michigan,  in  1805  ;§  of 
Illinois,  in  1809  ;||  were  organized  upon  the  same  plan,  ex- 
cept that  the  prohibition  of  slavery-,  embodied  in  the  Ordi- 
nance of  1787,  was  not  embraced  among  the  fundamental 
provisions  in  the  organization  of  the  Territories  south  of  the 
Ohio;  and  the  people  in  the  Territories  of  Michigan,  Indiana, 
and  Illinois  were  authorized  to  form  a  legislative  assembly, 
as  soon  us  they  should  see  fit,  without  waiting  for  a  popula- 
tion of  five  thousand  adult  males. 

Upon  the  acquisition  of  the  foreign  territory  of  Louisiana, 
in  1808,  the  plan  for  the  organization  of  the  government 
was  somewhat  changed.  The  governor  and  council  of  the 
Territory  of  Orleans,  which  afterwards  became  the  State  of 
Louisiana,  were  appointed  by  the  President,  but  were  in- 
vested with  full  legislative  powers,  except  as  specially  lim- 
ited.   A  District  Court  of  the  United  States  distinct  from 


«  1  8UI.  at  Large,  128.  f  ^*  ^^'  t  2  Id.  68. 

{  lb.  800.  II  lb.  614. 
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the  courts  of  the  Territory  was  inBtituted."^  The  re^t  of 
the  Territory  was  called  the  District  of  Louisiana,  and  was 
placed  under  the  governmeut  of  the  governor  and  judges 
of  Indiana^t 

Jurisdiction  of  cases  in  which  the  United  States  were  con- 
cerned, subject  to  appeal  to  the  Supreme  Court  of  the  United 
States,  was  for  the  first  time  ezpressl}*  given  to  a  Territorial 
court  in  1805.|  The  Territory  of  Missouri  was  organized 
in  1812,§  and  upon  the  same  plan  as  the  Territories  acquired 
by  cessions  of  the  States.  In  the  act  for  the  government  of 
this  Territory  appears  for  the  first  time  a  provision  concern- 
ing  the  qualifications  of  jurors.  The  16th  section  of  the 
act  provided  that  all  free  white  male  adults,  not  disqualified 
by  any  legal  proceeding,  should  be  qualified  as  gnind  and 
petit  jurors  in  the  conrts  of  the  Territory,  and  should  be 
selected,  until  the  General  Assembly  should  otherwise  di- 
rect, in  such  manner  as  the  courts  should  prescribe. 

The  Territory  of  Alabama,,  in  1817,||  was  formed  out  of 
the  Mississippi  Territory,  and  upon  the  same  plan.  The  Su- 
perior  Court  of  the  Territory  was  clothed  with  the  Federal 
jurisdiction  given  by  the  act  of  1805.  The  Territory  of 
Arkansas  was  organized  in  1819,^  in  the  southern  part  of 
Missouri  Territory.  The  powers  of  the  government  were 
distributed  as  executive,  legislative,  and  judicial,  and  vested 
respectively  in  the  governor.  General  Assembly,  and  the 
courts.  The  governor  and  judges  of  the  Superior  Court 
were  to  be  appointed  by  the  President,  and  the  governor 
was  to  exercise  the  legislative  powers  until  the  organization 
of  the  General  Assembly.  The  act  for  the  organization  of 
the  Territorial  government  of  Florida  made  the  same  distri- 
bution of  the  powers  of  the  government  as  was  made  in  the 
Territory  of  Arkansas,  and  contained  the  same  provision  in 
regard  to  jurors  as  the  act  for  the  Territorial  governmeut  of 
Missouri. 

In  all  the  Territories  full  power  was  given  to  the  legisla- 

•  2  8Ut.  ftt  Large,  2S8.  f  1^*  2S7.  t  I^-  338. 

i  lb.  748.  II  8  Id.  871.  f  lb.  498. 
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tare  over  all  ordinary  sobjects  of  legislation.  The  terms  ia 
which  it  was  granted  were  varioas,  bat  the  import  was  the 
same  in  all. 

Except  in  the  acts  relating  to  Missonri  and  Arkansas,  no 
power  was  given  to  the  courts  in  respect  to  jurors,  and  the 
limitation  of  this  power  until  the  organisation  of  the  Gen- 
eral Asseniblj  indicates  very  clearly  that,  after  such  organi* 
zation,  the  whole  power  in  relation  to  jurors  was  to  be 
exercised  by  that  body. 

In  1886  the  Territory  of  Wisconsin  was  organized  under 
an  act,  which  seems  to  hare  received  full  consideration,  and 
from  which  all  subsequent  acts  for  the  organization  of  Ter- 
ritories  have  been  copied,  with  few  and  inconsiderable  vari« 
ations.  £xcept  those  in  the  Kansas  and  Nebraska  acts  in 
relation  to  slavery,  and  some  others  growing  out  of  local 
circumstances,  they  all  contained  the  same  provisions  in 
regard  to  the  legislature  and  the  legislative  authority,  and 
to  the  judiciary  and  the  judicial  authority,  as  the  act  organ- 
izing the  Territory  of  Utah.  In  no  one  of  thorn  is  there  any 
provision  in  relation  to  jurors. 

The  language  of  the  section  conferring  the  legislative 
authority  in  each  of  these  acts  is  this : 

**  The  legislative  power  of  said  Territory  shall  extend  to  all 
rightful  subjects  of  legislation,  consistent  with  the  Constitu- 
tion of  the  United  States,  and  the  provisions  of  this  act;  but 
no  law  shall  be  passed  inteifering  with  the  primary  disposal 
of  the  soil.  No  tax  shall  be  imposed  upon  the  property  of 
the  United  States,  nor  shall  the  lands  or  other  property  of 
non-residents  be  taxed  higher  than  the  lands  or  other  prop- 
erty of  residents." 

As  there  is  no  provision  relating  to  the  selection  of  jurora 
in  the  constitution,  or  the  organic  act,  it  cannot  be  said  that 
any  legislation  upon  this  subject  is  inconsistent  with  either. 
The  method  of  procuring  jurors  for  the  trial  of  cases  is 
therefore  a  rightful  subject  of  legislation,  and  the  whole 
matter  of  selecting,  impanelling,  and  summoning  jurors  is 
left  to  the  Territorial  legislature. 

The  action  of  the  legislatures  of  all  the  Territories  has 
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been  in  conforraity  with  thiR  coiiBtrnction.  In  the  laws  of 
everyone  of  them  from  that  organized  under  the  Ordinance 
of  1787  to  the  Territory  of  Montana  are  found  acts  upon 
this  subject.*  And  it  is  worth  wliilc  to  remark  that  in  three 
of  the  Territories,  Nevada,  New  Mexico,  and  Idaho,  the 
judge  of  the  probate  has  been  associated  with  other  officials 
in  the  selection  of  the  lists  for  the  different  counties. 

This  uniformity  of  construction  by  so  many  Territorial 
legislatures  of  the  organic  acts  in  relation  to  their  legisla- 
tive authority,  especially  when  taken  in  connection  with  the 
fact  that  none  of  these  jury  laws  have  been  disapproved  by 
Congress,  though  any  of  them  would  be  annulled  by  such 
disapproval,  confirms  the  opinion,  warranted  by  the  plain 
language  of  the  organic  act  itself,  that  the  whole  subject- 
matter  of  jurors  in  the  Territories  is  committed  to  Territo- 
rial regulation. 

If  this  opinion  needed  additional  confirmation  it  would  be 
found  in  the  Judiciary  Act  of  1789.  The  regulations  of  that 
act  in  regard  to  the  selection  of  jurors  have  no  reference 
whatever  to  Territories.  They  were  framed  with  reference 
to  the  States,  and  cannot,  without  violence  to  rules  of  con- 
struction, be  made  to  apply  to  Territories  of  the  United 
States.  If,  then,  this  subject  were  not  regulated  by  Terri- 
torial law,  it  would  be  difilcult  to  say  that  the  selection  of 
jurors  had  been  provided  for  at  all  in  the  Territories. 

It  is  insisted,  however,  that  the  jury  law  of  Utah  is  defec- 
tive in  two  material  particulars:  First,  that  it  requires  the 
jury  lists  to  be  selected  by  the  county  court,  upon  which  the 
organic  law  did  not  permit  authority  for  that  purpose  to  be 
conferred:  Second,  that  it  requires  the  jurors  to  be  sum- 
moned by  the  Territorial  marshal,  who  was  elected  by  the 

*  Wisconsin,  organized  April  20th,  1886,  6  Stat,  at  Large,  10;  Iowa,  June 
12th,  1838,  lb.  285;  Oregon,  August  14tb,  1848, 9  Id.  328 ;  Minnesota,  March 
8d,  1849,  lb.  408;  New  Mexico,  September  9tb,  1850,  lb.  446;  Uuh,  Sep- 
tember 9th,  1850,  lb.  458;  Nebraska,  May  80th,  1854,  10  Id.  277;  Kansas, 
May  80th,  1854,  lb.  277;  Washington,  March  2d,  1858,  lb.  172;  Colorado, 
February  28th,  1861, 12  Id.  172;  Nevada,  March  2d,  1861,  lb.  209;  DakoU 
March  2d,  1861,  lb.  289;  Arizona,  February  24th,  1868,  lb.  664;  Idaho, 
March  8d,  1868,  lb.  808 ;  Montana,  May  26th,  1864,  18  Id.  86. 
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legiBlatare,  and  not  appointed  by  the  governor.  We  do  not 
perceive  how  these  fitctB,  if  truly  alleged,  would  make  the 
mode  actually  adopted  for  nuromoning  the  jury  in  this  case, 
legal.    But  we  will  examine  the  objections. 

In  the  first  place  we  observe  that  the  law  has  received  the 
implied  sanction  of  Congress.  It  was  adopted  in  1859.  It 
has  been  npon  the  statute-book  for  more  than  twelve  years. 
It  must  have  been  transmitted  to  Congress  soon  after  it  was 
enacted,  for  it  was  the  duty  of  the  secretary  of  the  Territory 
to  transmit  to  that  body  copies  of  all  laws,  on  or  before  the 
1st  of  the  next  December  in  each  year.  The  simple  disap* 
proval  by  Congress  at  any  time,  would  have  annulled  it  It 
is  no  unreasonable  inference,  therefore,  thftt  it  was  approved 
by  that  body. 

In  the  next  place,  we  are  of  opinion,  that  the  making  of 
the  jury  lists  by  the  county  courts  was  not  a  judicial  act 
Conceding  that  it  was  not  in  the  power  of  the  Territorial 
legislature  to  confer  judicial  authority  upon  any  other  courts 
than  those  authorized  by  the  organic  law,  and  that  it  was 
not  within  its  competency  to  organize  county  courts  for  the 
administration  of  justice,  we  cannot  doubt  the  right  of  the 
Territorial  legislature  to  associate  select  men  with  the  judg^ 
of  probate,  and  to  call  the  body  thus  organized,  a  county 
court,  and  to  require  it  to  make  lists  of  persons  qualified  to 
serve  as  jurors.  In  making  the  selection,  its  members  acted 
as  a  board,  and  not  as  a  judicial  body. 

Nor  do  we  think  the  other  objection  sound,  viz. :  That  the 
required  participation  of  the  Territorial  marshal  in  summon- 
ing jurors  invalidated  his  acts,  because  he  was  elected  by  the 
legislature,  and  not  appointed  by  the  governor.  He  acted  as 
Territorial  marshal  under  color  of  authority,  and  if  he  was 
not  legally  such,  his  acts  cannot  be  questioned  indirectly. 

But,  we  repeat,  that  the  alleged  defects  of  the  Utah  juiy 
law  are  not  here  in  question.  What  we  are.  to  pass  upon  is 
the  legality  of  the  mode  actually  adopted  for  impanelling 
the  jury  in  this  case.  If  the  court  had  no  authority  to  adopt 
that  mode,  the  challenge  to  the  array  was  well  taken,  and 
should  have  been  allowed. 
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Acting  upou  the  theory  that  the  Supreme  and  District 
Courts  of  the  Territory  were  courts  of  the  ITiuted  States, 
and  that  they  were  governed  in  the  selection  of  jurors  by 
the  acts  of  Congress,  the  District  Court  summoned  the  jury 
in. this  case  by  an  open  vemre.  We  need  not  pause  to  in- 
quire whether  this  mode  was  in  pursuance  of  »ny  act  of 
Congress,  for,  if  such  act  was  not  intended  to  regulate  the 
procuring  of  jurors  in  the  Territory,  it  has  no  application  to 
the  case  before  us.  We  are  of  opinion  that  the  court  erred 
both  in  its  theory  and  in  its  action. 

The  judges  of  the  Supreme  Court  of  the  Territory  are 
appointed  by  the  President  under  the  act  of  Congress,  but 
this  does  not  make  the  courts  they  are  authorized  to  hold 
courts  of  the  United  States.  This  was  decided  long  since 
in  The  American  Insurance  Company  v.  Ouuler^*  and  in  the 
later  case  of  Benner  v.  Porter.^  There  is  nothing  in  the 
Constitution  which  would*  prevent  Congress  from  confer- 
ring the  jurisdiction  which  they  exercise,  if  the  judges  were 
elected  by  the  people  of  the  Territory,  and  commissioned 
by  the  governor.  They  might  be  clothed  with  the  same 
authority  to  decide  all  cases  arising  under  the  Constitution 
and  laws  of  the  United  States,  subject  to  the  same  revision* 
Indeed,  it  can  hardly  be  supposed  that  the  earliest  Territorial 
courts  did  not  decide  such  questions,  although  there  was 
no  express  provision  to  that  effect,  as  we  have  already  seen, 
until  a  comparatively  recent  period. 

There  is  no  Supreme  Court  of  the  United  States,  nor  is 
there  any  District  Court  of  the  United  States,  in  the  sense 
of  the  Constitution,  in  the  Territory  of  Utah.  The  judges 
are  not  ap|>ointed  for  the  same  terms,  nor  is  the  jurisdiction 
which  they  exercise  part  of  the  judicial  power  conferred  by 
the  Constitution  or  the  General  government.  The  courts 
are  the  legislative  courts  of  the  Territory,  created  in  virtue 
of  the  clause  which  authorizes  Congress  to  make  all  needful 
rules  and  regulations  respecting  the  Territories  belonging 
to  the  United  States.^ 

•  1  Peters,  646.  f  0  Howftrd,  236. 

X  American  Ineurftnce  Company  v.  Canter,  1  Peters,  646. 
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The  Saprerae  Court  of  the  Territory  was  doabtlen  misled 
bj  the  inadvertent  nee  of  the  words  *'  marshal  of  the  Dis- 
trict Court  of  the  United  States  for  the  Territory  of  Oregon  " 
in  the  organic  law.  This  act  defines  the  duties,  liabilities, 
and  fees  of  the  marshal  for  the  Territory  by  reference  to 
those  of  the  marshal  of  the  District  Court  of  the  United 
States  for  the  Territory  of  Oregon.  On  reference  to  the  act 
organizing  that  Territory,  we  find  that  the  duties  of  the 
marshal  were  to  be  the  same  as  those  of  the  marshal  for  the 
District  Court  of  the  United  States  for  the  Territory  of 
Wisconsin.  On  reference  to  the  act  organizing  the  last> 
named  Territory,  the  duties,  liabilities,  and  fees  of  the  mar* 
shal  were  described  to  be  the  same  as  those  of  the  ^^  marshal 
of  the  District  Court  of  the  United  States  for  the  Northern 
District  of  New  York.''  Hence,  the  words  '^  marshal  of  the 
District  Court  of  the  United  States ''  have  crept  into  the 
various  acts  organizing  these  Territories.  But  the  descrip* 
tion  of  the  court  which  was  proper  in  a  State  would  be  im- 
proper in  a  Territory. 

The  organic  act  authorized  the  appointment  of  an  attorney 
and  a  marshal  for  the  Territory,  who  may  properly  enough 
be  called  the  attorney  and  marshal  of  the  United  States  for 
the  Territory ;  for  their  duties  in  the  courts  have  exclusive 
relation  to  cases  arising  under  the  laws  and  Constitution  of 
the  United  States.  ' 

The  process  for  summoning  jurors  to  attend  in  such  cases 
may  be  a  process  for  exercising  the  jurisdiction  of  the  Ter- 
ritorial courts  when  acting,  in  such  cases,  as  Circuit  and  Dis- 
trict Courts  of  the  United  States;  but  the  making  up  of  the 
lists  and  all  matters  connected  with  the  designation  of  jurors 
are  subject  to  the  regulation  of  Territorial  law.  And  this  is 
especially  true  in  cases  arising,  not  under  any  act  of  Con- 
gress, but  exclusively,  like  the  case  in  the  record,  under  the 
laws  of  the  Territory. 

There  is  nothing  in  this  opinion  inconsistent  with  the 
cases  of  Orchard  v.  Hughes^*  or  of  Hunt  v.  Pako,t  properly 

*  1  WaUaoe,  78.  f  ^  Howard,  689. 
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understood.  The  first  of  these  cases  went  upon  the  ground 
that  the  chancery  jurisdiction  conferred  upon  the  courts  of 
the  Territories  by  the  organic  act  was  beyond  the  reach  of 
Territorial  legislation ;  and  the  second,  in  which  the  Terri- 
torial Court  of  Appeals  was  called  a  court  of  the  United 
States,  was  only  intended  to  distinguish  it  from  a  State 
court. 

Upon  the  whole,  we  are  of  opinion  that  the  jury  in  this 
case  was  not  selected  and  summoned  in  conformity  with 
law,  and  that  the  challenge  to  the  array  should  have  been 
allowed.  This  opinion  makes  it  unnecessary  to  consider 
the  other  questions  in  the  case. 

JUDGMBNT  RSVBR8BD. 


Uhitbd  States  v.  Vigil. 

The  DefMirtinental  Asaembliea  had  no  power  under  the  laws  of  Mexico  regu 
lating  the  disposition  of  the  public  domain,  to  give  it  away,  either  with 
or  without  the  assent  of  the  governor,  except  for  the  purposes  of  set- 
tlement or  cultiyation.  The  right  to  dispose  of  it  for  other  purposes 
rested  with  the  supreme  government  alone. 
HMf  accordingly,  that  a  grant  by  a  Departmental  Assembly  of  a  tract 
of  land  embracing  an  area  of  over  two  millions  of  acres,  the  grantees 
binding  themselves  to  construct  two  wells  for  the  relief  and  aid  of  trav- 
ellers, and  to  establish  two  factories  for  the  use  of  the  State,  and  to  pro- 
tect them  from  hostile  invasion,  was  void,  whether  such  grant  were 
approved  by  the  governor  or  not 

Appeal  from  the  Supreme  Court  of  the  Territory  of  Ne^^ 
Mexico ;  the  case  being  thus : 

On  the  28th  of  December,  1845,  one  Vigil  and  certain  other 
persons  addressed  a  petition  to  the  Most  Excellent  Depart- 
mental Assembly,  through  Armijo,  governor  of  New  Mexico, 
asking  for  a  grant  of  a  tract  of  laud  called  the  Jornada  del 
JUuertOy  binding  themselves,  if  the  grant  were  made,  to  con- 
struct two  wells  for  the  relief  and  aid  of  travellers,  and 
establish  two  factories  for  the  use  of  the  State,  and  to  pro- 
tect them  from  hostile  invasion.  The  governor  transmitted 
VOL.  xizi.  29 
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laws  in  force  in  the  Territories  of  Mexico  for  the  disposition 
of  the  public  lands,  with  the  exception  of  those  relating  to 
missions  and  towns^are  tl>e  net  of  the  Mexican  Congress  of 
1824,  and  the  regnlations  of  1828.  The  avowed  purpose  of 
the  Congress  in  enacting  this  law,  and  of  the  sapreme  gov- 
ernment in  carrying  it  into  effect,  was  to  colonize  the  public 
domain ;  to  preserve  it  for  settlement  or  cultivation.  The 
favor  of  the  legislature  has,  doubtless,  been  often  abused 
by  unworthy  ministers  in  charge  of  the  remote  Territories, 
but  this  consideration  in  no  wise  detracts  from  the  wisdom 
of  the  policy  on  this  subject.  This  policy  recognized  the 
obligation  resting  on  the  government  to  hold  the  public 
lands  as  a  public  trust,  to  be  administered  for  the  benefit  of 
those  who  would  settle  upon  them  or  cultivate  them.  They 
could  not  be  sold  for  money,  nor  granted  away  in  conside- 
ration of  past  public  services,  nor  on  condition  of  making 
public  improvements,  of  use  to  the  travelling  community,  or 
of  general  benefit  to  the  state.  The  power  to  cede  them 
depended  entirely  on  the  uses  to  which  they  were  to  be  put, 
and  these,  as  we  have  seen,  were  cultivation  or  settlement 
The  legal  right  to  dispose  of  them  for  other  objects,  was 
withdrawn  from  the  local  authorities,  and  rested  alone  with 
the  supreme  government. 

If  the  policy  of  the  law  were  wise,  so  were  the  regula- 
tions established  for  the  purpose  of  carrying  out  its  provi- 
sions. These  reguriations  conferred  on  the  governors  of  the 
Territories,  ^^  the  political  chiefs,"  as  they  are  called,  the 
authority  to  grant  vacant  lands,  and  did  not  delegate  it  to 
the  Departmental  Assembly.  It  is  true  the  grant  was  not 
complete  until  the  approval  of  the  Assembly,  and  in  this 
sense  the  Assembly  and  governor  acted  concurrently,  but  the 
initiative  must  be  taken  by  the  governor.  He  was  required 
to  act  in  the  first  instance — to  decide  whether  the  petitioner 
was  a  fit  person  to  receive  the  grant,  and  whether  the  land 
itself  could  be  granted  without  prejudice  to  the  public  or 
individuals.  In  case  the  information  was  satisfactory  on 
these  points,  he  was  authorized  to  make  the  grant,  and  at 
the  proper  time  to  lay  it  before  the  Assembly,  who  were 
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required  to  give  or  withhold  their  eonaent  They  were  in 
this  respect  an  advisory  body  to  the  governor,  and  sus- 
tained the  same  relation  to  htm,  that  the  Senate  of  the 
United  States  does  to  the  President  in  the  matter  of  ap- 
pointments and  treaties.  The  Mexican  government  choee* 
to  iutrost  to  an  officer  appointed  by  it,  the  execution  of  its 
policy  on  the  subject  of  the  public  domain,  rather  than  to 
an  elective  assembly,  over  whose  conduct  it  could  not  in  the 
nature  of  things  exercise  the  same  supervision  and  control, 
[t  would  seem,  owing  to  the  remoteness  of  the  Territories 
from  the  seat  of  the  General  government,  and  the  sparse- 
ness  of  the  population,  that  the  wisdom  of  the  selection 
could  not  be  disputed,  but  be  this  as  it  may,  it  was  the  un- 
doubted right  of  the  Mexican  government  to  decide  the 
question  for  itself,  and  this  court  cannot  be  required  to  go 
further  than  to  give  effect  to  that  decision. 

These  views  dispose  of  this  case,  for  the  grant  in  contro- 
versy was  the  sole  act  of  the  Assembly,  and  has  not  even  the 
element  of  the  governor's  recommendation  in  its  fiivor. 

But  if  it  were  otherwise,  and  the  cession  were  the  act  of 
the  governor,  it  would  still  be  invalid,  because  it  would  vio- 
late the  fundamental  rule  on  which  the  right  of  donation 
was  placed  by  the.  law.  The  essential  element  of  colonixa* 
tion  is  wanting,  and,  besides,  the  number  of  acres  granted 
was  enormously  in  excess  of  the  maximum  quantity  grant- 
able  under  the  law.  The  decrees  of  the  Cortes  of  Spain  are 
invoked  as  an  authority  for  this  grant,  but  it  is  sufficient  to 
say,  that  they  were  invoked  for  a  similar  purpose  in  Yallejo's 
case,*  and  were  decided  to  be  inapplicable  to  the  state  of 
things  existing  in  Mexico  after  the  revolution  of  1820.  Ana 
the  organic  bases  of  the  Mexican  republic  of  June  18th, 
1848,  are  equally  ineffectual  to  support  this  grant.  If  it  be 
conceded  the  powers  of  the  Departmental  Assembly  were 
enlarged  by  these  decrees,  so  far  as  the  private  property  be> 
longing  to  the  department,  as  a  municipal  organization,  is 
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concerned,  yet  they  effected  no  change  in  the  mode  of  dis- 
posing of  the  public  lands,  nor  was  the  colonization  policy 
of  1824,  at  all  altered  by  them,  for  they  expressly  declare 
that  "  in  alienations  of  lands,  the  existing  laws  will  be  ob- 
served and  what  the  colonization  laws  determine.'' 

In  any  aspect  of  this  case,  the  claim  for  this  large  tract  of 
land  has  no  foundation  to  rest  upon.  The  Departmental 
Assembly,  aided  in  a  certain  sense  by  the  governor,  usurped 
the  prerogative  of  the  supreme  government,  and  no  inge- 
nuity of  reasoning  can  sanction  a  proceeding,  which  was  not 
only  without  authority  of  law,  but  contrary  to  the  forms 
prescribed  by  it. 

JuDOMBNT  RKYBRSBD,  and  the  cause  remanded  to  the  court 
below,  with  directions  to  enter  a  decree 

Dismissing  thb  pbtition. 


TuoKBR  V.  Spalding. 

1.  In  an  action  at  law,  wbere  a  patent  of  prior  date  is  offered  in  evidence  as 

covering  the  invention  described  in  the  plaintiff's  patent,  on  a  charge 
of  infringement,  the  question  of  the  identity  of  the  two  instruments  or 
machines,  must  be  left  to  the  Jury,  if  there  is  so  much  resemblance  as 
raises  the  question  at  all. 

2.  It  is  no  ground  for  rejecting  the  prior  patent  that  it  does  not  profess  to 

do  the  same  things  that  the  second  patent  does. 
8.  If  what  it  performs  is  essentially  the  same,  and  its  structure  and  action 
suggest  to  the  mind  of  an  ordinarily  sliilful  mechanic  its  adaptation 
to  the  same  use  as  the  second  patent,  by  the  same  means,  this  adaptation 
is  not  a  new  invention,  and  is  not  patentable. 
« 

Error  to  the  Circuit  Court  for  the  District  of  California. 

Spalding  brought  an  action  at  law  against  Tucker,  to  re- 
cover damages  for  the  infringement  of  a  patent  for  the  use 
of  movable  teeth  in  saws  and  saw-plates. 

The  plaintiff's  patent  claimed  the  forming  of  recesses  or 
sockets  in  saws  or  saw-plates  for  detachable  or  removable 
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teeth  on  circalar  liiieB,  and  in  combinatioD  with  these  re- 
cesees,  teeth  having  their  base  or  bottom  parts  formed  on 
circalar  lines  as  described. 

The  defendant  ofibred  in  evidence  as  covering  the  subject- 
matter  of  the  p1aintift''s  patent  a  patent  to  Jonah  Newton, 
confessedly  prior  in  date  and  invention  to  that  of  plaintiff 
This  patent  of  Newton's  had  cotters  of  the  same  general 
shape  and  form,  including  circular  base,  as  the  saw-teeth  of 
the  other  patent,  attachable  to  a  circolar  disk,  and  removable 
as  in  the  other,  but  attached  by  screws  or  uots,  and  the  claim 
or  purpose  of  the  Newton  patent  was  for  cutting  tongues  and 
grooveSj  mortices^  ^.  In  connection  with  the  offer  of  the 
patent  to  Newton,  the  defendant  offered  to  prove  by  experts 
that  the  process  of  Newton's  patent,  and  of  the  machine 
made  thereunder,  and  of  the  result  produced  thereby,  were 
the  same  process,  machine,  and  resolt  as  were  involved  in 
the  patent  of  the  plaintiff;  that  saws  were  made  onder  New- 
ton's patent,  and  were  in  practical  operation  (the  exhibition 
of  the  saws  so  made  and  operated  being  also  offered);  that 
the  machine  made  onder  Newton's  patent  rotated  in  pre- 
cisely the  same  manner  and  with  the  same  effect  as  a  circolar 
saw,  and  that  what  in  Newton's  patent  were  designated 
*^  cutters,"  performed  the  same  functions  as  the  detachable 
teeth,  described  in  the  plaintiff's  patent,  and  accomplished 
the  same  result;  and  that  the  said  " cutters"  were  nothing 
in  reality  but  detachable  saw-teeth,  inserted  on  circular 
lines,  and  rounded  at  the  base  abd  inserted  in  circular 
sockets,  and  secured  an  equal  distribution  of  the  pressure 
on  the  said  ^*  cutters,"  over  and  upon  the  circular  sockets  in 
which  they  were  set,  and  thus  prevented  fracture  of  the  disk 
or  plate. 

The  court  refused  to  admit  the  patent  to  Newton  in  evi- 
deuce.  Verdict  and  judgment  were  rendered  accordingly 
for  the  plaintiff,  Spalding,  and  the  other  party  brought  the 
case  here  on  error,  assigning  several  errors  in  the  rejection 
of  evidence  and  in  the  charge  of  the  court  The  cardinal 
point  of  the  case,  however,  was  the  refusal  of  the  court  to 
permit  the  Newton  patent  to  be  read  to  the  jury;  the  bills 
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of  exception  including,  however,  the  rejection  of  the  testi- 
mony of  experts,  to  prove  the  identity  of  the  invention  de- 
scribed in  the  Newton  patent  with  that  of  the  plaintiff. 

Mr.  W.  C.  Wilier,  for  the  plaintiff  in  error  {a  brief  of  Mr. 
George  Gifford  being  fled),  argued  that  the  evidence  rejected 
ought  to  have  been  submitted  to  the  jury;  and  went  also 
into  a  full  exhibition  of  diagrams  and  models  to  show  that 
the  two  inventions  were  in  truth  the  same. 

Messrs.  M.  A.  Wheaton  and  J.  J.  CoombSj  contra. 

Mr.  Justice  MILLER  delivered  the  opinion  of  the  court. 

We  are  of  opinion  that  the  court  erred  in  refusing  to 
admit  the  patent  to  Newton,  confessedly  prior  in  date  and 
invention  to  that  of  the  plaintiff,  which  the  defendant  offered 
as  covering  the  subject-matter  of  the  plaintiff's  patent. 

Whatever  may  be  our  personal  opinions  of  the  litness  of 
the  jury  as  a  tribunal  to  determine  the  diversity  or  identity 
in  principle  of  two  mechanical  instruments,  it  cannot  be 
questioned  that  when  the  plaintiff,  in  the  exercise  of  the 
option  which  the  law  gives  him,  brings  his  suit  in  the  law 
in  preference  to  the  equity  side  of  the  court,  that  question 
must  be  submitted  to  the  jury,  if  there  is  so  mncli  resem- 
blance as  raises  the  question  at  all.  And  though  the  prin- 
ciples by  which  the  question  must  be  decided  may  be  very 
largely  propositions  of  law,  it  still  remains  the  essential 
nature  of  the  jury  trial  that  while  the  court  may  on  this 
mixed  question  of  law  and  fact,  lay  down  to  the  jury  the 
law  which  should  govern  them,  so  as  to  guide  them  to  trnth, 
and  guard  them  against  error,  and  may,  if  they  disregard 
instructions,  set  aside  their  verdict,  the  ultimate  response  to 
the  question  must  come  from  the  jury. 

The  court  in  rejecting  the  patent  of  Newton  seems  to 
have  been  mainly  governed  by  the  use  which  was  claimed 
for  it,  and  also  that  no  mention  is  made  of  its  adaptability 
as  a  saw.  But  if  what  it  actually  did,  is  in  its  nature  the 
same  as  sawing,  and  its  structure  and  action  suggested  to 
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the  mind  of  an  ordiDarily  skilful  mechanic  this  doable  use 
to  which  it  conld  be  adapted  without  material  change,  then 
Bach  adaptation  to  the  new  ase,  is  no^  a  new  inveiition,  and 
ie  not  patentable. 

The  defendant  offered  to  prove  that  snch  was  the  relation 
of  the  principle  of  the  Newton  patent  and  plaintiff's  patent 
by  experts,  and  we  are  clear  that  the  resemblance  was  close 
enoagh  to  require  the  sabmission  of  the  question  of  identic 
to  the  jarjy  and  the  admission  of  the  testimony  of  experts 
on  that  sabject. 

This  sabject  was  fully  considered  in  the  case  of  BiBchoff 
V.  Wethered*  decided  since  the  present  writ  of  error  was 
issued. 

This  court  has  no  more  right  than  the  court  below  to  de- 
cide that  the  one  patent  covered  the  invention  of  the  other, 
or  that  it  did  not;  and  it  is  obvious  that  extended  argument 
here,  to  prove  such  general  resemblance  as  would  require  the 
submission  of  both  patents  to  the  jury,  might  pi*ejudice  the 
plaintiff's  case  on  the  new  trial  which  must  be  granted.  We 
therefore  forbear  to  discuss  the  matter  further ;  for  the  same 
reason  we  refrain  from  comment  on  the  instruction.  It  is 
to  be  understood  that  in  declining  to  pass  upon  the  other 
alleged  errors  of  the  record,  this  court  neither  affirms  or 
overrules  the  action  of  the  court  on  those  points,  and  the 
case  is  reversed  for  this  fundamental  error,  which  includes 
several  others  resting  on  that 

JuDOMSirr  REYBRBBD  AND  A  KXW  TRIAL  ORDBRBD. 


BUTLBR  9.  WaTKIKS. 


i.  On  a  suit  for  damagss  by  a  pstsntee  against  a  Brititb  corporation  and  its 
**  managing  agent,"  tent  to  this  oountrj,  in  having  been  fraudulently 
pretending  in  a  series  of  negotiations  to  conclude  an  agreement  with 
him,  the  patentee,  to  make  use  of  his  patent^-tbe  alleged  real  porpoee 

«  9  Wallace,  616. 
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having  been  through  drafts  of  agreements  and  protracted  consultations 
to  keep  the  patentee  from  using  his  invention  during  a  certain  season, 
and  so  to  get  time  to  use  another  invention  in  which  they  were  them« 
selves  largely  interested — it  is  error  to  charge  that  if  the  corjwration 
never  gave  any  authority  to  the  managing  agent  to  assent  to  the  draft 
of  agreement  in  their  behalf  and  in  their  name,  and  never  sanctioned  it 
as  a  corporate  act,  suit  for  such  a  fVaud  as  above  indicated  could  not  be 
maintained.  The  suit  not  being  on  any  contract,  the  corporation  might 
be,  notwithstanding,  responsible  for  the  fraud. 
2.  In  actions  for  fraud,  large  latitude  is  given  to  the  admission  of  evidence. 
If  a  motive  exist  prompting  to  a  particular  line  of  conduct,  and  it  be 
shown  that  in  pursuing  that  line  a  defendant  has  deceived  and  defrauded 
one  person,  it  may  be  inferred  that  similar  conduct  towards  another,  at 
about  the  same  time  and  in  relation  to  a  like  subject,  was  actuated  by 
the  same  spirit.  On  such  a  suit  as  above  mentioned  evidence  was  there- 
fore held  admissible  that  in  the  same  spring  or  early  summer  the  de- 
fendant-had similar  negotiations  with  a  wholly  different  person  respect* 
ing  a  patented  invention  of  Ais,  like  the  plaintiff's,  and  acted  deceitfully 
towards  him  in  order  to  keep  hia  invention  out  of  the  market  in  that 
year. 

Erkor  to  the  Circnit  Court  of  the  United  States  for  the 
Dietrict  of  Loaisiana;  the  case  being  thus: 

Butler,  of  New  Orleans,  had  procured  one  or  more  patents 
for  an  invention  called  the  ^^  Butler  Cotton-tie/'  a  machine 
for  fastening  bales  of  cotton.  There  was  at  the  same  time  a 
large  manufacturing  company  near  Birmingham,  England, 
called  ^^  The  Patent  Nut  and  Bolt  Oorapanj/'  of  which  one 
Watkins  was  the  managing  agent.  Watkins  being  in  this 
country,  and  at  New  Orleans,  had  some  negotiation  with 
Butler  looking  to  an  arrangement  by  which  the  company 
should  largely  assume  the  manufacture  of  cotton-ties  under 
Butler's  patent,  giving  to  him  a  share  of  the  proceeds  of 
sale.  The  negotiations,  though  begun  and  carried  on  a  cer- 
tain way,  were  not  concluded.  Hereupon  Butler  sued  the 
company  and  Watkins  for  damages. 

The  plaintiff's  petition  alleged  that  in  February,  1868,  in 
New  Orleans,  Watkins,  in  behalf  of  himself  and  the  Nut  and 
Bolt  Company,  had  an  understanding  with  him  in  relation 
to  the  manufacture  and  sale  of  his  cotton-tie,  for  the  year 
1868;  that  Watkins,  for  himself  and  the  company,  promised 
that  shortly  after  his  return  to  England  (which  was  to  take 
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place  a  few  weeks  after  the  date  already  stated),  certain 
formalities  wonid  be  gone  throogh,  and  the  mannfactnre  of 
the  said  ties  commenced  and  completed  in  ample  time  for  the 
business  and  demand  of  the  year  1868;  that  for  a  long  time 
after  the  retarn  of  Watkins  to  England  (which  occurred  in 
or  abont  the  latter  part  of  March,  1868),  Watkins  and  the 
company  cansed  him,  Butler,  to  believe  that  the  arrange- 
ment would  be  carried  out,  and  did  not  nndeceive  him  until 
late  in  the  summer  of  1868,  when  it  was  impossible  for  him 
to  make  any  other  arrangement  for  the  manufacture  and 
sale  of  .the  cotton  tie. 

The  plainti£f  then  averred  that  these  doings  of  Watkins 
and  the  company  were  deceitful  and  in  bad  faith  from  be- 
ginning to  end ;  that  they  were  done  for  the  purpose  of  im- 
posing upon  hini  and  inducing  him  to  give  to  Watkins  and 
the^  company  the  control  of  the  Butler  Cotton-tie  for  the 
year  1868,  with  the  hope  thereby  of  keeping  it  out  of  the 
market,  and  by  that  means  render  more  certain  the  sale  of 
the  Beard  and  other  ties,  in  which  Watkins  and  the  com- 
pany were  greatly  interested.  Further,  that  the  artful  and 
deceitful  acts  of  Watkins  and  the  company  were  so  perfectly 
carried  out,  and  the  plaintiff  so  completely  deceived,  that 
his  cotton-tie  was  kept  from  sale  during  the  year  1868,  and 
a  large  quantity  of  the  Beard  and  other  ties  were  sold  and 
disposed  of  for  the  benefit  of  Watkins  and  the  company; 
that  had  he,  Butler,  not  been  deceived  and  imposed  upon  by 
Watkins  and  the  company  he  would  have  kept  the  manage- 
ment of  his  tie  out  of  their  hands,  and  under  his  own  con- 
trol, and  would  thereby  have  made  from  its  sale  during  the 
year  of  1868  at  the  least  $85,000. 

The  defendants  denied  the  validity  of  Butler's  patent,  and 
asserted,  moreover,  that  they  had  never  come  under  any 
obligation  to  him  in  regard  to  it. 

On  the  trial  it  appeared  that  Butler  had  made  a  form  of 
an  agreement,  such  apparently  as  he  considered  had  been 
fixed  on  between  him  and  Watkins,  and  gave  it  to  Watkins. 
The  draft  was  dated  February  1, 1868;  but  was  not  signed 
by  any  one,  nor  stamped.     On  the  8d  of  February  Watkins, 
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being  still  in  New  Orleans,  wrote  a  note  to  Butler,  in  which 
he  says  that  he  \)ad  read  the  draft  and  found  it  '*  to  be  about 
the  thing,"  and  that  he  will  have  the  same  put  in  shape  on 
his  arrival  home  and  send  him,  Butler,  one  to  retain,  the 
others  to  be  returned.  Matters  remained  in  that  state  till 
April  17th,  1868,  when  Watkins  thus  writes,  from  the  com- 
pany's works  near  Birmingham : 

"  I  have  laid  your  proposition  before  my  co-directors  and  they 
have  given  same  their  favorable  consideration ;  bat  you  will  un- 
derstand that  we  Englishmen  are  very  particular  as  to  what  we 
do — more  so  than  Americans.  We  are  not  quite  so  fast  in  prom* 
ising,  bat  are  generally  faithful  to  oar  promises.  There  are  a 
few  facts  in  relation  to  cotton  ties  and  cotton-tie  business  to  be 
considered  before  the  agreement  is  completed.  In  the  mean- 
time wo  have  commenced  the  manufacture  of  your  tie  and  will 
send  the  first  shipment  (which  will  be  small)  to  Mobile  or  New 
Orleans  for  Memphis,  as  tonnage  may  offer.  The  ties  which  we 
send  out  will  be  forwarded  without  prejudice,  whether  the 
agreement  is  finally  sealed  by  my  company  or  otherwise,  and 
will  be  disposed  of  on  the  same  terms  as  named  in  your  agree- 
ment proposal." 

This  evidence  being  before  the  jury,  the  plaintiff  offered 
in  evidence  certain  letters  written  by  the  defendants  to  one 
Charles  Wailey  (who,  it  was  said,  had  also  invented  a  cotton- 
tie),  in  the  spring  and  summer  of  1868,  wherein  the  defend- 
ants  led  the  said  Wailey  to  believe  that  a  contract  between 
himself  and  Watkins,  managing  director  of  the  company,  had 
been  recognized  by  them  and  would  be  by  them  carried  out; 
and  in  connection  therewith,  the  testimony  of  Wailey,  for  the 
purpose  of  proving  that  letters  similar  in  many  respects  to 
letters  written  to  Butler,  and  offered  in  evidence,  were  false 
and  deceitful  acts  on  the  part  of  defendants,  done  in  order 
to  keep  Wailey's  tie  out  of  the  market  during  the  year  1868. 
The  letters  were  offered  in  connection  with  the  testimony  of 
Wailey  for  the  purpose  of  showing  the  fraudulent  and  de- 
ceitful conduct  of  the  defendants  in  keeping  Wailey's  tie  out 
of  the  market  in  the  year  1868,  in  order  to  advance  their 
own  interests  by  a  sale  of  the  Beard  tie,  with  the  object  of 
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showing  to  the  jury  the  Bysteniaiic  niaDner  and  course  of  the 
defendants  in  fraudulently  preventing  the  sale  of  other  cot> 
ton-ties,  and  thereby  to  estahlish  the  fraud  and  deceit  of 
defendants  in  relation  to  plaintiff's  tie,  as  charged  and  set 
forth  in  the  petition,  and  generally  to  prove  the  deceitful 
and  fraudulent  conduct  and  bad  faith  of  defendants  in  keep- 
ing the  tie  of  plaintiff  from  sale  during  the  entire  year  of 
1868. 

The  defendants  objected  to  the  evidence  on  the  ground 
that  their  letters  to  Wailey  and  his  testimony  in  relation  to 
them  could  not  be  proved  for  the  purpose  of  thereby  estab- 
lishing frand  and  deceit  on  the  part  of  the  defendants  towards 
plabitifff  and  that  if  such  fraud  and  deceit  existed  it  would 
have  to  be  established  by  proof  of  the  acts  and  conduct  of 
defendants  towards  Butler,  not  towards  Wailey. 

Of  this  view  was  the  court,  and  it  accordingly  refused  to 
permit  the  letters  to  be  read  in  evidence,  or  the  testimony 
of  Wailey  in  relation  to  them  to  be  heard. 

The  plaintiff  excepted. 

The  court — under  requests  from  the  defendants;  the 
plaintiffs  asking  no  instructions— charged  among  other 
things : 

That  to  bind  the  plaintiff  by  the  terms  of  the  proposed 
agreement  his  signature  to  it  was  necessary,  and  that  so  long 
as  it  was  unsigned  it  was  only  a  proposition  which  he  might 
at  any  time  withdraw. 

That  if  Watkins  declined  to  sign  the  draft,  and  informed 
the  plaintiff  that  it  must  go  before  the  board  of  directors  of 
the  company  and  be  examined  by  the  board,  and  put  in 
form,  with  the  corporate  seal  attached  thereto  to  render  it 
valid,  it  was  a  notice  to  the  plaintiff'  that  the  agreement  was 
not  completed,  and  that  it  was  not  obligatory  upon  either 
party  until  it  was  completed  in  that  manner,  or  some  other 
sufficient  to  bind  the  company. 

That  if  the  corporation  never  gave  any  autinority  io  Watldns  to 
assent  to  the  proposal  or  draft  agreement  in  their  behalf^  and  in 
their  name^  and  never  sanctioned  the  same  as  a  corporate  act^  the 
suit  cannot  be  maintained  against  them. 
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Verdict  and  judgment  having  gone  for  the  defendant,  the 
plaintifi'  brought  the  case  here. 

Mr.  W.  F.  Peckhamy  far  the  plaintiff  in  error : 

The  court  erred  in  the  first  and  second  of  the  above  quoted 
paragraphs  of  its  charge;  for  whether  the  agreement  was 
binding  or  not,  was  immaterial.  The  action  was  not  on  the 
agreement,  but  for  the  fraud  in  inducing  plaintiff  to  enter 
into  negotiations  which  defendants  intended  as  a  sham. 
The  charge  had  a  tendency  to  distract  the  jury's  attention 
from  the  real  issue. 

So  it  erred  in  the  portion  of  the  charge  above  italicized ; 
for  here  the  gist  of  the  action  is  ignored.  The  very  wrong 
complained  of  is,  that  defendants  never  did  intend  to  enter 
into  the  contract,  and  of  course  never  authorized  any  one 
to  bind  them  by  it,  but  that  they  did  enter  into  a  conspiracy 
to  make  the  plaintiff  believe  that  they  did  intend  to  make 
the  contract,  while,  in  fact,  never  so  intending  at  all. 

And,  previously  to  all  this,  it  had  erred  on  the  trial,  in 
excluding  the  letters  to  Wailey  and  his  testimony.  For  in 
criminal  law  evidence  of  other  doings  under  similar  cir- 
cumstances at  about  the  same  time  is  admissible,  not  as 
proving  the  other  crimes,  but  as  tending  to  prove  the  inient 
or  the  animtia  with  which  the  act  under  investigation  was 
done. 

Messrs.  P.  PhilUps  and  J.  A.  and  S.  D.  CampbeUy  centra : 

The  claim  for  damages  rests  on  an  '^  understanding''  evi- 
denced  by  a  certain  draft  and  letters.  Now  to  sustain  an 
action  on  any  agreement  it  must  be  complete.  No  obliga- 
tion is  imposed  by  a  mere  affirmation  or  offer  to  enter  into 
an  agreement.  Here,  on  one  side,  patent  rights  were  to  be 
conveyed,  which  as  all  know  pass  under  the  statutes  by 
written  assignments,  on  the  other  hand  a  large  undertaking 
for  manufacturing  by  a  foreign  corporation,  and  the  nego- 
tiation is  with  an  agent  in  this  country.  The  subject-matter 
then,  the  corporate  character  of  one  of  the  parties,  and  its 
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locatiou  in  a  foreign  conntry,  without  more,  leads  to  the 
strongest  presumption  that  the  **  mderstanding''  was  not  to 
be  perfected  until  some  written  instrument  was  signed  and 
delivered.  But  we  are  not  left  to  presumption.  The  letters 
of  Watkins  to  Butler  place  this  question  beyond  doubt  It 
is  evident  that  Watkins  either  bad  not  the  power  to  bind 
the  corporation  or  was  unwilling  to  exercise  it. 

The  whole  evidence  offered  by  the  plaintiff  to  show  the 
*^  understanding/'  is  in  paper,  and  the  question  whether  it 
amounted  to  a  valid  and  binding  obligation  might  properly 
have  been  determined  by  the  court.  But  here  the  plaintiff 
had  the  full  benefit  of  the  jury  as  to  any  inferences  which 
could  be  drawn  from  any  circumstances. 

Even  if  the  rejection  of  the  evidence  about  Wailey's  let> 
ters  was  erroneous,  still,  if  the  plaintiff  could  not  have 
recovered  if  they  had  been  admitted,  the  error  constitutes 
no  ground  for  reversal. 

Mr.  Justice  8TBONO  delivered  the  opinion  of  the  court 

We  are  unable  to  discover  error  in  the  instructions  given 
to  the  jury  by  the  court  below,  or  in  the  answers  made  to 
the  prayers  of  the  defendants,  except  in  a  single  particular. 
What  the  court  said  may  have  been  inadequate  to  a  full  pre- 
sentation of  the  case,  but  the  plaintiff  asked  for  no  instruc- 
tions, and  he  cannot  therefore  now  be  heard  to  complain 
that  full  instructions  were  not  given.  The  bills  of  excep- 
tions bring  upon  the  record  only  that  which  was  said  to  the 
jury,  and  to  that  alone  can  error  be  assigned. 

It  is  quite  true  that  the  suit  was  not  brought  upon  any 
contract  The  theory  of  the  plaintiff  was  that  no  agreement 
had  ever  been  made,  and  that  the  defendants  had  never  in- 
tended making  one,  though  all  the  while  during  the  nego- 
tiation, deceptively  and  fraudulently  holding  out  to  the 
plaintiff  a  profession  of  intention  to  conclude  an  agreement, 
and  that  this  was  done  with  the  purpose  of  keeping  the 
plaintiff's  **  cotton-tie  "  out  of  the  market  The  answers  to 
the  defendants'  prayers,  so  far  as  they  tend  to  show  that  no 
contract  had  been  concluded  were,  therefore,  favorable  rather 
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than  hurtfnl  to  the  plaintiff's  case,  and  they  funiish  no  jnst 
ground  for  complaint. 

The  court,  however,  erred  in  charging  the  jnrj  that  if 
they  believed  "  the  corporation  never  gave  any  authority  to 
the  defendant,  Watkins,  to  assent  to  the  proposal,  or  draft 
agreement,  in  their  behalf,  and  in  their  name,  and  never 
sanctioned  the  same  as  a  corporate  act,  the  snit  could  not  be 
maintained  against  them.*'  If  by  this  it  was  meant  that  no 
suit  upon  the  contract  could  be  maintained;  the  instruction 
was  correct,  but  this  could  not  have  been  so  understood  by 
the  jury.  No  such  question  was  before  them.  It  does  not 
follow,  becanse  the  corporation  never  authorized  or  sane* 
tioned  a  contract,  that  they  may  not  be  responsible  for  such 
a  fraud  as  was  alleged  in  the  petition.  We  have  not  all  the 
evidence  before  us,  but  it  does  appear  that  some  evidence 
was  given  tending  to  show  that  the  acts  aiid  conduct  of  the 
defendants  (Watkins  and  the  corporation),  were  deceitful 
and  fraudulent,  designed  to  mislead,  and  done  for  the  pur- 
pose of  keeping  the  plaintiff's  cotton-tie  out  of  the  market, 
in  order  that  they  might  secure  heavy  sales  of  the  Beard  tie, 
in  which  they  were  largely  interested.  If  the  evidence  did 
establish  or  tended  to  establish  such  deceit  and  fraud,  for 
such  a  purpose,  and  if  the  plaintiff  was  injured  thereby,  as 
his  petition  alleged,  it  was  erroneous  to  charge  the  jury  that 
the  suit  could  not  be  maintained.  Competition  in  efforts  to 
secure  the  market  is  doubtless  lawful.  A  manufacturer  may 
by  superior  energy,  or  enterprise,  supply  all  the  buyers  of  a 
particular  article,  and  thus  leave  no  market  for  similar  arti- 
cles manufactured  by  othei-s.  But  he  may  not  fraudulently 
or  by  deceitful  representations  induce  another  to  withhold 
from  sate  his  products  without  being  answerable  for  the  in- 
jury occasioned  by  the  fraud.  Whether  negotiations  for  a 
purchase  never  concluded  were  in  fact  fraudulent ;  whether 
they  were  commenced  and  continued  solely  with  the  pur- 
pose of  dishonestly  inducing  the  plaintiff  to  forego  offering 
his  goods  until  the  market  had  been  supplied,  and  whether 
such  was  the  consequence  of  the  defendants'  fraudulent  con- 
duct, were  questions  of  fact  which  should  have  been  sub- 
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mitted  to  tlio  jury  on  the  evidence*  If  answered  affirma- 
tively, the  action  was  sastainable.  In  order  to  maintain  an 
action  for  frand  it  is  snfficient  to  show  that  the  defendant 
was  gnilty  of  deceit,  with  a  design  to  deprive  the  plaintiff 
of  some  profit  or  advantage,  and  to  acquire  it  for  himself, 
whenever  loss  or  damage  has  resnlted  from  the  deceit.  This 
was  well  illustrated  in  BarUy  v.  WaJfanL^  There  it  appeared 
that  a  plaintiff,  who  was  a  dealer  in  silk  goods,  had  been 
hindered  in  his  trade  and  induced  to  refrain  from  making 
goods  with  a  certain  ornamental  design,  by  a  ialse  represen* 
tation  made  by  the  defendant,  and  known  by  him  to  be  false, 
that  A  pattern  of  the  goods  bad  been  registered  by  another, 
and  it  was  ruled  that  an  action  would  lie  to  recover  damages 
for  the  injury,  especially  when  the  deceit  was  with  a  view 
to  secure  some  unfoir  advantage  to  the  defendant. 

We  think  also  the  court  erred  in  refusing  to  receive  in 
evidence  the  defendants'  letters  to  Wailey  in  connection 
with  Wailey's  testimony.  It  was  an  important  inquiry  in 
the  case,  what  was  the  purpose  or  animus  of  the  defendants 
in  their  negotiations  with  the  plaintiff?  Was  it  to  mislead 
him  by  holding  out  false  hopes  of  consummating  an  arrange- 
ment by  which  his  cotton-tie  could  be  introduced  into  the 
market,  and  was  this  in  order  to  secure  the  defendants 
themselves  against  competition  ?  Deceit  in  effecting  such  a 
purpose  lay  at  the  basis  of  the  action.  But  how  can  duch  a 
purpose  be  shown  when  it  has  not  been  avowed }  Actual 
fraud  is  always  attended  by  an  intent  to  defraud,  and  the 
intent  may  be  shown  by  any  evidence  that  has  a  tendency  to 
persuade  the  mind  of  its  existence.  Hence,  in  actions  for 
fraud,  large  latitude  is  always  given  to  the  admission  of 
evidence.  If  a  motive  exist  prompting  to  a  particular  line^ 
of  conduct,  and  it  be  shown  that  in  pursuing  that  line  a  de- 
fendant has  deceived  and  defrauded  one  person,  it  may 
justly  be  inferred  that  similar  conduct  towards  another,  at 
about  the  same  time,  and  in  relation  to  a  like  subject,  was 
actuated  by  the  same  spirit.    If  therefore  it  be  true  that  in 

«  0  Adolphos  *  SUis,  N.  S.  197. 
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the  spring  or  early  Bunimer  of  1868  the  defendant  had  simi- 
lar negotiations  with  Wailej  respecting  his  cotton-tie,  and 
conducted  towards  him  deceitfully  in  order  to  keep  his  tie 
out  of  the  market  that  year,  the  fact  tends  to  show  that  in 
their  conduct  towards  the  pluintiif,  there  was  the  same  ani- 
mus, and  that  they  had  the  same  object  iu  view.  That  the 
evidence  offered  was  admissible  for  that  purpose  is  abun- 
dantly proved  by  the  authorities.* 

JUDaMERT  BBVSBSBD  AND  A  KBW  TBIAL  OBDBBBB. 


Caujollb  v.  Fbrbi^. 

A  grant  of  letters  of  adminiatration  by  a  court  having  lole  and  ezclnilve 
power  of  granting  them,  and  which  by  statate  is  obliged  to  grant  them 
<<to  the  relatives  of  the  deceased,  who  would  be  entitled  to  succeed  to 
his  personal  estate,"  is  conclusive  in  other  courts  on  a  question  of  legiti- 
macy; the  grant  having  been  made  on  an  issue  raised  on  the  question 
of  l^itimacy  alone,  and  there  having  been  no  question  of  minority, 
bad  habits,  alienage,  or  other  disqualification  simply  personal. 

Eeld^  accordingly,  after  a  grant  under  such  circumstances,  that  the 
legitimacy  could  not  be  gone  into  by  the  complainants  on  a  bill  for  dis- 
tribution by  the  persons  who  had  opposed  the  grant  of  letters,  against 
the  person  to  whom  they  had  been  granted ;  but  on  the  contrary,  that 
the  complainants  were  estopped  on  that  subject. 

Ebbob  to  the  Circuit  Court  for  the  District  of  New  York ; 
the  case  being  thus : 

The  Revised  Statutes  of  New  Tork,  on  the  subject  of 
granting  letters  of  administration,  thus  enact: 

"  The  surrogate  of  each  county  shall  have  sole  and  exclusive 
power  within  the  coanty  for  which  he  may  be  appointed,  to 
grant  letters  of  administration  of  the  goods,  &c.,  of  persons 
dying  intestate— when  an  intestate  at  or  immediately  previous 
to  his  death  was  an  inhabitant  of  the  county  of  such  surrogatcf 

*  Castle  V.  Bullard,  28  Howard,  172 ;  Lincoln  v,  ClaiBn,  7  Wallace,  182. 
t  2  Bevised  Statutes,  78,  {  28. 
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**  Adniitiistration,  in  eaM  of  intestacy,  shall  be  granted  to  the 
relatives  of  the  deceased,  who  woirid  be  entitled  to  succeed  to  his 
personal  estate."* 

By  the  further  terms  of  the  statote  the  sarplus  of  an  in- 
testate's  personal  estiite,  remaining  after  payment  of  debts, 
shall  be  distribnted,  if  there  be  no  hasbaud  or  wife,  eqaally 
to  and  among  the  children  and  such  as  legally  represent 
them,  or  if  there  be  no  children,  and  no  representatives  of  a 
child,  then  the  tiexl  of  kin  in  equal  degree  to  the  deceased, 

Act 

To  secure  a  competent  person,  a  large  discretion  is  in- 
trusted to  the  surrogate.  He  may  exclude  minors,  aliens, 
intemperate  persons,  Ac 

With  these  provisions  of  the  code  in  force,  Jeanne  Bu  Lux, 
a  woman  of  French  extraction,  died  November  15th,  1854, 
at  an  advanced  age,  in  the  city  of  New  York,  intestate, 
leaving  a  large  personal  estate,  to  be  administered  and  dis- 
tributed according  to  the  laws  of  the  place  of  her  domicile. 

Within  a  mouth  of  her  decease,  John  Pierre  Ferrii  ap- 
plied to  the  surrogate  of  the  county  of  New  Tork  for  letters 
of  administration  on  her  estate,  claiming  them  on  the  ground 
that  he  was  her  only  child,  and,  therefore,  her  sole  heir  at 
law  and  next  of  kin.  This  application  was  opposed  by  the 
public  administrator,  an  officer  who,  in  the  city  of  New 
York,  is  entitled  to  administer  upon  the  estate  of  deceased 
persons  where  there  are  no  next  of  kin,  and  the  French  con- 
sul was  allowed  to  contest  for  the  benefit  of  any  party  in 
interest  in  France.  During  the  pendency  of  these  proceed- 
ings, Benoit  Julien  CuujoUe,  Bert  Barthelemy  Canjolle,  and 
Maui'etta  Elie,  with  their  respective  wives,  appeared  before 
the  surrogate  and  asked  to  be  heard,  alleg^ing  that  they  were 
the  next  of  kin,  and  for  that  reason,  entitled  to  intervene  in 
the  matter  of  the  administration,  and  **  to  share  upon  the  dis- 
tribution of  the  estate;''  and  asking  to  receive  their  distribu- 
tive share  of  the  same.  The  prayer  of  their  petition  was 
granted,  and  after  this  was  done  the  French  consul  with- 

•  2  BeTiied  SUtatct,  78,  2  74.  f  11>-  ^i  1 76>  •^^t'^ 
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drew  from  the  contest.  The  oulj  question  involved  in  the 
application  for  administration  was,  whether  Ferris  was  the 
legitimate  child  of  Jeanne  Dn  Lux,  and  all  the  proofs  taken 
and  admitted  related  to  that  issue  alone.  As  Ferrie  was 
conceded  to  have  been  born  in  France,  a  commission  was 
issued  to  take  testimony  in  that  country  regarding  the  real 
relationship  he  bore  to  the  said  Jeanne  Du  Lux.  This  com- 
mission was  executed  and  returned  to  the  surrogate,  with  a 
large  mass  of  oral  evidence  on  the  subject,  together  with 
documents  and  extracts  from  public  records. 

The  case  came  to  a  hearing  on  the  15th  day  of  September, 
1856,  on  the  proofs  taken  in  France,  and  at  home,  and  the 
surrogate  rendered  the  following  decree : 

"  In  the  matter  of  the  Estate  of  Jeanne  Du  Lux^  deceased. 

''Upon  taking  proof  of  all  the  parties,  who  have  appeared  in 
this  matter,  and  aflor  hearing  counsel  In  behalf  of  John  Pierre 
Ferris,  claiming  to  be  the  son  of  the  intestate,  and  counsel  in 
behalf  of  the  public  administrator,  in  opposition  thereto,  and 
counsel  in  behalf  of  Bonoit  Julien  Canjolle,  Bert  Barthelemy 
CaujoUo,  and  Uauretta  Blie,  and  thoir  respective  wives,  claim- 
ing as  next  of  kin  of  said  intestate,  it  is  ordered,  adjudged,  and 
decreed,  that  letters  of  administration  upon  the  estate  of  said 
Jeanne  Da  Lux  be  granted,  and  Issue  to  the  said  John  P.  Ferrii, 
as  the  legitimate  son  and  sole  next  of  kin  of  the  said  Intestate, 
or  to  said  Fem'^  and  such  person  as  may  be  joined  with  him, 
under  the  statute,  on  giving  the  proper  security  required  by 
law."' 

An  appeal  was  taken  from  this  decree  to  the  Supreme 
Court  of  the  State,  by  Benoit  Julien  Canjolle,  acting  for 
himself  and  the  other  persons  in  France,  and  the  decree  was 
affirmed.  While  the  case  was  pending  in  the  Supreme  Court, 
on  application  of  the  appellant  there,  additional  evidence 
was  received,  not  heard  by  the  surrogate,  tending  to  show 
the  illegitimacy  of  Ferrii.  Notwithstanding  this  additional 
evidence,  the  decision  of  the  surrogate  was  affirmed,  and  it 
was  reaffirmed  on  a  subsequent  appeal  to  the  Court  of  Ap- 
peals. It  was  on  this  final  decision  in  his  favor  that  admin- 
istration of  his  mother's  estate  was  granted  to  Ferrii. 
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In  a  nhort  time  after  the  decisioo  againet  them  in  the 
higlieBt  court  of  the  State  of  New  York,  the  persons  already 
nunie<1  living  iu  Fi*ance  who  asserted  themselves  to  be  the 
next  of  kiu  of  Jeanne  Da  Lux  filed  their  bill  against  Ferris 
and  the  person  who  had  been  joined  with  him  under  the 
statute  in  the  court  below  for  distribution. 

To  this  bill  the  defendants  pleaded  in  bar  the  decision  of 
the  State  courts  on  the  contest  for  administration,  as  an  ad- 
judication between  the  same  parties  of  the  very  point  in 
issue,  by  a  tribunal  having  jurisdiction  of  the  subject-matter. 
This  plea  was  overruled,  and  the  cause,  after  answer,  repli- 
cation, and  the  taking  of  proofs,  was  heard  on  its  merits, 
and  the  legitimacy  of  Ferrii  again  established.  Appeal  was 
taken  to  this  court  bj  the  other  side,  from  this  decision. 
The  record  brought  up  the  whole  evidence  on  the  question  of 
legitimacy;  parol  and  documentary,  French  and  American. 

Mr.  Whitehead^  for  the  appeUcmis^  arranging  it  with  order 
and  clearness,  argued  forcibly  that  the  evidence  &iled  to 
establish  the  legitimacy. 

3tr.  S.  P.  Nashj  centra^  and  endeavoring  to  infer  from  it  a 
different  conclusion,  contended,  in  addition  and  as  a  more 
principal  point,  that  in  view  of  the  language  of  the  Revised 
Statutes  of  New  York,  which  made  it  obligatory  on  the  sur- 
rogate to  grant  the  administration  *Ho  the  relatives  of  the 
deceased  who  would  be  entUled  to  succeed  to  his  personal 
estate,"  the  question  of  Ferrii's  legitimacy — there  having 
been  no  question  of  alienage,  minorship,  or  bad  moral  habits, 
or  other  personal  disqualification  in  the  case — was  neces- 
sarily decided;  that  the  complainants  were  accordingly 
estopped  by  the  judgment  of  the  surrogate  from  going  into 
the  consideration  of  the  evidence  of  that  question,  and  that 
the  court  below  had  therefore  erred  in  not  sustaining  the 
plea  in  bar. 

Mr.  Whitehead^  in  replj/y  denied  that  Ferri^'s  relationship 
bad  been  otherwise  than  mcidmiaUy  in  question,  and  that  a 
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decision  of  a  surrogate  on  n  question  of  granting  letters — a 
matter  largely  one  of  practice,  where  groat  discretion  was 
allowed,  and  where  the  matter  was  passed  on  snnunarily — 
had  that  conclusive  character  which  belonged  to  aju<lgnient 
directly  on  a  point  in  issue  and  brought  the  case  within  the 
doctrine  of  res  uljudicata.  The  court  below,  he  argued,  had 
therefore  not  erred  in  not  sustaining  the  plea  in  bar. 

Mr.  Justice  DAVIS  delivered  the  opinion  of  the  court 

If  the  learned  judge  of  the  court  below  erred  in  not  sus- 
taining the  plea  in  bar,  we  are  relieved  of  the  necessity  of 
looking  into  the  evidence  in  order  to  see  whether  the  cause 
was  rightly  decided  on  its  merits.  The  inquiry  arises  then, 
in  the  first  place,  whether  he  did  so  err  or  not. 

There  must  be  an  end  of  every  controversy,  and  the  ques- 
tion raised  by  the  plea  is,  whether  the  litigation  concerning 
the  legitimacy  of  Ferri6  in  the  State  tribunals  of  New  York 
has  been  of  such  a  character  that  it  cannot  be  renewed  be- 
tween the  same  parties  in  the  Federal  courts. 

Chief  Justice  De  Grey,  in  the  Duchess  of  Kingston's  case,* 
has,  in  a  few  words,  given  a  comprehensive  summary  of  the 
law  on  this  subject:  "From  the  variety  of  cases  in  respect 
to  judgments  being  given  in  evidence,"  said  the  chief  jus- 
tice, "these  two  distinctions  seem  to  follow  as  hcir.g  gen- 
erally true:  first,  that  the  judgment  of  a  court  of  concurrent 
jurisdiction  directly  upon  the  point  is,  as  a  plea,  a  bar,  or,  as 
evidence,  conclusive  between  the  same  parties  on  the  same 
matter  directly  in  question  in  another  court;  secondly,  that 
the  judgment  of  a  court  of  exclusive  jurisdiction  directly 
upon  the  point  is,  in  like  manner,  conclusive  upon  the  same 
matter  between  the  same  parties,  coming  incidentally  in 
question,  in  another  court  for  a  different  purpose.  But 
neither  the  judgment  of  a  concurrent  or  exclusive  jurisdic- 
tion is  evidence  of  any  matter  incidentally  cognizable,  nor 
of  any  matter  to  be  inferred  by  argument  from  the  judg- 
ment."    Did  the  fact  of  legitimacy  come  before  the  surro- 

•  2  Smith'8  Leading  Cases,  6th  ed.  649. 
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gate's  conrty  directly  or  incidentally,  and  was  it  necessary  to 
decide  the  point  before  the  letters  of  adniiDistration  could 
issue  ?  are  the  questions  to  be  considered  and  determined. 

In  cases  of  intestacy  in  New  York  the  surrogate  has  the 
sole  and  exclusive  power  of  granting  letters  of  administra- 
tion, and  is  obliged  to  grant  them — no  question  being 
made  as  to  personal  competency — ^to  the  relatives  of  the  d^ 
ceased  who  would  be  entitled  to  succeed  to  his  or  her  per- 
sonal estate,  and  if  Ferri<  were  the  only  child  of  the  iutefr* 
tate,  he  had  the  legal  right  to  administer^  because  he 
succeeded  to  the  whole  of  her  estate.*  It  is  true  a  large 
discretion  is  given  to  the  surrogate  to  secure  a  competent 
person,  and  if  relatives  are  disqualified,  for  certain  causes 
mentioned  in  the  statute,  or  are  unwilling  to  accept,  admin- 
istration may  be  granted  to  others,  and,  in  such  a  case,  the 
basis  of  action  concludes  nothing  as  to  the  right  of  succea- 
sion.  But  if  there  be  next  of  kin,  and  no  personal  disquali- 
fications attach  to  them,  the  surrogate  can  exercise  no  dis- 
cretion on  the  subject.  The  inquiry  becomes  then  a  matter 
of  right,  and  is,  by  the  express  language  of  the  statute,  to 
be  determined  by  the  right  to  the  succession.f 

In  this  state  of  the  law  on  the  subject  Ferrii  applied  for 
letters  of  administration  on  the  estate  of  Jeanne  Du  Lux^ 
claiming  to  be  her  son,  and,  therefore,  her  nearest  of  kin. 
But  these  appellants  said.  You  cannot  have  these  letters,  be- 
cause you  are  illegitimate,  and  we,  as  the  descendants  of  a 
deceased  aunt  of  the  intestate,  are  her  nearest  relatives,  and 
therefore  entitled  to  the  succession.  The  purpose  was  to  get 
at  the  estate,  and  so  they  say  in  their  petition  addressed  to 
the  surrogate  for  leave  to  intervene.  They  allege  themselv^ 
to  be  *^  the  nearest  of  kin  "  and  **  entitled  to  share  upon  the 
distribution  of  the  estate,"  and  ask  to  be  heard  **and  to 
receive  their  distributive  share  of  the  estate."  Manifestly^ 
they  sought  the  contest  because  they  supposed  the  right  to 
administer  involved  the  right  to  the  property.  Their  oppo- 
sition was  not  based  on  the  ground  of  Ferri^'s  personal  un* 

•  2  Revited  Statutes  of  Kew  York  78,  {  28 ;  74,  {  27 ;  96,  {  75 ;  {{  4,  6. 
t  lb.  74,  {  27. 
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fitness,  tior  did  they  wish  to  administer  themselves.  How, 
then,  can  it  be  said  that  the  administration  in  this  case  was 
granted,  without  any  reference  to,  or  consideration  of,  the 
question  of  distribution  ?  In  the  absence  of  personal  dis- 
qualifications, as  we  have  seen,  it  is  compulsory  on  the  sur- 
rogate to  grant  the  letters  to  the  party  to  wliom  the  inherit- 
ance belongs.  This  is  the  primary  and  only  object  of  inquiry, 
in  order  to  ascertain  to  whom  the  letters  should  be  issued. 
The  illegitimacy  of  Ferrie  in  any  other  view  was  an  imma- 
terial issue.  It  is  personal  good  conduct,  and  not  the  status 
of  birth  which  constitutes  a  man  a  fit  person  to  be  intrusted 
with  the  duties  of  administration.  It  is  idle,  therefore,  to 
suppose  that  this  contest  was  inaugurated  and  carried  on, 
on  any  other  theory,  than  that  the  result  of  it  settled  the 
right  to  the  estate.  Because  an  administrator  can,  under 
certain  circumstances,  be  appointed  who  is  not  connected 
by  kinship  with  the  intestate  proves  nothing.  It  is  enough 
to  say  there  was  no  occasion  for  the  surrogate  to  do  this, 
and  his  action  was  not  grounded  on  his  ability  to  do  it  in 
certain  contingencies.  His  power  was  invoked  under  that 
clause  of  the  statute  which  directed  him  to  issue  letters,  in 
case  there  were  relatives,  to  the  one  to  whom  the  estate 
went,  by  the  law  of  descents.  Ferri6  alleged  himself  to  be 
that  person,  because  be  was  the  son  of  the  deceased.  These 
appellants  said,  Not  so,  for  you  are  illegitimate,  and  have  no 
inheritable  blood,  and  we  propose  to  try  that  question,  and 
if  it  is  decided  in  our  favor,  we  get  the  estate,  as  we  are, 
confessedly,  in  that  event  the  nearest  of  kin.  The  issue 
thus  solicited  was  framed,  voluminous  evidence  both  from 
abroad  and  at  home  taken  upon  it,  able  arguments  heard, 
elaborate  opinions  given,  and  repeated  decisions  made 
against  the  right  set  up  by  these  appellants,  and  yet  they 
are  not  content.  Beaten  in  the  State  courts  on  the  vital 
question — the  illegitimacy  of  Ferris — they  turn  to  this  court 
to  try  over  again  the  very  point  decided  against  them.  Can 
they  do  this?  They  say  the  point  was  only  cognizable  in- 
cidentally; but  how  can  this  be,  when  the  surrogate  could 
not  have  done  the  thing  he  did  do  without  deciding  it?    It 
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had  to  be  decided  iu  order  to  determine  to  whom  the  letters 
ehoold  isBae,  and  the  decision  of  k,  of  uecessitj,  settled  the 
distribution  of  the  estate.  If  this  litigation  can  be  renewed 
iu  a  separate  suit  for  distribution  iu  another  court,  then  the 
same  persons  can  try  the  same  question,  in  respect  to  the 
same  subject,  iu  two  different  suits.  The  question  before 
the  surrogate  was  the  legitimacy  of  Ferri6,  and  the  subject 
in  regard  to  which  it  was  necessary  to  decide  it,  was  the 
distribution  of  the  estate.  That  the  ultimate  right  of  prop- 
erty was  the  pivot  point  of  the  case  appears  by  the  decree 
itself,  for  it  finds  Ferrii  to  be  the  legitimate  son  and  sole 
nearest  of  kin  of  the  intestate,  and  by  reason  of  this  directs 
administration  to  be  granted  to  him.  And  it  goes  further, 
for  it  finds,  substantially,  that  the  contest  was  made  on  the 
question  of  kinship  alone,  and  denies  the  claim  set  up  by 
these  appellants.  Suppose  the  suit  for  distribution  had  been 
brought  in  the  surrogate's  court,  can  there  be  a  doubt  that 
the  decree  granting  administration  to  Ferris  would  be  plead- 
able in  bar  to  it  ?  If  such  be  its  effect  in  that  court,  can  or 
ought  it  to  have  a  different  effect  in  another  court  of  con- 
current jurisdiction  ?  If*  so,  then  instead  of  there  being 
uniformity  in  the  exercise  of  concurrent  jurisdiction,  there 
would  be  conflicting  determinations,  and  the  evils  resulting 
from  such  a  course  of  procedure  can  be  easily  foreseen. 
Neither  the  policy  of  the  law  nor  the  interests  of  society 
require  this  to  be  done. 

We  have  thus  far  considered  the  question  on  principle, 
but  we  are  also  sustained  by  authority. 

In  the  Ecclesiastical  Courts  in  England,  in  cases  of  intes- 
tacy, the  right  of  administration  follows  the  right  to  the 
property,*  as  it  does  in  New  Tork  and  elsewhere  in  this 
country. 

The  effect  of  the  sentence  of  the  Ecclesiastical  Court,  in 
granting  administration,  was  considered  by  Lord  Hardwicke, 
in  Thomas  v.  Ketterich€;f  on  a  bill  filed  for  distribution  of 
an  intestate's  goods,  and  he  held  himself  concluded  by  it* 

«  1  WUliamB  on  Ezecuton,  894.  f  1  Veaey,  888. 
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There  had  been  a  coutest  in  the  Ecclesiastical  Court  for  ad- 
ministration between  the  same  parties  on  the  point  which 
was  the  nearest  of  kin.  The  court  decided  they  were  in 
equal  degree,  and  granted  administration  to  Eettcriche,  be- 
cause Thomas  was  a  minor.  Thomas,  believing  the  Eccle- 
siastical Court  had  not  computed  the  degrees  correcth^and 
that  he  was  nearer  in  relationship  to  the  intestate,  filed  his 
bill  for  distribution  in  the  High  Court  of  Chancery  for  the 
purpose  of  getting  another  computation,  but  the  Lord  Chan- 
cellor refused  to  go  behind  the  sentence  of  the  Ecclesiastical 
Court.  *^  That  court,"  he  suid, ''  is  bound  to  grant  adminis- 
tration to  .the  next  of  kin;  and,  if  I  should  determine  these 
parties  not  to  be  equal,  but  the  plaintiff  nearer,  it  is  directly 
contrary  to  the  foundation  of  this  sentence,  which  would 
make  it  erroneous  and  to  be  reversed.  The  consequence  of 
which  would  be  that,  by  choosing  to  come  here  for  a  distri- 
bution, you  would  change  the  rule  relating  thereto,  for  the 
suit  might  have  been  in  the  Ecclesiastical  Court  for  a  dis- 
tribution us  well  as  here,  and  that  court  could  not  have  con- 
tradicted the  sentence  by  which  administration  was  granted.'* 
This  decision  was  in  1749. 

In  Bouchier  v.  Taylor^  the  same  point  was  raised  and  de- 
cided the  same  way  by  the  House  of  Lords  in  1776.  Not- 
withstanding these  decisions  the  question  was  again  the 
subject  for  discussion,  in  a  suit  for  distribution,  before  Vice- 
Chancellor  Bruce,  in  Barrs  v.  JcLi^kson^\  as  late  as  1842,  and 
he  denied  to  the  sentence  of  an  Ecclesiastical  Court,  in  a 
suit  for  administration,  the  effect  which  was  given  to  it  in 
the  other  cases.  But,  on  appeal  to  the  House  of  Lords,  this 
decree  was  reversed,  and  Lord  Chancellor  Lyndhurst,  on  a 
review  of  all  the  authorities,  held  that  the  question  was  no 
longer  an  open  oue.J  It  is  to  be  observed,  in  regard  to  the 
opinion  of  the  learned  chancellor,  that,  although  he  declined 
to  enter  into  any  of  the  general  arguments  in  the  case,  on 


*  4  Brown '8  Parliamentary  Oases,  708. 

t  1  YoQDge  &  CoUier's  Chancery  Cases,  686. 
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the  ground  that  he  was  bound  bj  the  decision  of  the  House 
of  Lords  in  Bouchier  v.  Taylor^  jet  he  concedes  that  if  the 
suit  for  distribution  had  been  instituted  in  the  Ecclesiastical 
Court)  the  sentence  in  the  suit  for  administration  would  have 
been  conclusive  upon  it,  and,  if  it  were  conclusive  there, 
that  it  ought  to  be  conclusive  in  the  Court  of  Chancery. 

It  may,  therefore,  as  the  result  of  these  authorities,  be 
safely  assumed  to  be  the  established  law  in  England,  that  if 
the  sentence  of  an  ecclesiastical  court,  in  a  suit  for  admin- 
istration, turns  upon  the  question  of  which  of  the  parties  is 
next  of  kin  to  the  intestate,  it  is  conclusive  upon  that  ques- 
tion in  a  subsequent  suit  in  the  Court  of  Chancery  between 
the  same  parties  for  distribution. 

We  are  not  aware  of  any  decisions  directly  upon  this 
subject  in  any  of  the  State  courts  of  this  country.  This, 
doubtless,  results  from  the  fact  that,  with  us,  estates  are  set- 
tled and  distributed  in  the  same  court  that  grants  the  letters 
of  administration.  It  seldom  occurs  here  that  separate  suits 
for  distribution  are  instituted  at  all,  and  very  rarely,  any- 
where else  than  in  the  courts  of  probate.  The  recent  case  in 
this  court,  of  Blackburn  v.  Crawford^*  is,  in  some  of  its  fea- 
tures, unlike  this,  but  the  principle  of  that  case  would  seem 
to  create  an  estoppel  in  this. 

On  principle  and  authority,  therefore,  the  judgment  in 
the  suit  for  administration  in  New  Tork  was  pleadable  in 
bar  to  this  suit,  and  on  that  ground  alone  the  bill  should 
have  been  dismissed. 

DiCBKS  AFFIRMED. 

The  CHIEF  JUSTICE  having  been  of  counsel  for  the 
appellee,  Ferris,  did  not  sit  in  this  case. 


•  S  WallAce,  17& 
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The  Ariadne. 

1.  The  obligation  of  a  "  lookout "  on  vesaelt  sailing,  in  crowded  waters 

such  as  the  bay  of  New  York,  is  of  the  highest  kind.  His  euro  must 
be  indefatigable ;  his  vigilancA  sleepless ;  and  the  rigor  of  the  require- 
ment rises  according  to  the  power  and  speed  of  the  vessel  on  which 
he  is. 

2.  When  strong  evidence,  in  a  case  of  collision,  tends  to  show  that  the 

catastrophe  was  owing  to  the  failure  of  the  lookout  of  the  vessel  libelled 
to  attend  to  his  duty,  every  doubt  as  to  the  performance  of  the  duty, 
and  the  effect  of  non-performance,  should  be  resolved  against  the  vessel 
sought  to  be  inculpated  until  she  vindicates  herself  by  testimony  con- 
clusive to  the  contrary. 
8.  Although  where  the  Circuit  and  District  Court  both  agree  on  a  question 
of  alleged  fault  in  a  vessel  libelled  for  collision,  this  court  will  not 
readily  reverse,  yet  it  will  do  so,  where  after  examination  its  conviction 
is  that  both  the  courts  below  were  wrong. 

Appeal  from  the  Circuit  Court  for  the  Southern  District 
of  New  York. 

This  was  an  appeal  in  admiralty  from  the  decree  of  the 
Circuit  Court  for  the  Southern  District  of  New  York;  the 
case  being  one  arising  from  a  collision  between  the  steamer 
Ariadne  and  the  brig  William  Edwards,  and  the  questions 
being  purely  questions  of  fact. 

Mr.  J.  JE.  Parsons  J  for  the  appellant;  Mr.  E.  if.  0wen3j 
contra. 

Mr.  Justice  SWAYNE  stated  the  case,  and  delivered  the 
opinion  of  the  court. 

The  collision,  which  is  the  subject  of  this  appeal,  occurred 
in  the  night  of  the  13th  of  December,  1865,  oft*  the  Jersey 
coast,  about  twelve  miles  from  Barnegat,  and  eight  miles 
from  land.  The  brig  was  on  a  voyage  from  Havre  to  New 
York.  The  wind  was  north-northeast.  The  brig  was  on 
ber  port  tack,  with  her  starboard  side  to  the  steamer,  and 
going  at  the  rate  of  four  or  five  miles  an  hour.  She  was 
sailing  closehauled,  as  near  as  she  could  lie  to  the  Avind, 
and  heading  west-northwest  or  northwest    The  steamer 
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was  bound  from  New  York  to  New  Orleans,  and  was  upon 
oue  of  her  regular  trips.  She  was  laden  with  freight  and 
carried  passengers.  She  was  on  her  proper  course,  south  by 
west  one-quarter  south,  and  running  at  the  rate  of  seven  or 
eight  knots  an  hour.  The  brig  did  not  change  her  course 
down  to  the  time  of  the  collision.  The  steamer  was  first  made 
from  the  brig,  abont  fire  points  from  her  starboard  bow. 
She  was  not  discovered  from  the  steamer  until  it  was  too 
late  to  avoid  the  collision.  The  steamer  struck  her  on  her 
starboard  side,  abaft  the  main  chains.  The  blow  was  of  such 
force  that  it  cut  through  into  her  cabin  and  down  to  the 
water's  edge.  She  sunk  in  a  short  time.  This  libel  was 
filed  by  her  owners  to  recover  damages  for  her  loss.  It  was 
dismissed  by  the  District  Court.  The  decree  was  aflSrmed 
by  the  Circuit  Court  The  decree  of  the  latter  has  been 
brought  here  by  this  appeal  for  review.  In  this  court  the 
controversy  between  the  parties  has  been  narrowed  down  to 
two  points. 

It  is  insisted  by  the  claimant  of  the  steamer  that  the  brig 
had  no  green  light,  or  an  insuflScient  one,  on  her  starboard 
side;  that  the  collision  is  due  to  this  cause,  and  that  the 
steamy  is  blameless. 

The  Dbellants  deny  this  impeachment  as  to  the  light,  and 
contend  imit  the  lookout  on  the  steamer  wholly  fiiiled  to  do 
his  duty;  that  he  could,  and  should,  have  seen  the  brig, 
whether  she  had,  or  had  not,  a  sufficient  green  light,  in 
season  to  enable  the  steamer  to  avoid  the  collision,  and  that 
in  this  particular  there  is  fault  on  her  part.  We  shall  con- 
sider the  case  only  in  these  aspects. 

In  regard  to  the  light  on  the  brig  the  testimony,  as  usual 
in  such  cases,  is  conflicting.  We  think  that  which  sustains 
the  negative  largely  preponderates.  We  find  no  sufficient 
reason  to  doubt  that  Morgan  (the  brig's  lookout)  told  the 
truth.    He  testified : 

*'  The  biDuacIe  light  used  to  bother  me— it  would  frequently 
go  oat.  There  was  Bomething  about  the  oil  that  was  not  right .  • 
When  I  was  on  the  lookout  I  noticed  our  starboard  light,  but  not 
until  the  Ariadne  was  very  near  to  us.    I  stepped  to  the  side  of 
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the  brig,  thinking  that  our  light  might  not  be  burning,  and  that 
the  Ariadne  mighty  therefore,  run  into  us,  and  then  I  looked  at 
our  starboard  light.  The  light  was  very  dim.  I  was,  I  should 
judge,  fifty  feet  from  the  light  when  I  looked  at  it,  and  could 
see  it  plainly.  As  the  light  was  then  burning,  I  should  not 
think  it  could  be  seen  over  two  hundred  feet." 

This  testimony  is  fully  sustained  by  all  the  witnesses,  six 
iu  number,  who  were  on  the  steamer.  They  were  in  posi- 
tions to  see  the  light,  and  must  have  seen  it  if  it  were  dis- 
tinctly visible.  The  probative  force  of  these  proofs  is  not 
overcome  by  the  testimony  of  the  libellants.  Both  the  courts 
below  held  the  charge  to  be  established,  and  wc  see  no  rea- 
son to  dissent  from  the  conclusion  at  which  they  arrived. 

The  steamer  was  about  two  hundred  feet  long.  She 
obeyed  her  helm  with  unusual  quickness.  When  running 
at  her  then  speed,  she  could  be  easily  stopped  in  a  space  of 
about  twice  her  length.  She  approached  the  brig  in  the 
direction  most  favorable  for  her  lookout  to  see  the  hull  and 
sails  of  the  latter.  According  to  the  steamer's  testimony,  a 
vessel  without  a  light  could  be  seen  the  eighth  of  a  mile. 
Her  testimony  also  shows  the  following  facts :  She  had  but 
one  lookout  The  second  mate  saw  the  brig  first.  He  asked 
the  lookout  if  he  saw  her.  The  lookout  thereupon  turned 
and  saw  hen  He  had  not  seen  her  before.  He  saw  no 
light,  and  could  not  tell  which  way  she  was  heading.  Ma- 
lony,  who  was  at  the  wheel  of  the  steamer,  says : 

'^I  saw  the  brig  just  a  moment  before  the  first  bell  struck. 
The  second  mate  struck  first  one  bell,  and  then  a  second  bell, 
and  then  rung  again.  There  was  not  a  second  between.  It  was 
done  as  quick  as  lightning.  .  .  .  The  Ariadne  swung  about  a 
point  and  a  half,  or  two  points,  before  we  struck." 

The  lookout  says  the  steamer  ran  about  a  length  between 
the  time  when  he  first  saw  the  brig  and  the  time  when  the 
steamer  struck  her. 

There  is  no  controversy  as  to  the  facts  thus  stated.  They 
are  undisputed  and  indisputable.  Certain  inferences  from 
them  are  inevitable. 


478  Thi  Abumi.  [Bop.  Ct 


Opinloa  of  the  eoarU 


The  brig  was  uot  aeen  by  the  lookout  or  any  one  else  on 
the  steamer  when  she  was  distant  as  far  as  she  could  have 
been  seen.  She  was  not  seen  by  the  lookout  at  all  until  his 
attention  was  called  to  her  by  the  mate.  She  was  not  seen 
by  either  of  them  until  almost  at  the  moment  of  the  colli- 
sion. It  is  by  no  means  certain  that  the  lookout  would  have 
seen  her  before  he  felt  the  shock  but  for  the  inquiry  of  the 
mate.  Ue  was  on  the  port  side,  and  had  been  looking,  ac- 
cording to  his  own  account,  three  minutes  in  the  opposite 
direction.  The  discovery  came  too  late  to  do  any  good. 
The  catastrophe  was  then  unavoidable.  For  all  the  pur- 
poses of  this  case  there  might  as  well  have  been  no  lookout 
on  the  steamer.  He  could  have  rendered,  and  it  was  his 
duty  to-  render,  a  service  of  vital  importance,  but  he  ren* 
dered  none.  If  the  brig  had  been  seen  when  she  became 
visible  from  the  steamer,  or  very  soon  thereafter,  the  col- 
lision could  have  been  avoided.  It  would  have  been  the 
duty  of  the  steamer  to  stop  or  slow  her  engine  until  every- 
thing as  to  the  brig,  necessary  to  be  known,  was  ascertained. 
This  would  doubtless  have  been  done;  and,  if  so,  the  result 
which  followed  would  have  been  averted.  Indeed,  it  would 
have  been  impossible  to  occur.  We  think  the  conduct  of 
the  lookout  was  marked  by  gross  carelessness,  and  that  it 
was  clearly  one  of  the  concurring  causes  of  the  disaster. 

The  waters  near  the  city  of  New  York  are  at  all  times 
crowded  with  shipping.  Navigation  there  is  uot  unlike  the 
traveller  threading  his  way  through  the  mazes  of  a  forest, 
with  the  difiereuce  that  most  of  the  objects  to  be  avoided 
are  also  in  motion.  The  greatest  care  and  caution  are 
necessary.  The  duty  of  the  lookout  is  of  the  highest  im- 
portance. Upon  nothing  else  does  the  safety  of  those  con- 
cerned so  much  depend.  A  moment's  negligence  on  his 
part  may  involve  the  loss  of  his  vessel  with  all  the  property 
and  the  lives  of  all  on  board.  The  same  consequence  may 
ensue  to  the  vessel  with  which  his  shall  collide.  In  the  per- 
formance of  this  duty  the  law  requires  indefatigable  care 
and  sleepless  vigilance.    The  rigor  of  the  requirement  rises 
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according  to  the  power  and  speed  of  the  vessel  in  question. 
It  is  applied  with  full  force  to  the  8team8hi[>8  belonging  to 
our  commercial  marine.  If  this  were  not  so,  there  would 
be  no  safety  for  other  vessels.  But  it  is  equally  important 
to  vessels  of  that  powerful  class  for  their  protection  from  one 
another.  It  is  the  duty  of  all  courts,  charged  with  the  ad- 
ministration of  this  branch  of  our  jurisprudence,  to  give  it 
the  fullest  effect  whenever  the  circumstances  are  such  as  to 
call  for  its  application.  Every  doubt  as  to  the  performance 
of  the  duty,  and  the  effect  of  non-performance,  should  be 
resolved  against  the  vessel  sought  to  be  inculpated  until  she 
vindiaites  herself  by  testimony  conclusive  to  the  contrary.* 

The  fault  of  the  brig  does  not  excuse  the  fault  of  the 
steamer  if  the  latter  were,  in  any  degree,  a  contributory 
cause  of  the  collision .f 

Both  vessels  being  in  fault  the  damages  must  be  divided. 

We  are  not  unmindful  that  both  the  Circuit  and  District 
Court  came  to  a  conclusion  different  from  ours  as  to  the 
alleged  fault  of  the  steamer. 

Their  judgments  are  entitled  to,  and  have  received,  our 
most  respectful  consideration.  Their  concurrence  raises  a 
presumption,  pnwfl/aefe,  that  they  are  correct.  Mere  doubts 
should  not  be  permitted  to  disturb  them.  But  the  presump- 
tion referred  to  may  be  rebutted.  The  right  of  appeal  to 
this  court  is  a  substantial  right,  and  not  a  shadow.  It  in- 
volves examination,  thought,  and  judgment.  Where  our 
convictions  are  clear,  and  differ  from  those  of  the  learned 
judges  below,  we  may  not  abdicate  the  performance  of  the 
duty  which  the  law  imposes  upon  us  by  declining  to  give 
our  own  judicial  effect.J 

Decree  reversed,  and  the  cause  remanded  to  the  Circuit 
Court  with  directions  to  enter  a  decree 

In  conformitt  to  this  opinion. 


*  The  Louisiana  V.  Fisher  et  al.,  21  Howard,  1;  Chamberlain  v.  Ward, 
lb.  649;  Genesee  Chief,  12  Howard,  448. 
t  Chamberlain  v.  Ward,  21  Howard,  549 ;  Gray  Eagle,  9  Wallace,  60&. 
t  Quickstep,  9  Wallace,  669. 
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CaBPBNTIBR  v.  MoHXaOMBRT  BT  AL. 

1.  Where  a  Spftnisb  or  Mezfcan  grant  of  lands  In  California  doei  not  iden* 

tify  the  preciie  tract  of  land  granted,  either  by  description  or  by  refer- 
ence, the  title  is  an  imperfect  one,  needing  the  further  action  of  the 
United  Btates  goTemment  to  make  it  perfect.  Such  Is  the  case  where 
one  side  of  the  tract  is  undefined,  or  one  of  the  exterior  boundary  lines 
cannot  be  located.  An  authoritatlTe  surrey  is  required  to  demonstrate 
the  particular  tract  granted. 

2.  A  coniirmation  of  a  Spanish  or  Mexican  grant  of  land  in  California  seg- 

regates the  land,  when  surveyed,  from  the  public  domain,  and  inTostt 
the  coniirmee  with  the  legal  title.  It  entitles  him  to  a  patent  for  the 
land  as  soon  as  the  requisite  survey  has  been  made.  No  other  title,  not 
clothed  with  equal  solemnities,  can  be  set  up  against  the  confirmee,  or 
his  assigns,  in  an  action  of  ejectment. 

8.  But  the  equitable  rights  of  third  persons,  under  the  same  title,  are  not 
cut  oiT.  They  will  be  sustained  in  a  court  of  equity  as  against  the  oon« 
flrmee  and  his  assigns,  who  are  chargeable  with  knowledge  of  the  said 
equities.  The  position  of  a  confirmee  is  analogous  to  that  of  a  patentee 
under  a  pre-emption  right.  Equity  will  hold  him  as  a  trustee  for  those 
who  have  equitable  rights  In  the  land,  to  the  extent  of  their  interests. 

4.  Bquitable  interests  must  be  sought,  not  in  an  action  of  ejectment,  but  in 
an  equitable  proceeding,  where  they  can  be  properly  investigated  with 
a  due  regard  to  the  rights  of  othera  which  may  have  intervened,  such  as 
those  of  bund  Jtde  purchasers,  Ac.,  ignorant  of  the  equities  existing  be- 
tween the  original  parties. 

Error  to  the  Circuit  Court  for  the  District  of  California. 

Carpentier  brought  suit  against  Montgomery  and  a  num- 
ber of  other  defendants  to  recover  certain  lands  in  their  pos- 
session, lying  on  the  east  side  of  the  bay  of  Ban  Francisco, 
and  described  in  the  complaint.  Answers  were  put  in  by 
the  defendants,  severally  claiming  distinct  portions  of  the 
lands. 

On  the  trial  the  plaintiff  deraigned  title  under  the  children 
of  Maria  Teodora  Peralta,  a  deceased  daughter  of  Luis 
Peralta,  and  proved  mesne  conveyances  from  them  to  the 
extent  of  an  undivided  five  and  a  half  ninths  of  one-ninth 
of  the  land  in  question.  But  whether  the  children  of  Maria 
Teodora  Peralta  were  entitled  to  any  estate  in  the  lands, 
upon  which  the  plaintiff  could  sustain  an  action  of  ejectment 
against  the  defendants,  was  the  question* 
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Luis  Peralta,  the  father  of  Maria  Teodora,  died  iu  Angnst, 
1851,  in  possession  of  the  rancho  called  San  Antonio  (of 
which  the  premises  in  question  were  a  part),  leaving  four 
sons  and  four  daughters,  and  several  grandchildren  by  a  do 
ceased  daughter,  the  said  Maria  Teodora.  The  four  sons 
presented  their  petition  for  the  confirmation  of  their  claim 
for  the  entire  rancho  to  the  board  of  commissioners,  organ- 
ized under  the  act  of  Congress  of  March  3d,  1851,  founding 
their  claim  upon  certain  documents  establishing  their  father's 
right  to  the  rancho,  and  upon  an  alleged  devise  thereof  to 
them.  Upon  this  petition  the  rancho  was  confirmed  to  the 
said  sons  in  divided  parcels,  the  portion  embracing  the 
premises  in  question  being  confirmed  to  Domingo  and  Yin- 
cente  Peralta  by  final  decree  of  this  court  in  December 
Term,  1856«*  No  final  approved  survey,  however,  took  place 
under  the  confirmation.  The  defendants  held  under  the 
confirmees. 

On  the  trial  the  plaintiff  showed  by  documentary  evidence 
from  the  archives,  that  on  20th  June,  1820,  Luis  Peralta, 
who  was  then  sergeant  of  the  presidio  near  San  Francisco, 
and  commissioner  of  the  pueblo  of  San  JosS,  presented  a 
petition  to  Pablo  Vincente  de  Sola,  then  Governor  of  Cali- 
fornia, in  which  he  stated  that, ''at  the  distance  of  eight 
leagues  froni  the  mission  of  San  Jos^,  in  a  northerly  or  north- 
westerly course  along  the  coast,  therie  is  a  creek  named  by 
the  reverend  fathers  of  the  aforesaid  mission,  San  Leandro, 
and  from  this  to  a  little  hill  adjoining  the  sea-beach,  in  the 
same  direction  and  along  the  coast,  there  may  be  four  or 
five  leagues,  more  or  less  (or  about),  which  place  and  laud 
he  asks  and  solicits  may  be  granted  to  him  that  he  may  es- 
tablish a  rancho,  and  place  thereon  all  his  goods  and  chat- 
tels," 

Governor  Sola,  on  the  8d  of  August,  1820,  ordered  Cap- 
tain Luis  Antonio  de  Arguello,  commandant  of  the  presidio, 
to  appoint  an  ofiicer  to  put  Sergeant  Peralta  'Mn  possession 
of  the  lands  petitioned  for,  giving  previous  notice  of  it  to 

*  United  States  v.  Peralte,  19  Howard,  848. 
TOL.  XIII.  81 
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tlH^  reverend  fathers,  the  missionaries  of  the  missions  bor- 
dering on  said  land,  and  then  plaee  landmarka  on  the  four  poinia 
of  the  compasSj  that  it  may  be  known  at  all  times,  the  extent 
of  suid  lundA  which  have  l>efn  granted  to  himJ* 

On  the  10th,  Argueilo  appointed  Lieutenant  Martines  to 
execute  this  decree. 

On  the  16th,  Father  Daran  certified^  on  behalf  of  the  mis- 
sion of  San  Josi,  that  there  was  no  objection,  on  the  part 
of  that  mission,  to  the  grant  asked  for  bj  Peralta. 

On  the  same  day  Martinez  certified  that,  having  given  dne 
notice,  he  **proceede<l  to  the  said  place,  and  in  presence  of 
the  two  witnesses,  Nicholas  Berreyesa  and  Jnan  Miranda, 
the  boundariee  which  separate  hie  ( Ftralia^s)  land  were  marked 
Old  to  Inm^  to  wit:  The  deep  creek  called  San  Leaudro,  and, 
at  a  distance  from  this  (say  about  five  leagues),  there  are 
two  small  mountains  (cerriios).  The  first  is  close  to  the  beach ; 
next  to  it  follows  that  of  San  Antonio,  serving  as  boundaries, 
the  rivulet  which  issues  from  the  mountain  ranges,  and  runs 
along  the  foot  of  said  small  mountain  of  San  Antonio,  divid- 
ing or  separating  the  land;  and,  at  the  entrance  of  the  little 
gulch,  there  is  a  rock  elevating  itself  in  the  form  of  a  monu- 
ment, and  looking  towards  the  north.  On  lH>th  bouiidariee 
were  fixed  frm  landmarke ;  and,  inasmuch  as  this  individual 
does  not  prejudice  any  of  the  adjoining  neighbors,  and  by 
virtue  of  the  authority  on  me  conferred,  and  in  the  name  of 
our  Catholic  Monarch,  Senor  Don  Ferdinand  YII  (whom 
Qod  pre^terve),  I  put  in  possession  of  the  siud  land  the  above- 
named  Luis  Peralta. '* 

This  return  was  signed  by  him  and  the  witnesses  in  testi- 
mony of  the  facts. 

On  the  80tb  of  August  Governor  Sola,  reciting  that  Father 
Chabot,  of  the  mission  of  San  Francisco,  alleged  that  Don 
Iirnatio  Martinez  had  not  fulfilled  his  decree  of  the  8d  of 
August,  and  that  through  this  tault  possession  had  been 
given  to  Peralta  of  some  lands  pertaining  to  said  mission, 
ordered  that  these  should  be  withdrawn  from  those  which 
were  assigned  to  Peralta,  and  remain,  as  they  were  before, 
in  favor  of  the  neophytes  of  said  mission. 
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In  a  paper  dated  September  14th,  1820,  Fatliern  Cbabot 
and  Ordaz,  on  behalf  of  tbe  miseion,  certified  that  inasmuch 
as  the  mission  had  had  possession  since  the  month  of  No- 
vember of  the  previous  year,  granted  by  the  superior  gov- 
ernment for  agricultural  purposes  and  the  feeding  of  sheep, 
as  far  as  a  rivulet  at  the  distance  from  the  house  of  the 
rancho  some  three  and  a  half  to  four  leagues  in  the  direc- 
tion of  San  Jose,  there  was  *'no  objection  to  set  the  bounda- 
ries of  Sergeant  Luis  Peralta  from  that  place  up  to  the  creek 
called  San  Leandro." 

On  the  16th  of  September,  1820,  Lieutenant  Martinez  re- 
ported that,  in  the  presence  of  the  same  witnesses,  he  had 
executed  the  order  of  the  governor  of  the  80th  August,  "  by 
appointing  to  him  (Peralta)  anew  the  boundaries  at  about 
one  and  a  half  league  from  the  hill  of  San  Antonio  towards 
that  part  of  San  Leandro  serving  as  the  dividing-line,  a  rivu- 
let (the  Temescal)  issuing  from  the  mountain  or  hill-range, 
which  runs  down  to  the  beach,  where  there  is  a  willow 
grove,  fixing  in  said  place  the /oar  landmarks,  which  shall  be 
valid,  and  not  those  that  were  designated  before  on  the  little 
mountain  of  San  Antonio." 

On  the  18th  October,  1822,  Governor  Sola  certified  that 
"  this  day  was  issued,  in  favor  of  Sergeant  Luis  Peralta,  by 
the  governor  of  this  province,  the  certifying  document  for 
the  land  which  has  been  granted  to  him^  as  appears  in  this  folio ^ 
by  the  writ  of  possession^  which  the  lieutenant  of  his  company, 
Bon  Ignacio  Martinez,  gave  him  agreeably  to  an  order  issued 
him  by  the  government." 

The  certifying  document  recited  the  original  petition  of 
Peralta,  the  reclamation  of  the  fathers  of  the  mission,  the 
appointment  of  Martinez  to  give  possession,  the  performance 
of  that  order,  **  by  designating  the  boundaries,  about  one 
league  and  a  half  from  the  small  hill  of  San  Antonio,  towards 
the  part  of  the  San  Leandro  Creek  serving  as  a  dividing- 
place,  a  small  brook  which  falls  from  the  mountains  or 
heights  running  towards  the  beach,  where  ends  a  willow 
brake,  establishing  on  said  land  the  four  landmarks;'*  and 
concluded  by  saying  that  this  document  w*as  given  ''  in  order 
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that,  ill  all  time  to  come,  it  may  be  attested  that  this  concea> 
aioii  to  said  Sergeant  Lois  Peralta  was  made  in  remaueratioQ 
of  forty  years  of  service  iii  the  military  career/' 

Oh  the  14th  of  October,  1820,  Sergeaut  Peralta  addressed 
a  letter  to  his  captain,  Arguello,  complaining  of  having  been 
dispossessed  of  the  land  which  had  been  assigned  to  him. 
In  that  letter  he  insisted  that  he  had  a  right  to  the  land, 
and  declared  that  he  yielded  np  the  possession  only  becaase 
he  was  compelled  to  do  so.  He  replied  also  to  the  allega- 
tions of  the  Others,  that  ho  did  not  need  so  much  land,  by 
saying  that  **five  leagues  does  not  seem  to  me  much,  in  a 
narrow  tract,  as  yon  know  it  is,  from  the  beach  to  the  moan- 
tain  range,"  &c.  On  28d  Jane,  1821,  Captain  Argaello 
transmitted  the  memorial  of  Peralta  to  the  governor,  gave 
the  history  of  Peralta's  application,  insisted,  apon  his  right 
to  the  laud,  and  stated  his  claim  apon  the  government  for 
long  and  meritorioas  services  as  a  soldier. 

On  the  15th  of  May,  1828,  Peralta  petitioned  the  governor 
directly,  praying  that  **  the  land  may  be  retamed''  to  him, 
showing  that  the  reverend  father  of  the  mission  had  prac- 
ticed a  fraad  to  induce  the  governor  to  dispossess  him,  by 
which  he  says,  **  I  %vas  deprived  of  the  best  land  which  had 
been  granted  to  me.**  He  again  refuted  the  charge  that  the 
tract  was  too  large,  by  saying,  **  though  it  appears  to  be 
large,  it  is  not  so,  for  two  reasons — 1st,  because  it  is  situated 
on  the  coast,  avd  the  shore  between  the  beach  and  the  top  of  the 
mountains  {La  Serra)  is  too  narrow ;  2d,  becaase  in  the  space 
lying  from  San  Leandro  to  the  said  cerrito  redoudo  there  is 
a  great  part  of  it  forming  high  lands,  ravines,  and  inlets, 
which  are  not  suitable  for  the  purpose,"  Ac.  Upon  this  pe- 
tition, on  the  80th  November,  1823,  the  following  order  or 
decision  was  made : 

t'Lct  the  land  which  by  order  of  my  predecessor,  SeSor  Don 
Pablo  Yincento  Sola,  was  taken  from  this  claimant,  after  having 
been  granted  him  and  possession  given^  for  that  reason  be  returned 
to  him.  He  shall  apply  with  this  decree  to  the  judge  then  com- 
missioned (Lieutenant  Martines)  for  the  said  possession,  that  he 
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may  comply  with  it.    AYl^pn  this  bo  done,  bo  shall  annex  all  the 
proceedings  to  the  czpediento  already  formed. 

**Arguello/* 


On  the  24th  December,  1824,  Martinez,  who  was  the  per- 
son formerly  commissioned  as  the  judge  to  deliver  the  pos- 
session, certified  that  ^Mn  compliance  with  the  foregoing 
superior  decree  of  the  superior  chief  of  the  province,  Captiiia 
Don  Luis  Antonio  Arguello,  the  land  which  by  order  of 
Colonel  Don  Pablo  Vincente  de  Sola  }iad  been  taken  from 
Sergeant  Luis  Peralta,  has  hereby  been  returned  to  him, 
and  he  has  newly  been  put  in  possession  of  the  place  called 
Cerrito  de  San  Antonio  and  the  rivulet  which  crosses  the 
place  to  the  coast  where  is  a  rock  looking  to  the  north ;  said 
Peralta  has  reipeived  lawful  possession  in  presence  of  the 
same  witnesses  who  assisted  when  the  first  possession  was 
given  to  him." 

On  the  7th  of  October,  1827,  Governor  Echandia  issued 
an  order  requiring  every  individual  in  possession  of  a  rancho 
to  make  a  statement  describing  the  boundaries  thereof,  an- 
nexing thereto  the  title  of  his  possession  and  the  foundation 
be  may  have  for  such  possession. 

In  pursuance  thereof  Peralta  returned  ^^a  description 
showing  the  extent  of  the  lands  granted  me  and  of  which  I 
was  placed  in  possession  since  the  year  1820,  to  wit:  Along 
the  coast  of  the  mission  of  San  Jose,  in  a  northwesterly 
course,  there  is  a  deep  creek  called  San  Leandro,  forming 
the  dividing  boundary  of  said  mission  of  San  Jos6,  thence  to 
a  small,  round  mountain  called  San  Antonio,  the  dividing 
boundary  with  my  neighbor,  Francisco  Castro,  which  space 
is  a  little  over  four  leagues  long,  and  as  it  is  the  narrowest 
portion  of  the  coast,  it  at  most  contains  half  a  league  in 
breadth, /ro/n  tlie  wouniain  to  the  sea" 

On  the  11th  of  February,  1844,  Ignacio  Peralta,  a  son  of 
Luis,  applied  to  Governor  Micheltorena,  on  behalf  of  his 
father,  for  a  new  title,  stating  that  the  title-papers  had  been 
mislaid,  and  describing  the  land  as  the  Rancho  San  Antonio, 
situated  between  the  mission  of  San  Jos6  and  San  Pablo 
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Point,  which  was  granted  to  his  father  by  Sefior  Doo  Pablo 
Vineente  de  Sola,  and  of  which  he  was  put  in  possession  by 
Lientenant  Don  Ignacio  Martinez  by  superior  order,  any 
other  authority  being  at  that  time  unknown.  The  new 
grant  to  be  **  to  the  extent  expressed  by  the  document  of 
Governor  Sola  as  plat  of  survey  (design)  that  accompanies 
it,  including  the  range  of  hill  up  to  its  summit,  and  thence 
to  the  sea.'' 

The  governor  referred  this  petition  to  Jimeno,  then  Secre- 
tary of  State,  who  reported  that  the  land  shown  by  the  plat 
presented  had  been  granted  twenty-two  years  previously^  and  had 
been  occupied  by  the  grantee  since  1819,  and  that  there  was  'no 
objection  whatever  to  the  grant  of  a  new  tOU.  The  gov- 
ernor ordered  the  title  to  issue  on  the  18th  of  February. 
An  instrument  was  accordingly  drawn,  which  was  found  in 
the  archives,  declaring  that  Luis  Peralta  was  *Uhe  owner  m 
fee  of  said  land,  which  is  bounded  as  follows,  namely :  On 
the  southeast  by  the  creek  of  San  Leandro,  on  the  northwest 
by  the  creek  of  Los  Cerritos  de  San  Antonio  (the  small  hills 
of  Sun  Antonio),  on  the  southwest  by  the  sea,  and  on  the 
northeast  by  the  tops  of  the  hill  range,''  and  directing  that 
this  expediente  be  submitted  to  the  Departmental  Assembly. 
But  this  paper  was  not  signed  by  the  governor. 

The  plaintifi'  gave  also  parol  testimony  tending  to  prove 
the  following  facts: 

That  by  the  grant  of  Sola,  and  the  other  documents  con- 
nected with  and  preceding  that  grant,  and  which  had  been 
given  in  evidence,  the  natural  objects  described  in  the  orig- 
inal concession,  and  in  the  possession  given  by  Martinez, 
could  be  ascertained  upon  the  land,  and  that  the  objects 
called  for  in  the  second,  and  reduced  or  limited  possession 
ordered  and  given  on  the  representation  of  the  fathers  oi 
the  mission  of  San  Francisco,  and  which  was  intended  to  be 
covered  by,  and  included  in,  the  final  grant  of  Sola,  could 
also  be  ascertained  on  the  ground. 

That  the  original  possession  given  by  Martinez  was 
bounded  by  the  San  Leandro  Creek  on  the  south,  southeast. 
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and  east,  and  the  crei^t  of  the  hilln  to  the  gap  easterly  of  the 
nionutnental  rock  looking  to  the  north,  nrieutioiied  in  the 
act  or  certificate  of  possession  of  Martinez;  on  the  north 
and  nortliwesterly  by  the  creek  of  the  cerrito  of  Sun  Anto- 
nio, and  on  the  west  by  the  bay  of  San  Francisco. 

Tliat  the  boundaries  of  the  restricted  possession  were  the 
San  Leandro  Creek  on  the  sooth,  southeast,  and  east,  the 
Temescal  Creek  on  the  north  and  northwest,  and  tlie  bay 
of  San  Francisco  on  the  west,  and  that  the  possession  was 
reduced  to  the  line  of  the  Temescal  Creek. 

That  the  sources  of  the  San  Leandro  Creek  and  Temescal 
Creek  spring  near  each  other,  with  merely  a  narrow  divid- 
ing ridge  between  them,  not  more  than  a  quarter  of  a  mile 
from  the  source  of  the  one  to  the  other,  and  that  they  both 
empty  into  the  bay  of  San  Francisco.- 

He  also  introduced  the  evidence  of  witnesses  tending  to 
prove  the  delivery  of  possession  of  the  rancho  of  San  Anto- 
nio to  Luis  Peralta,  by  Lieutenant  Martinez,  in  1820,  and 
that  possession  was  formally  given,  and  the  boundaries  des- 
ignated by  Martinez,  in  accordance  with  the  description 
thereof,  first  herein  above  set  forth. 

The  plaintiff  having  rested  his  case  the  defendants  moved 
the  court  to  strike  out  all  the  evidence  introduced  by  the 
plaintiff,  on  the  ground  that  the  same  did  not  establish  nor 
tend  to  establish  a  right  in  the  plaintiff  to  a  verdict. 

The  court  having  heard  counsel  thereon  denied  the  mo- 
tion, on  the  ground  that  the  same  was  irregular  in  practice, 
and  an  evasion  of  the  rule  against  nonsuits;  but  stated  that, 
if  the  defendants  would  submit  their  case  without  evidence 
on  their  part,  it  would  instruct  the  jury  to  render  a  verdict 
for  the  defendants,  to  which  the  plaintiff  excepted. 

The  defendants  thereupon  declined  to  offer  any  evidence 
on  their  part,  and  the  evidence  was  closed. 

And  the  court  thereupon,  at  the  request  of  the  defendants, 
instructed  the  jury  that  the  plaintiff  had  failed  to  establish 
a  case  entitling  him  to  a  verdict,  and  that  it  was  their  duty 
to  return  a  general  verdict  for  the  defendants,  to  which  de- 
cision  and   instruction  the  plaintiff'  excepted.     The  jury 
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thereupon  rendered  their  verdict  for  the  defendants;  and 
judgment  having  been  entered  thereon,  the  plaintiff  brought 
the  case  here  on  error. 

Messrs.  M.  Blair  and  F.  A.  Diek^  for  the  plaintiff  in  error^ 
insisted  that  Luis  Peralta's  title  was  a  perfect  title  under  the 
Spanish  and  Mexican  laws,  and  was  protected  by  the  treaty 
of  Gnadnlupe  Hidalgo,  and  that  the  confirmation  of  it,  on 
the  application  of  the  eons,  could  not  add  to  its  strength, 
and  could  not  take  away  the  right  of  the  daughters  as  co- 
heirs of  their  father;  and,  whether  so  or  not,  that  the  con* 
firmation  of  the  title  enured  to  the  benefit  of  those  really 
entitled  under  the  original  grant,  their  heirs  and  assigns; 
and  that  as  no  devise  from  Luis  to  his  sons  was  exhibited  on 
the  trial  of  this  cause,  that  the  plaintiff  was  entitled  to  re- 
cover under  the  hereditary  right  of  Maria  Teodora's  children. 

Mr.  S.  0.  Houghionj  coniray  for  the  defendants^  denied  that 
the  title  of  Luis  Peralta  was  a  perfect  title;  and  contended 
that  even  if  it  was,  the  claim  of  the  daughters  could  not 
avail  in  an  action  of  ejectment  against  the  award  of  the  com- 
missioners in  favor  of  the  sons  of  Luis,  which  gave  them  the 
legal  title. 

Mr.  Justice  BRADLEY  delivered  the  opinion  of  the  court 

To  show  that  Luis  Peralta's  title  was  a  perfect  one  the 
plaintifi'  produced  in  evidence  the  documents  on  which  it 
was  founded.  They  are  set  out  in  the  bill  of  exceptions, 
and  are  the  same  that  were  before  this  court  in  the  case  of 
United  States  v.  Peralta^^  when  the  claim  was  confirmed.  lu 
that  case  the  court  intimated  an  opinion  that  the  title  was 
perfect  for  at  least  a  part  of  the  rancho  (embracing  a  part 
of  the  premises  now  in  question),  but  the  point  was  not  ma- 
terial in  the  case,  because  the  claimants  were  equally  entitled 
to  a  confirmation,  whether  their  father's  title  was  perfect  or 
imperfect,  legal  or  equitable;  so  that  the  intimation  was 

«  19  Howard,  848. 
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nothing  but  an  obiter  dictum  of  the  judge  who  delivered  the 
opinion.  The  title,  in  some  of  its  aspects,  again  came  be- 
fore the  Supreme  Court  of  California,  in  1864,  in  tlie  case  of 
JUintuni  v.  BrotDcr,^  but,  as  both  parties  in  that  case  deemed 
it  their  interest  to  concede  the  title  to  be  a  perfect  one,  the 
observations  of  the  conrt  on  the  subject  cannot  be  regarded 
as  precluding  further  examination.  Such  examination,  ex- 
haustive in  its  character,  was  given  in  1870  by  the  same 
court  on  this  identical  title,  and  on  the  ver}^  point  in  ques- 
tion, in  the  case  of  Banks  v.  Moreno ;'f  and  the  court,  with 
all  the  documents  before  it  which  have  been  proven  in  this 
case,  decided  that  the  title  was  imperfect.  If  this  were  a 
case  depending  merely  on  the  local  land  laws  of  California, 
we  should  be  bound  by  that  decision.  But  as  the  appellant, 
in  case  the  title  is  adjudged  a  perfect  one,  invokes  the  guar- 
anty stipulations  of  the  treaty  of  Ouadaloupe  Hidalgo  in  his 
favor,  independent  of  any  action  of  the  commissioners,  the 
question  ceases  to  be  a  mere  local  one,  and  devolves  upon 
this  court  the  duty  of  deciding  it  on  its  merits.  An  exami- 
nation, however,  of  the  reasoning  of  the  Supreme  Court  of 
California,  in  the  case  last  cited,  satisfies  us  of  its  soundness. 
The  point  of  the  decision  is,  that  the  rancho  of  San  Antonio 
never  hud  any  clearly  defined  boundary  on  the  east.  In  this 
we  concur  with  that  court.  The  new  claim  now  made  to 
extend  that  boundary  beyond  the  crest  of  the  mountain,  and 
to  take  in  the  eastern  slope  on  the  pretence  that  the  Lcandro 
Creek  is  the  boundary  to  its  ultimate  source,  is  itself  conclu- 
sive to  show  the  uncertainty  with  which  it  has  always  been 
invested. 

Luis  Peralta's  occupation  of  the  rancho  goes  back  to  1820. 
In  that  year  he  presented  to  Governor  De  Sola  bis  petition 
for  a  grant,  describing  the  tract  as  follows :  **  At  the  distance 
of  eight  leagues  from  the  mission  of  San  Jos^,  in  a  north- 
erly or  northwesterly  course,  along  the  coast,  there  is  a  creek 
named  by  the  reverend  fathers  of  the  aforesaid  mission,  San 
Leandro,  and  from  this  to  a  little  hill  adjoining  the  sea- 

•  24  California,  644.  |  89  Id.  233. 
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beach,  in  the  same  direction  and  along  the  coast— there  may 
be  four  or  five  leagues  more  or  lesR,  or  about — which  place 
and  land  lie  aeka  and  solicits  may  be  granted  to  him  that  he 
may  establish  a  rancho."  Here,  certainly,  is  nothing  defi- 
nite. Supposing  the  creek,  San  Leandro,  as  the  point  of 
beginning,  and  the  little  bill  four  or  five  leagnes  beyond,  as 
fixed  and  i^Acertained  points;  and  suppose  the  shore  of  the 
bay  on  the  west  to  be  meant  for  the  boundary  on  that  side; 
there  is  no  hint  of  a  boundary  on  the  east  Nor  is  the  quan- 
tity specified.  Had  that  been  done,  perhaps  it  might  have 
enabled  a  surveyor  to  fix  a  boundary  by  relation.  This  is 
the  first  and  original  document  on  which  the  title  is  based—* 
the  foundation  of  all  the  rest. 

Upon  this  petition,  the  governor,  by  an  order  of  August 
8d,  1820,  directs  Captain  Argnello  to  appoint  an  officer  to 
put  Sergeant  Luis  Peralta  in  possession  of  the  lands  peti* 
tioned  for,  and  to  **  place  landmarks  on  the  four  points  of 
the  compass,  that  it  may  be  known  at  all  times  the  extent 
of  said  lands  which  have  been  granted  to  him."  Lieutenant 
Martinez  being  detailed  for  this  service,  on  the  16th  of  Au- 
gust, 1820,  reports  his  action  as  follows:  ''The  boundaries 
which  separate  his  land  were  marked  to  him, to  wit:  The  deep 
creek  called  San  Leandro,  and  at  a  distance  from  this  (say 
aboutfive  leagues),  there  are  two  small  mountains  {cerritos). 
The  first  is  close  to  the  beach ;  next  to  it  follows  that  of  San 
Antonio,  serving  as  boundaries,  the  rivulet  which  issues 
from  the  mountain  ranges,  and  runs  along  the  foot  of  said 
small  mountain  of  San  Antonio,  dividing  or  separating  the 
land;  and  at  the  entrance  of  the  little  gulch  thereMs  a  rock 
elevating  itself  in  the  form  of  a  monument,  and  looking 
towards  the  north.  On  both  boundaries  were  fixed  firm 
landmarks.  . .  I  put  in  possession  of  the  said  land  the  above 
named  Luis  Peralta.'^  Here  we  have,  again,  the  two  ex- 
tremities of  the  tract  along  the  bay,  the  creek  San  Leandro^ 
at  one  end,  and  the  rivulet  that  runs  bj^  the  cerritos,  at  the 
other,  and  nothing  more. 

Next  we  have  a  complaint  of  the  fathers  of  the  San  Fran- 
cisco mission,  that  Peralta  has  been  put  in  possession  of  a 
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portion  of  their  land  at  the  north  end  of  the  tract;  the  result 
of  which  is  that  Pemlta  is  limited,  on  the  north,  to  the  Te- 
niescal  Creek,  or  Willow  Grove  Creek,  about  a  lengne  and 
a  half  south  of  the  cerritos.  This  occurred  in  September, 
1820. 

On  the  18th  of  October  an  entry  was  made  in  the  public 
records  to  the  eftect,  that  '^this  day  was  issued  in  favor  of 
Sergeant  Luis  Peralta,  by  the  governor  of  this  province,  the 
ceriifymg  document  for  the  land  which  has  been  granted  to 
him,  as  appears  in  this  folio  by  the  writ  of  possession,  which 
the  lieutenant  of  his  company,  Don  Ignacio  Martinez,  gave 
him  agreeably  to  an  order  issued  by  the  government/'  We 
also  have  the  certifying  document  itself  of  tlie  same  date, 
which  adds  nothing  to  the  definiteness  of  the  description. 

Now  the  grant  on  which  the  appellant's  counsel  relies  as 
conferring  perfect  title  is  not  the  certifying  document  above 
referred  to,  but  the  previous  act  of  directing  possession  to 
be  given  to  Peralta,  and  the  actual  delivery  of  possession  to 
him.  It  is  perfectly  manifest  that  Peralta  could  not  have 
been  put  into  manual  possession  of  several  leagues  of  land. 
He  could  only  have  been  put  into  possession  of  a  certain 
part  or  parts  in  the  name  of  all ;  and  the  exterior  boundaries 
of  the  tract  must  have  been  indicated  by  language  or  monu- 
ments. But  we  have  no  evidence  of  any  description  of 
boundaries,  or  monuments  to  designate  them,  except  the 
bay  on  one  side,  and  the  extreme  limits  of  the  tract  along 
the  bay.  The  interior  line  between  those  limits  is  entirely 
wanting  in  all  the  documents  thus  far  presented.  The  title 
relied  on,  therefore,  is  necessarily  imperfect,  and  requires 
some  authoritative  survey  to  distinguish  what  was  intended 
to  be  granted  from  what  remained  in  the  public  domain. 

If  we  examine  the  remaining  documents  we  shall  not 
derive  any  material  aid  to  help  us  out  of  the  diflSculty. 

In  October,  1820,  Peralta  addressed  a  remonstrance  to  the 
governor  against  the  curtailing  of  his  tract  on  the  north. 
The  only  expression  which  this  paper  contains  going  to  show 
what  the  tract  was  which  Peralta  supposed  was  granted  to 
him,  are  the  following :  *'The  reverend  father  says  to  the 
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honorable  governor  that  I  do  not  need  the  land,  and  that  I 
occnpy  a  great  extent;  bat  I  would  represent  that  five  leagaes 
doee  not  seem  to  me  mach  in  a  narrow  iract^  as  you  know  it  ts, 
from  the  beach  to  the  mowitain  ranges  and  that  not  all  of  it  ia 
goody  as  mj  lieutenant  is  aware,  for  great  portions  contain 
bills,  creeks,  and  ravines,  not  fit  for  the  purpose/'  This 
would  seem  to  indicate  that  the  rancho  extended  from  the 
bay  to  the  foot  of  the  mountain. 

In  1828,  wliilst  the  revolution  was  in  progress,  Peralta's 
captain,  Arguello,  had  become  Governor  of  California,  and 
Peralta  renewed  his  application  to  have  the  curtailment  of 
his  rancho  annulled.  He  speaks  of  the  tract  which  he  origi- 
nally applied  for,  as  follows:  '*  Which  tract  of  land,  though 
it  appears  to  be  large,  is  not  so,  for  two  reasons:  1st.  Because 
it  is  situate  on  the  coast,  and  the  space  between  the  beach  and 
the  top  of  the  mountain  is  too  narrowJ*  This  would  indicate 
the  top  of  the  mountain  as  his  supposed  boundary.  The  gov- 
ernor promptly  made  an  order  that  the  part  which  had  been 
taken  from  him  should  be  restored,  and  Lieutenant  Martinez 
put  him  in  possession  accordingly;  but  nothing  yet  appears 
in  the  lieutenant's  return  or  elsewhere  to  identify  or  fix  the 
eastern  boundary  of  the  rancho,  much  less  to  fix  it  beyond 
the  eastern  slope  of  the  mountain,  as  since  claimed  by  the 
parties. 

In  1827  some  new  regulations  made  it  necessary  for  every 
pi'oprietor  to  make  a  return  of  all  lands  occupied  by  him, 
with  the  titles  annexed ;  and,  in  December  of  that  year,  Pe- 
ralta made  a  return  accordingly,  describing  his  rancho  as 
follows:  **  Along  the  coast  of  the  mission  of  Ban  Jos^,  in  a 
northwesterly  course,  there  is  a  deep  creek  called  San  Lean- 
dro,  forming  the  dividing  boundary  of  said  mission  of  San 
Jos<& ;  thence  to  a  small  round  mountain  called  San  Antonio, 
the  dividing  boundary  with  my  neighbor  Francisco  Castro; 
which  space  is  a  little  over  four  leagues  long,  and,  as  it  is 
the  narrowest  portion  of  the  coast,  it  at  most  contains  half 
a  league  in  breadth  from  the  mountain  to  the  sea." 

In  1844  Ignacio  Peralta,  on  behalf  of  his  father,  whose 
title-papers  he  says  were  mislaid,  petitioned  the  then  gover- 
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nor,  Micheltoreim,  to  order  the  issue  of  a  new  title,  extend* 
ing  to  the  top  of  the  range,  and  accompanies  bia  petition 
with  n  diseSo,  or  rongh  map  of  the  property.  The  governor 
oi*dcred  a  grant  to  issue,  as  requested,  extending  to  the  top 
of  the  hill  range,  but  not  to  prohibit  the  inhabitants  of  the 
Contra  Oosia  from  cutting  wood  for  their  own  use.  This 
order  was  not  signed  by  the  governor,  and  seems  never  to 
have  been  carried  into  execution.  And  this  is  the  hist  of 
the  documents  on  which  the  plaintiff*  the  now  appellant, 
relied  for  a  perfect  title.  Leaving  out  the  proceedings  of 
1844,  which  are  admitted  to  be  imperfect,  no  human  being 
can  tell,  from  the  language  of  the  various  documents,  what 
was  the  eastern  boundary  of  the  rancho.  It  certainly  would 
seem  not  to  embrace  the  eastern  slope  of  the  hills,  as  is  now 
claimed ;  but  what  it  did  embrace,  or  where  it  did  run,  is 
not  ascertainable  from  any  of  the  documents  which  have 
beeu  adduced ;  and  no  parol  testimony  can  aid  this  defect  as 
regards  the  question  now  under  consideration.  Parol  testi- 
mony was  very  properly  adduced  before  the  commissioners 
for  the  purpose  of  showing  where  equity  required  that  the 
line  should  be  run,  in  order  to  separate  the  rancho  from  the 
public  domain.  But  it  cannot  make  that  title  perfect  which 
was  not  perfect  before. 

The  Supreme  Court  of  California,  in  Banks  v.  Marerw* 
well  observed:  **The  precise  point  under  discussion  is, 
whether  or  not  the  title  of  Peralta,  as  exhibited  by  the 
plaintiff,  was  a  perfect  title  conveying  the  fee,  and  which 
invested  him  with  absolute  dominion  over  a  specific  parcel 
of  land  without  any  further  action  on  the  part  of  the  United 
States;  or  whether,  at  the  time  of  the  cession  of  California, 
something  remained  to  be  done  by  the  government  which 
was  necessary  to  invest  Peralta  with  a  complete  legal  title 
to  the  specific  tract. 

"  In  every  complete  grant  conveying  a  perfect  title  it  is 
essential  that  the  thing  granted  be  sufiiciently  described  to 
enable  it  to  be  identified.    In  grants  of  real  estate  it  is  not 


*  89  Oftllfornia,  289,  240. 
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always  iiecensary  to  describe  it  by  metea  and  boands^  or  by 
a  reference  to  actual  or  artificial  moDumeiits,  nor  by  conraes 
and  difttaucea.  If  the  tract  granted  have  a  well-known  name, 
and  the  boundaries  of  the  tract  known  by  that  name  are 
notorious  and  well-defined,  a  grant  of  the  tract  by  its  name 
would,  doubtless,  convey  the  title  to  the  wholes  In  like 
manner,  a  grant  describing  the  tract  by  reference  to  the 
known  occupation  of  the  grantor  or  another— or  to  another 
instrument  containing  a  sufficient  description  of  the  premises 
— would  be  sufficient  In  short,  any  description  will  suffice 
which  identifies  the  land  granted  with  such  certainty  that 
the  specific  parcel  intended  to  be  granted  can  be  ascertained 
either  by  the  calls  of  the  instrument,  as  applied  to  the  land, 
or  by  the  aid  of  the  descriptive  portions  of  the  grant.  But 
it  is  equally  certain  that  to  constitute  a  complete  and  perfect 
grant  to  a  specific  parcel  of  land,  it  must,  in  some  method, 
appear  on  the  face  of  the  instrument,  or  by  the  aid  of  its 
descriptive  portions— not  only  that  a  specific  parcel  was  in- 
tended to  be  granted,  but  it  must  also  be  so  described  that 
the  particular  tract  intended  to  be  granted  can  be  identified 
with  reasonable  certainty.  It  would  be  a  contradiction  in 
terms  to  say  that  a  specific  tract  was  granted  if  there  was 
nothing  in  the  grant  by  which  it  could  be  ascertained  with 
reasonable  certainty  what  particular  parcel  was  intended  to 
bo  conveyed." 

We  entirely  concur  in  these  views;  and,  therefore  hold 
that  the  title  of  Peralta  was  an  imperfect  title,  and  neces- 
sarily required  confirmation  in  order  to  vest  a  full  legal 
estate  in  private  (larties. 

But  it  is  contended  that  the  confirmation  of  the  title  enured 
to  the  benefit  of  the  parties  really  interested,  both  at  law  and 
in  equity,  and  not  merely  to  the  benefit  of  the  confirmees. 
This  is  undoubtedly  true  so  far  as  the  segregation  of  the  lands 
from  the  public  domain  and  the  eictinguishmeut  of  the  gov- 
ernment title  or  claim  of  title  is  concerned ;  but  as  it  respects 
the  legal  estate,  the  confirmation  enures  to  the  confirmees 
alone.  The  eighth  and  ninth  sections  of  the  act  require  the 
claimant  to  show  not  only  the  original  title,  but  his  own  title 
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by  deraignment  therefrom.  Having  established  these  the 
object  of  the  inqnest  is  attained.  It  satisfactorily  appears 
that  the  land  does  not  belong  to  the  government,  and  the 
claimant  appears  to  be  the  person  primd  facie  entitled  to  the 
legal  title.  Hence  the  thirteenth  section  goes  on  to  declare 
that  for  all  claims  finally  confirmed  a  patent  shall  issue  to 
the  claimant  upon  his  presenting  to  the  general  land  office 
an  authentic  certificate  of  such  confirmation  and  a  plat  or 
survey  of  the  said  land  duly  certified  and  approved  by  the 
surveyor-general  of  Calitbrnia,  whose  duty  it  shall  be  to 
cause  all  private  claims  which  shall  be  finally  confirmed  to 
be  accurately  surveyed  and  to  furnish  plats  of  the  same. 

This  language  is  ntterably  irreconcilable  with  the  hypoth- 
esis that  the  legal  estate  devolves,  upon  the  confirmation,  to 
any  other  parties  than  the  confirmees.  The  patent  is  to  be 
given  to  them,  and  the  legal  title  cannot  be  separated  from 
the  patent. 

It  is  true  that  the  fifteenth  section  of  the  act  declares  that 
the  decree  of  confirmation  shall  be  conclusive  between  the 
United  States  and  the  claimants  only,  and  shall  not  afiect 
the  interests  of  third  persons.  But  this  was  intended  to 
save  the  rights  of  third  persons  not  parties  to  the  proceeding, 
who  might  have  Spanish  or  Mexican  claims  independent  of 
or  superior  to  that  presented  by  the  claimant;  or  the  equit- 
able rights  of  other  parties  having  rightful  claims  under  the 
title  confirmed.  The  former  class  could  still  present  their 
claims  without  prejudice  within  the  time  limited  by  the 
statute.  '  The  latter  class,  those  equitably  entitled  to  rights 
in  the  land  under  the  title  confirmed,  were  not  to  be  cut  ofifl 
Their  equities  were  reserved.  But  they  must  seek  them  by 
a  proceeding  appropriate  to  their  nature  and  condition. 
The  legal  title  is  vestedin  the  confirmees,  or  will  be  when 
the  requisite  conditions  are  performed.  It  is  not  in  these 
equitable  claimants.  They  cannot  maintain  an  action  of 
ejectment  against  the  confirmees,  or  those  claiming  under 
them;  but  must  go  into  equity,  where  their  rights  can  be 
properly  investigated  with  a  due  regard  to  the  rights  of 
others.    Had  the  daughters  as  well  as  the  sons  of  Luis 
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Peralta  gone  before  the  commissioners,  it  is  possible  tbat 
they  would  have  participated  in  the  legal  advantages  of  the 
confirmation.  It  may  now  be  inequitable  on  the  part  of  the 
sons  to  withhold  from  them  a  due  share  of  their  father's 
estate.  But  other  rights  may  have  grown  up  in  the  mean- 
time,  rights  of  bondjide  purchasers  and  others  ignorant  of 
the  equities  existing  between  the  original  parties,  which  it 
would  be  unjust  to  disturb.  These  questions  can  be  much 
better  examined  in  an  equitable  proceeding  than  they  can 
be  in  this  action,  in  which,  indeed,  they  are  entirely  iuad* 
roissible. 

This  view  of  the  relative  position  of  the  parties  is  sup- 
ported by  the  weight  of  authority.  The  case  of  WiUon  v. 
Ouiro*  is  directly  in  point  to  show  the  form  of  proceeding 
proper  for  those  who  claim  against  the  confirmee.  In  that 
case  the  claim  was  confirmed  to  the  widow,  who  really  had 
no  interest.  The  brother  and  sister  of  the  owner,  as  his 
heirs  at  law,  brought  a  suit  in  equity  against  the  widow,  and 
obtained  a  decree  declaring  her  to  be  seized,  as  trustee,  for 
their  use.  In  Estrada  v.  Murphy,^  the  court  says:  ^'  A  court 
of  equity  will  control  the  legal  title  in  his  [the  confirmee's] 
hands,  so  as  to  protect  the  just  rights  of  others.  But  iu 
ejectment  the  legal  title  must  prevail;"  and  it  decided 
the  case  accordingly  against  the  plaintiff  in  ejectment  In 
Banks  v.  31orenOjX  the  same  conclusion  was  reached.  In 
that  case,  as  in  this,  the  plaintiff  claimed  under  the  daughters 
of  Luis  Peralta;  the  defendant  under  the  sons;  and  it  was 
held  that  the  action  did  not  lie.  The  same  view  was  taken 
by  this  court  in  Beard  v.  Federifj^  and  Toionsend  v.  ChreeUjf.W 
In  the  last  case  the  court  uses  this  language:  ''The  confirm- 
ation only  enures  to  the  benefit  of  the  confirmee  so  far  as 
the  legal  title  is  concerned.  It  establishes  the  legal  title  in 
him,  but  it  does  not  determine  the  equitable  relations  be- 
tween him  and  third  parties." 

The  ease  is  somewhat  analogous  to  that  of  patents  granted 
upon  a  pre  emption  right  for  public  land.    Whilst  the  patent 

«  81  California,  420.  f  19  Id.  272.  t  ^^  Id.  288. 

{  8  Wallace,  478.  ||  6  Id.  826. 
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in  that  case  confers  the  legal  title,  and  admits  of  no  aver- 
ment to  the  contrary,  the  patentee  may  be  subjected  in 
equity  to  any  just  claim  of  a  third  party,  even  to  the  extent 
of  holding  the  title  for  his  sole  use.  The  grounds  of  equit- 
able jurisdiction  in  such  cases  are  stated  in  the  opinion  of 
this  court  in  the  recent  case  of  Johnson  v.  TowsUy.* 

The  action  of  ejectment  in  this  case  cannot  be  maintained. 

The  judgment  of  the  Circuit  Court  is 

Affirmed. 


Chew  v.  Brumagen. 

1.  The  assignee  of  a  bond  and  mortgage  who  by  the  terms  of  the  assignment 
holds  it  as  collateral  security  for  the  payment  of  another  debt,  may 
under  the  111th  and  118th  sections  of  the  New  York  Code  of  Procedure 
sue,  without  making  his  assignor  a  party  to  the  suit. 

8.  And  if  on  such  a  suit,  the  debtor  seek  to  recoup  a  certain  amount  from 
the  mortgage  debt,  and  judgment  goes  accordingly  for  less  than  the 
amount  of  the  same,  the  original  assignor  cannot  bring  suit  for  any 
balance.    He  is  concluded  by  the  former  proceeding. 

Error  to  the  Supreme  Court  of  New  Jersey;  the  case 
being  thus: 

The  Code  of  Procedure  of  the  State  of  New  York  enacts 
by  its  111th  section  that : 

"  £vei7  action  must  be  prosecuted  in  the  name  of  the  real 
party  in  interest,  except  as  otherwise  provided  in  section  113." 

The  exception  of  this  113th  section  is  that: 

<'  An  executor  or  administrator,  a  trustee  of  an  express  tmstj  or 
a  person  expressly  authorized  by  statute^  may  sue  without  join- 
ing with  him  the  person  for  whose  benefit  the  action  is  prose- 
cuted." 

And  by  the  same  section : 

''A  trustee  of  an  express  trust  within  the  meaning  of  this 

*  Supra,  p.  72. 
TOL.  xin.  82 
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section,  aball  be  coDstnied  to  indade  a  person  with  whom  or  in 
whoee  name  a  contract  is  made  for  the  benefit  of  another." 

Other  sections  of  the  code  make  provisions  which  may  be 
referred  to.    Thus,  the  117th  enacts  that : 

*'  All  persons  having  an  interest  in  the  subject-matter  of  the 
controversy,  may  be  joined  as  plaintiffs/' 

The  118th  that : 

"  Any  person  may  be  a  defendant  who  has  or  claims  an  in- 
terest in  the  controversy  adverse  to  the  plaintiff,  or  who  is  a 
necessary  party  to  a  complete  determination  or  settlement  of 
the  question  involved  therein.' 


»» 


The  119th  enacts  that: 

^  Of  the  parties  to  the  action,  those  who  are  united  in  interest 
most  join  as  plaintiffs  or  defendants,  bat  if  the  consent  of  any 
one  who  should  have  joined  as  plaintiff  cannot  be  obtained,  he 
may  bo  made  a  defendant." 

This  Code  of  Procedure  being  the  law  of  New  York,  a 
certuin  Walker  sold  to  one  Chew  a  farm  in  New  Jersey, 
taking  Chew's  bond  for  $8500,  and  a  mortgage  on  the  farm 
sold. 

Soon  after  the  bond  was  given  Walker,  the  obligee,  as- 
signed the  bond  and  mortgage  to  one  Wood,  as  collateral 
security  for  the  payment  of  $1700,  and  afterwards  by  another 
instrument  of  writing  declared  that  the  assignee  held  them 
as  collateral  security  for  the  payment  of  $200  more.  Wood, 
Iiaviug  thus  become  the  assignee,  brought  suit  on  the  bond 
in  the  Supreme  Court  of  New  York  in  1858,  against  Chew, 
the  obligor,  and  joined  Walker  as  a  defendant,  he  having 
refused  to  join  as  plaintiff;  but  process  was  not  served  upon 
Walker,  nor  did  he  appear.  After  his  death,  which  occurred 
before  the  trial,  on  affidavit  of  his  administratrix  that  he 
had  died,  the  court  ordered  that  the  action  should  be  con- 
tinued against  her  as  administratrix,  but  it  did  not  appear 
that  the  order  was  ever  sei-ved  upon  her.  Chew,  however, 
pleaded  fi*aud  in  the  sale  of  the  farm,  and  claimed  to  recoup 
the  damages  he  had  sustained  in  consequence  of  the  fraud, 
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and  the  case  went  to  trial  upon  the  issue  tendered  by  tins 
plea.  On  the  trial,  the  jury  found  for  Wood  the  sura  of 
$2091,  for  which  judgnaeut  was  given,  and  which  Chew  im- 
mediately paid. 

Pending  the  suit,  however.  Wood  assigned  the  bond  and 
mortgage  to  one  Braisted,  and,  tw*o  days  after  the  judgment 
which  had  been  recovered  was  paid,  Braisted  and  Walker's 
administratrix  joined  iii  assigning  them  to  a  certain  Bruma- 
gen.  A  bill  was  then  filed  in  chancery  in  New  Jersey,  at 
the  suit  of  Bruraagen,  seeking  to  foreclose  the  mortgage, 
and  Chew's  administratrix  set  up  in  defence  the  suit  in  the 
Supreme  Court  of  New  York,  the  judgment  therein  and  the 
payment  of  the  judgment;  asserting  that  the  debt  which 
the  mortgage  was  given  to  secure  was  therebj'  satisfied,  and 
consequently  tliat  the  mortgage,  which  was  only  a  security 
for  the  debt,  had  also  been  satisfied.  But  it  was  decided  by 
the  chancellor  that  the  judgment  in  the  Supreme  Court  of 
New  York  was  no  defence  to  the  bill,  beyond  the  amount 
actually  recovered  by  Wood  and  paid  to  him;  that  inasmuch 
as  neither  Walker  nor  his  administratrix  were  served  with 
process  in  that  suit,  or  appeared  therein,  the  assignee  was 
uot  concluded  by  the  judgment,  and  the  ruling  of  the  chan- 
cellor was  affirmed  in  the  Court  of  Errors  and  Appeals. 
From  that  decree  the  case  was  brought  here. 

Mr.  J".  H.  EeynoldSy  for  the  plaintiff  in  error : 

The  courts  below  held  that  the  judgment  in  New  York, 
between  Wood  and  Chew,  was  inconclusive,  because  neither 
Walker  nor  his  legal  representative  was  in  fact  a  party,  and 
because  under  the  law  of  New  York,  in  order  to  conclude  the 
rights  of  Walker  or  his  estate  by  the  judgment,  he  or  his 
representative  should  have  been  brought  in  as  a  party.  This 
was  error.  The  expression  " real  parity  in  interest"  as  used 
in  the  code,  had  long  been  well  known  and  understood  in 
equity  courts,  both  in  England  and  America,  and  it  meant 
and  intended  the  party  in  whom  the  entire  title,  whether 
legal  or  equitable,  was  vested,  as  contradistinguished  from  a 
nominal  party. 
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Assuming  then,  that  the  judgment  in  Wood  v.  CheWj  was 
conelnsiTe  and  binding  upon  the  personal  representative  of 
Walker,  and  his  assigns,  it  merged  the  entire  bond  and  the 
mortgoge  as  collateral  to  it  in  the  judgment,  and  the  pay- 
ment of  the  judgment  has  extinguished  tlie  debt  The  suit 
was  to  recover  the  entire  sum,  principal  and  interest. 

Chew,  the  defendant,  set  up  a  defence  which  as  he  as- 
serted authorized  him  to  recoup  damages  by  reason  of  the 
fraud  in  the  inception  of  the  bond  to  its  entire  amount. 
Upon  these  issues  the  case  was  tried. 

By  the  judgment  he  was  permitted  to  recoup  to  an  amount 
less  than  the  whole^  and  the  plaintiff  took  judgment  for  the 
remaiitder. 

JUr.  E.  T.  Green,  contra: 

The  whole  effect  of  the  judgment  in  New  York  on  the 
bond  secured  by  the  mortgage,  was  simply  the  reduction, 
pro  ianlo,  of  the  amount  due  npon  the  bond,  and  Chew's 
estate  has  the  right  to  look  to  the  security  for  the  balance. 

It  is  a  settled  principle  that  to  make  a  judgment  binding 
and  effective,  the  court  must  have  jurisdiction  over  both  the 
cause  and  all  the  necessary  parties  thereto,  over  the  parties 
and  things  to  be  affected.* 

Who  were,  then,  the  necessary  parties  to  this  suit  in  New 
York  upon  the  bond,  so  that  a  judgment  obtained  there 
should  be  binding  and  conclusive  ?  Wood  was  interested 
in  the  bond  to  the  extent  of  $1900,  it  having  been  assigned 
to  him  as  collateral  security  for  that  amount.  Walker  was 
interested  in  the  same  bond  to  the  extent  of  $1600,  that 
being  the  amount  due  to  him  after  the  satisfaction  of  the 
debt  for  which  it  was  held  by  Wood  as  collateral,  and  Chew 
was  interested  in  the  bond  to  the  extent  of  $8500,  for  that 
was  the  amount  which  he  had  bound  himself  to  pay  to 
Walker.  It  is  apparent,  therefore,  that  Wood,  Walker,  and 
Chow  were  the  real  parties  in  interest. 

Now,  the  Code  of  Procedure  of  the  State  of  New  York 
requires  that  all  parties  in  interest  must  be  before  the  court 

*  Uoulin  V.  Insurance  Company,  4  Zabriakie,  222. 
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to  perfect  an  adjudication.  But  if  the  person  holding  the 
legal  title  is  tlie  onlif  real  party  in  interest  under  the  111th 
section — which  is  in  fact  the  argument  of  the  other  side — 
it  was  not  necessary  to  enact  that  "an  executor  or  adniinis- 
trator,  or  a  trustee  of  an  express  trust,"  might  sue,  without 
joining  those  beneficially  interested.  A  "  trustee  of  an  ex- 
press trust,"  without  doubt,  has  the  legal  title  to  a  chose  m 
actiony  held  for  his  cesitd  que  trust  If  so,  construing  the  sec- 
tion as  the  plaintiff  does,  he  can  sue  in  his  own  name  as  the 
real  party  in  interest,  and  the  118th  section  becomes  a  nul- 
lity. So,  too,  with  executors;  the}'  have  the  legal  title,  but 
not  the  beneficial  interest.  If  they  could  maintain  an  action 
in  their  own  name  under  the  111th  section  as  the  "real  par- 
ties in  interest,"  why  enact  the  llSth  section?  It  would 
have  no  other  purpose  than  to  confer  on  them  a  right  and 
power  which  they  already  possessed.  To  give  this  construc- 
tion to  the  term  "real  party  in  interest,"  must  necessarily 
be  violated  a  plain  rule  of  statutory  construction,  by  depriv- 
ing an  express  exception  of  all  meaning  and  purpose  what- 
ever. In  fact,  the  effect  of  this  construction  would  be  to 
exclude  from  the  operation  of  the  111th  section  those  who 
had  the  "  beneficial  interest,"  and  to  include  those  only  who 
held  the  "legal  title."     And  this  is  absurd. 

What,  then,  was  the  design  contemplated  by  the  111th 
section?  Evidently  to  establish  a  procedure,  theretofore 
unknown  to  courts  of  common  law,  and  to  assimilate  the 
practice  in  courts  of  law  with  respect  to  parties,  with  that 
which  governed  in  courts  of  equity. 

It  would  be  strange,  if  one  holding  a  bond  as  collateral 
security  for  one-half  its  amount,  could  bring  suit  upon  it  in 
the  absence  and  without  the  knowledge  of  the  pledgor,  and 
by  negligence  or  collusion,  permit  a  defence  to  one-half  the 
amount  to  prevail,  on  recovering  the  amount  necessary  to 
pay  his  own  claim. 

Mr.  Justice  STRONG  delivered  the  opinion  of  the  court. 

Confessedly  the  judgment  must  have  the  same  effect  given 
to  it  in  the  courts  of  New  Jersey  as  it  has  in  the  State  of 
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Now  York,  by  the  lawn  of  that  State,  aud  either  of  the  par^ 
ties  to  it  has,  under  the  Constitotioii  of  the  Uuited  States,  a 
right  to  insist  that  such  shall  be  its  operation. 

Tlie  qnestioii,  therefore,  is  what  was  its  effect  in  the  State 
of  New  York  ? 

If,  by  the  assignment  to  him.  Wood,  the  assignee  of  the 
bond  aud  mortgage,  was  clothed  with  the  legal  interest 
therein,  and  if  when  he  sued,  Walker,  the  assignor,  was  not 
a  necessary  party  to  the  suit,  it  is  plain  the  judgment  in  the 
suit  determined  finally  the  amount  of  the  debt  for  which  the 
bond  was  given,  and  neither  Walker  nor  his  administratrix, 
nor  any  subsequent  assignee  of  either  of  them  can  maintain 
that  the  bond  was  not  wholly  extinguished  in  the  judgment. 
The}*  were  all  represented  by  Wood^  and  they  can  claim 
only  through  him.  On  the  other  hand,  if  Walker  was  a 
necessaiy  party  to  the  suit,  neither  he  nor  those  claiming 
under  him  by  subsequent  right  can  be  concluded  by  the 
judgment. 

By  the  111th  section  of  the  Code  of  Procedure  in  New 
York,  it  was  enacted  that  *' every  action  must  be  prosecuted 
in  the  name  of  the  real  party  in  interest,  except  as  otherwise 
provided  in  section  118.''  Tlie  118th  section  enacted  thus: 
**  An  executor  or  administrator,  a  trustee  of  an  express  trust, 
or  a  person  expressly  authorized  by  statute,  may  sue  without 
joining  with  him  the  person  for  whose  benefit  the  action  is 
prosecuted.  A  trustee  of  an  express  trust  within  the  mean- 
ing of  this  section  shall  be  construed  to  include  a  person 
with  whom,  or  in  whose  name  a  contract  is  made  for  the 
benefit  of  another.''  Doubtless  the  object  of  these  provisions 
was  to  change  the  common*Iaw  rule  that  an  action  must  be 
brought  in  the  name  of  the  pai*ty  who  has  the  legal  right, 
and  to  substitute  for  it  the  rule  in  equity,  but  with  consider- 
able enlargement  This  is  manifest  not  only  in  the  language 
of  the  statute,  but  in  the  construction  which  has  been  given 
to  It  by  the  courts  of  New  York. 

Had  there  been  nothing  more  than  the  requirement  of  the 
111th  section,  that  every  action  must  be  brought  in  the 
name  of  the  real  party  in  interest,  it  might  be  that  the  pre- 
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cise  rule  in  eqnitj  as  to  parties  might  liavc  been  id  tended. 
But  this  cannot  be,  in  view  of  the  other  sections.  Thus  the 
117th  enacts  that  all  persons  having  an  interest  in  the  sub- 
ject-matter may  be  joined  as  plaintiffs.  The  118th  enacts 
that  any  person  may  be  a  defendant  who  lias  or  claims  an 
interest  in  the  controversy  adverse  to  the  plaintiffs,  ov  who 
is  a  neoessary  pai*ty  to  a  complete  determination  and  settle- 
ment of  the  questions  involved  therein.  The  119th  section 
enacts  that  Xho^eunited  in  interest  must  be  joined  as  plaintiffs 
or  defendants,  unless  the  consent  of  one  who  should  have 
been  joined  as  plaintiff  cannot  be  obtained,  when  he  may  be 
made  a  defendant.  The  113th  section  we  have  already 
quoted.  That,  as  we  have  seen,  enables  a  trustee  of  an  ex- 
press trust  to  sue  in  his  own  name  without  joining  those 
who  have  a  beneficial  interest.  It  makes  him  the  repre- 
sentative of  the  holders  of  mere  equities.  Who,  tlien,  is  a 
trustee  of  an  express  trust  within  the  meaning  of  the  statute? 
It  is  plain  that  the  law  intended  to  class  among  such  trus- 
tees others  than  those  who,  in  equity,  are  regarded  as  tech- 
nical trustees.  It  expressly  declares  that  included  among 
them  shall  be  persons  with  whom,  or  in  whose  name,  a  con- 
tract is  made  for  the  benefit  of  another. 

And  the  judicial  decisions  of  New  York  have  given  a  lib- 
eral interpretation  to  the  description,  "trustee  of  an  express 
trust,'*  in  accordance  with  the  apparent  intention  of  the  leg- 
islature. Thus,  in  Cummings  v.  JUoms*  where  notes  had 
been  assigned  to  the  plaintiff  upon  his  agreement  to  give  to 
the  assignor  when  the  notes  should  be  collected  the  amount 
thereof  in  stock,  it  was  held  that  the  assignee  might  sue 
alone,  and  this  though  the  whole  beneficial  interest  was  in 
the  assignor.  In  Considerant  v.  Brisbane^^  where  a  promis- 
sory note  had  been  given  to  the  plaintiff,  as  executive  agent 
of  a  firm,  it  was  ruled  that  be  might  sue  in  his  own  name, 
because  he  was  a  trustee  of  an  express  trust.  In  St.  John  v. 
The  American  Life  Insurance  Confpavy^X  the  plaintiff'  was  the 
assignee  of  two  policies  of  insurance  under  an  agreement 

*  25  Kew  York,  626.  f  22  Id.  889.  t  ^^  1^*  ^1* 
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that,  if  one  of  the  policies  was  paid,  he  woold  pay  to  the 
wife  of  the  assignor  part  of  the  proceeds  thereof,  and  pay 
her  all  ho  recovered  on  the  other  policy.  It  was  held  that 
he  coald  sue  alone.  Lewis  v.  Qraham^^  was  a  case  where  an 
assignment  of  property  had  been  made  by  a  debtor  in  trust 
for  certain  creditors,  and  the  assignee  was  empowered  to 
pay  them,  returning  the  balance  to  the  assignor;  and  it  was 
held  that  the  assignee  might  bring  a  suit  in  his  own  name, 
without  joining  the  cestui  que  trusts.  In  Sloctan  v.  Barry ^'f 
which  was  an  action  brought  by  persons  appointed  to  receive 
subscriptions  for  the  Troy  University  against  one  who  had 
signed  a  general  subscription  agreement,  it  was  ruled  they 
were  trustees  of  an  express  trust,  and  it  was  said  <'  no  formal 
or  written  agreement  is  necessary  to  create  a  trust  in  money 
or  personal  estate.  Any  declaration,  however  informal, 
which  evinces  the  intention  of  the  party  with  sufficient  clear- 
ness, will  have  that  effect "|  A  factor,  or  other  mercantile 
agent,  who  contracts  in  his  own  name  in  behalf  of  his  prin- 
cipal, is  a  trustee  of  an  express  trust  within  the  meaning  of 
the  statute. 

These,  and  other  cases  which  might  be  cited,  show  how 
liberally  the  term  '* trustee  of  an  express  trust"  has  been 
construed  in  order  to  preserve,  measurably,  the  common-law 
rule,,  that  he  who  has  the  legal  right  is  the  proper  plaintiff. 

If,  now,  we  turn  to  the  case  in  hand  it  will  be  found  not 
easy  to  see  why,  if  Wood  was  not  the  real  party  in  interest 
when  he  sued  upon  the  bond,  he  was  not  at  least  a  trustee 
of  an  express  trust  The  assignment  of  Walker  to  him, 
though  expressly  stated  to  be  for  a  collateral  security,  gave 
him  the  entire  legal  interest.  It  enabled  him  to  employ  the 
entire  bond,  if  necessary,  for  the  payment  of  the  assignor's 
debt  to  him.  Had  the  assignment  been  without  reference 
to  the  purpose  for  which  it  was  made,  it  is  not  doubted  that 
the  assignee  would  have  been  the  real  party  in  interest,  and 


*  4  Abbott,  106.  t  S^  Howard's  Practice,  S20. 

X  Cummins  v.  Barkalow,  4  Keyes,  614 ;  Reed  v.  Harris,  7  Robertson,  161; 
Burbank  v.  Beacb,  16  Barbour,  826;  Brown  v.  Cherry,  88  Howard,  852. 
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as  such  eotitled  to  sue  without  joining  the  assignor,  and  tiiis 
thoagh  in  fact  made  as  a  collateral  security.  Tlic  legal 
effect  of  the  transfer  cannot  be  different  because  the  purpose 
of  it  was  expressed.  It  is  to  be  observed  that  AValker's 
assignment  was  not  of  part  of  tlie  bond,  making  Wood  and 
Walker  joint  owners,  as  was  the  case  in  Leimmh  v.  DuH' 
haniy*  where  the  agreement  was  that  the  assignor  should 
have  half  the  judgment.  Walker's  rights  were  not  concur- 
rent with  those  of  his  assignee.  They  were  subordinate. 
He  had  nothing  to  get  until  Wood's  claim  was  entirely  sat- 
isfied. By  his  assignment  he  substituted  Wood  in  his  place 
to  demand  and  receive  payment  of  the  bond,  and  agreed  to 
look  to  Wood  for  what  remained  after  his  notes  were  satis- 
fled.  Surely  after  the  assignment  be  bad  no  right  to  demand 
anything  from  Chew.  How  then  had  he  any  real  interest 
in  the  bond?  He  had  an  interest  in  what  Wood  might  col- 
lect by  virtue  of  the  bond,  but  that  is  a  different  thing  from 
an  interest  in  the  bond  itself.  And  Wood,  by  taking  the 
assignment  expressly  as  a  collateral  security,  undertook  to 
account  to  his  assignor  for  the  property  assigned.  Uc  be- 
came the  holder  of  the  legal  right  under  an  express  trust  to 
bold  the  beneficial  interest  or  the  money  collected  primarily 
for  himself,  and  secondarily  for  his  assignor.  If  faithless  to 
bis  trust,  if  he  colluded  with  the  obligor  in  the  bond,  he  was 
responsible  to  his  eealui  que  irusL 

If  then,  as  we  think.  Wood  by  the  assignment  became  the 
trustee  of  an  express  trust,  neither  Walker  nor  his  personal 
representative  was  a  necessary  party  to  the  suit  which  was 
brought  upon  the  bond.  They  were  represented  by  the 
trustee,  and  the  judgment  which  he  recovered  settled  finally 
against  them,  and  all  claiming  under  them  as  well  as  against 
Wood,  the  amount  recoverable.  Such,  in  our  opinion,  was 
the  legal  effect  of  the  judgment  in  the  State  of  New  York. 
And  the  plaintiff'  in  error  has  a  constitutional  right  to  have 
the  same  effect  given  to  it  in  the  State  of  New  Jersey.  The 
learned  court,  therefore,  erred  in  decreeing  a  foreclosure  of 

*  1  Hilton,  114. 
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the  mortgage.    The  complainant's  bill  should  have  been  dis- 
missed. 

Dbcrrb  rkyxrbbd,  and  the  cause  remitted  with  directions 

to  proceed 

In  accoedahcb  with  this  opihion. 


Frbnch  v.  Edwards  bt  al. 

1.  Statatorj  requirementi  intended  for  the  gaide  of  oflcen  in  the  conduet 

of  boeiness  devolved  upon  tbero  and  designed  to  leeare  order,  syeteniy 
and  dispatch  in  proceedings,  and  by  a  disregard  of  which  the  rights  of 
parties  interested  cannot  be  injuriously  affected,  are  not  usually  regarded 
as  mandatory,  unless  accompanied  by  negative  words  importing  that 
the  acts  required  shall  not  be  done  in  any  other  manner  or  time  than 
that  designated.  But  requirements  intended  for  the  protection  of  the 
citisen,  and  to  prevent  a  sacriSce  of  his  property,  and  by  a  disregard 
of  which  his  rights  might  be  and  generally  would  be  injuriously 
affected,  are  not  directory  but  mandatory.  The  power  of  the  officer 
in  such  cases  is  limited  by  the  manner  and  conditions  prescribed  for  its 
exercise. 

2.  The  provision  of  a  statute  of  California,  that  the  sheriff,  in  selling  prop* 

erty  upon  a  Judgment  recovered  by  the  State  against  the  property  for 
delinquent  taxes,  shall  onfy  itU  the  gmallut  quatUUy  of  the  property 
which  any  purchaser  will  take  and  pay  the  Judgment  and  costs,  was 
intended  for  the  protection  of  tbe  taxpayer,  and  is  mandatory  upon  the 
officer  and  not  directory  merely. 

8.  The  recitals  in  a  deed  of  a  sheriff  as  to  the  manner  in  which  he  executed 
a  Judgment  directing  the  sale  of  property  are  evidence  against  the 
grantee  and  parties  claiming  under  him.  Accordingly  a  deed  of  this 
officer  reciting  a  sale  of  property  under  a  Judgment  for  tAzes  to  the 
highest  bidder,  when  he  was  authorised  by  the  statute  only  to  sell  the 
smallest  quantity  of  the  property  which  any  one  would  take  and  pay 
the  Judgment  and  costs,  was  held  to  be  void  on  its  face. 

4.  A  bill  uf  exceptions  dated  during  the  term  at  which  the  trial  was  had, 
though  some  days  after  the  trial,  is  sufficient  if  it  show  that  the  exoe|^ 
Uons  were  taken  at  the  trial. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  California. 

This  was  an  action  for  the  possession  of  a  tract  of  ]and 
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situated  in  the  coontj  of  Sacramento,  in  the  State  of  CulU 
fornia,  <*  commencing  at  the  corner  of  Main  and  Water 
Streets  of  the  town  of  Satter,  at  the  east  bank  of  the  Sacra> 
meutoRiyer;  running  thence,  in  a  northerly  direction,  up 
and  along  said  river  one-half  of  a  mile;  thence  in  an  easterly 
direction  one  mile;  thence  southerly,  at  right  angles,  one- 
half  mile ;  and  thence  westerl}^  at  right  angles,  one  mile, 
to  the  place  of  beginning,  containing  three  hundred  and 
twenty  acres/* 

The  plaintiff  derived  his  title  by  deed  from  a  certain  R. 
H.  Vance,  dated  March  1st,  1862.  Vance  acquired  his  title 
through  sundry  mesne  conveyances  from  John  A.  Sutter, 
to  whom  a  grant  of  land,  including  the  premises  in  contro- 
versy, was  made  in  June,  1841,  by  the  then  governor  of  the 
Department  of  California.  This  grant  was,  in  March,  1852, 
submitted  to  investigation  under  the  act  of  Congress  of 
March  8d,  1851,  to  ascertain  and  settle  private  land  claims 
in  California,  and  was  adjudged  valid  and  confirmed  by  a 
decree  of  the  Board  of  Commissioners  created  under  that 
act,  and  by  the  District  Court  and  the  Supreme  Court  of  the 
United  States,  to  which  the  decision,  of  the  board  was  carried 
on  appeal.  A  patent  of  the  United  States  pursuant  to  the 
decree  followed  to  the  grantee,  bearing  date  in  June,  1866. 
As  this  patent  took  effect  by  relation  as  of  the  day  when  the 
proceedings  for  its  acquisition  were  instituted,  in  March, 
1852,  all  the  title  and  rights,  which  it  conferred  to  the  prem- 
ises in  controversy,  enured  to  the  benefit  of  the  plaintiff 
claiming  under  the  patentee,  although  the  deed  to  him  was 
executed  before  the  patent  was  issued. 

The  defendants  asserted  title  to  the  premises  under  a  deed 
executed  by  the  sheriff*  of  Sacramento  County  upon  a  sale 
on  a  judgment  rendered  for  unpaid  taxes  assessed  on  the 
property  for  the  year  1864,  and  the  whole  case  turned  upon 
the  validity  of  this  tax  deed. 

By  an  act  of  California,  passed  in  1861,  the  district  attor- 
neys of  the  several  counties  of  the  State  are  authorized  and 
required  to  commence  actions  for  the  recovery  of  taxes 
assessed  upon  real  property  and  improvements  thereon, 


608  Fbbhch  9.  Edwabm.  [Sap.  Ct 

BtotemeDt  of  th«  caie. 

wliicli  remain  unpaid  after  a  preecribed  period.*  Such  ae» 
tious  are  to  be  broaght  in  the  name  of  the  people  in  the 
courts  having  jurisdiction  of  the  amount  claimed  in  the 
counties  where  the  property  is  situated,  against  the  parties 
deiinquent,  the  real  property  and  improvements  assessed, 
and  against  all  owners  or  claimants  of  the  same,  known  or 
unknown.  The  manner  in  which  process  issued  in  such 
actions  shall  be  served,  actually  upon  the  defendants  if 
found,  and  constructively  upon  defendants  absent  from  the 
county,  and  upon  the  real  property  and  improvements,  is 
specially  prescribed.  The  answers  which  shall  be  allowed 
therein  arc  also  designated,  and  all  acts  required  between 
the  assessment  of  the  taxes  and  the  commencement  of  the 
actions  are  declared  to  be  directory  merely.  Personal  judg- 
ments arc  only  authorized  against  defendants,  who  are  acto* 
ally  served  with  process  or  who  appear  in  the  actions;  but 
judgments  can  be  rendered,  upon  service  of  process  by  post- 
ing, against  the  real  estate  and  improvements  for  the  taxes 
assessed,  severally  against  each,  if  they  belong  to  different 
owners  and  are  separately  assessed,  and  jointly  against  both 
if  they  belong  to  the  same  owners. 

The  act  regulating  proceedings  in  civil  cases  generally  in 
the  courts  of  the  State,  passed  in  1851,  and  its  several 
amendments,  so  far  as  they  are  not  inconsistent  with  the 
special  provisions  of  the  act  of  1861,  are  made  applicable  to 
proceedings  under  the  latter  act  for  the  recovery  of  delin- 
quent taxes,  subject  to  the  proviso  that  the  sheriff  in  selling 
the  property  under  the  judgment  ^^  shall  only  sell  the  smallest 
quantity  that  any  pureliaser  wUl  take  and  pay  the  judgment  and 
all  eosts,'^  By  the  act  of  1851  the  sheriff  is  required  to  sell 
property  under  ordinaryjndgments  to  the  highest  bidder. 

A  further  act  of  the  State,  passed  in  May,  1862,  in  rela- 
tion to  suits  of  this  character,  provides  for  service  of  process 
by  publication  in  a  newspaper,  as  well  as  by  posting,  and 
authorizes  the  court,  in  enforcing  the  lien  for  taxes,  to  exer- 

*  Act  to  proTide  rerenuo  for  the  support  of  the  goTernment  of  the  Ststo, 
mpprowed  May  17th,  1S61,  {  89,  Sututee  of  California  of  1S61,  p.  482. 
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cise  all  the  powers  which  pcrtahi  to  a  court  of  equity  in  the 
foreclosure  of  mortgages,  hut  at  the  Hame  time  it  ileclares, 
that  when  the  decree  of  the  court  coiitaiim  no  special  direc- 
tions as  to  the  mode  of  selling,  "  no  more  of  the  property  shall 
be  sM  tlian  is  necessary  to  pay  the  judgment  and  cosis.^'* 

The  judgment  under  which  the  sale  was  made  for  which 
the  deed  in  suit  was  executed  to  the  defendants,  was  ren- 
dered  in  October,  1865,  in  an  action  brought  against  R.  H. 
Vance,  who  had  transferred  his  interest  to  the  plaintiff  iu 
March,  1862,  and  against  John  Doe,  Sichard  Roe,  and  the 
real  estate  iu  controversy.  It  found  that  $118.75  of  taxes 
were  due  on  the  property  for  the  year  1864,  and  for  that  sum 
and  the  taxed  costs,  $87.65,  and  accruing  coats,  it  directed 
that  a  sale  of  the  property,  or  so  much  thereof  as  might  be 
necessary,  should  be  made  in  accordance  with  the  statute, 
and  the  proceeds  applied  to  pay  the  judgment  and  costs. 

The  deed  of  the  sheriff  did  not  show  a  compliance  in  the 
sale  of  the  property  with  the  requirements  of  the  statutes 
mentioned.  It  did  not  show  that  the  smallest  quantity  of 
the  property  was  sold  for  which  a  purchaser  would  pay  the 
judgment  and  costs,  or  that  any  less  than  the  whole  prop- 
erty was  ever  offered  to  bidders,  or  that  any  opportunity  was 
afforded  them  to  take  any  less  than  the  entire  tract  and  pay 
the  judgment  and  costs.  The  recitals  of  the  deed  were  that 
the  sheriff  sold  the  land  described  to  ^^  the  highest  bidder,'' 
and  for  *^the  largest  sum  bid  for  said  property,''  language 
which  imported  that  the  entire  tract  was  offered  in  one  body, 
and  that  there  were  more  than  one  bidder,  and  of  course  that 
different  sums  were  bid  for  it  in  this  form. 

The  court  instructed  the  jury  to  find  for  the  defendant; 
to  which  instruction  the  plaintiff  excepted.  Verdict  was 
rendered  on  8d  of  April,  1867 ;  the  bill  of  exceptions  was 
signed  and  dated  on  the  following  18th,  and  judgment  on 
the  verdict  was  entered  on  the  following  26th,  the  court  not 
having  adjourned  until  after  this  date. 

On  error  brought  by  the  plaintiff  the  main  question  was 


*  SUtatei  of  1S62,  p.  620. 
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wlietber  the  departure  of  the  officer  from  the  reqairements 
of  the  Btatuten  rendered  the  sate  invalid;  a  minor  one-— of 
practice — being  to  the  bill  of  exceptions. 

Messrs.  E.  Oasserly  (uut  D.  Lake^  m  support  of  the  ruling  Mow  : 

1.  The  bill  of  exceptions,  not  having  been  tendered  and 
signed  at  the  trial,  forms  no  part  of  the  record,  and,  there- 
fore, cannot  be  considered  on  this  writ  of  error.* 

2.  The  recitals  in  the  sheriff's  deed  show  compliance 
with  the  statute.  Every  presumption  is  in  favor  of  the  deed, 
which  was  made  as  the  result  of  an  action  at  law,  and  bears 
no  analogy  to  a  conveyance  by  a  tax  collector.  The  *^  high- 
est bidder"  was  the  man  who  offered  to  pay  the  judgment 
and  costs  for  the  least  quantity  of  land,  and  **  the  largest 
sum  bid  "  was  the  amount  of  the  judgment  and  costs  in  con- 
nection with  the  least  quantity  of  land,  in  other  words,  the 
sum  which  involved  the  highest  appraisement  of  the  valu« 
of  the  tract  purchased. 

8.  Policy  and  presumptions  are  in  favor  of  purchasers 
under  sheriff's  deed.t 

4.  The  statute  of  California  is  directory  as  to  the  mode 
of  executing  the  writ,  especially  under  the  decisions  of  the 
Supreme  Court  of  that  6tate4 

5.  The  remedy  of  the  judgment  debtor  for  a  violation  of 
law  by  the  sheriff  in  the  manner  of  executing  the  writ  is  by 
application  to  the  court  to  set  aside  the  sale.  The  sheriff  is 
also  liable  in  damages.! 

*  Walton  V,  United  Sutet,  0  Wbeaton,  657 ;  Sx  parte  Bradttreet,  4 
Peters,  1U2;  Sheppard  v.  Wibon,  6  Howard,  276;  Phelps  v.  Mayer,  15  Id. 

isa 

t  4  Kent,  *481,  note  a  (p.  47S|  ed.  1866),  note  b,  *481.  See  cases,  note  % 
«482;  Cunningham  v.  Cassidy,  17  Kew  York,  278;  Keilson  v.  KeilsoB,  6 
Barbour,  665,  568, 669. 

X  Blood  V.  Light,  88  California,  664 ;  Hunt «.  Loaoks,  lb.  877 ;  see  also 
Jones  V.  Clark,  20  Johnson,  *51 ;  Crocker  Sheriffi,  |  506,  referring  to  ||  501 
to  504  (last  edition). 

I  Jackson  v.  Sternberg,  20  Johnson,  51 ;  Jackson  «.  Roberts,  7  Wendell, 
88;  Hooker  v.  Toung,  5  Cowan,  269-70;  Blood  v.  Light,  88  California,  654; 
Han  Francisco  v.  Pixley,  21  Id.  58, 59. 
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6.  Recitals  iu  a  sheriff'e  deed,  when  uot  required  in  law. 
do  not  vitiate.* 

Mr.  &  0.  Houghton  (a  brief  of  Mr.  J.  Sej/noUis  being  fUed)^ 
tonira^  for  the  plaUUiff  in  error. 

Mr.  Justice  FIELD  having  stated  the  case,  delivered  the 
opinion  of  the  court,  as  follows: 

There  are  undoubtedly  many  statutory  requisitions  in- 
tended for  the  guide  of  officers  in  the  conduct  of  business 
devolved  upon  them,  which  do  not  limit  their  power  or  ren- 
der  its  exercise  iu  disregard  of  the  requisitions  ineftectual. 
Such  generally  are  regulations  designed  to  secure  order, 
system,  and  dispatch  in  proceedings,  and  by  a  disregard  of 
which  the  rights  of  parties  interested  cannot  be  injuriously 
affected.  Provisions  of  this  character  are  not  usually  re- 
garded  as  mandatory  unless  accompanied  by  negative  words 
importing  that  the  acts  required  shall  not  be  done  in  any 
other  manner  or  time  than  that  designated.  But  when  the 
requisitions  prescribed  are  intended  for  the  protection  of  the 
citizen,  and  to  prevent  a  sacrifice  of  his  property,  and  by  a 
disregard  of  which  his  rights  might  be  and  generally  would 
be  injuriously  affiscted,  tliej*  are  not  directory  but  mandatory. 
They  must  be  followed  or  the  acts  done  will  be  invalid. 
The  power  of  the  officer  in  all  such  cases  is  limited  by  the 
manner  and  conditions  prescribed  for  its  exercise. 

These  positions  will  be  found  illustrated  in  numerous 
cases  scattered  through  the  reports  of  the  courts  of  England 
and  of  this  country.  They  are  cited  in  Sedgwick's  Treatise 
on  Statutory  and  Constitutional  Law,t  and  in  Cooley's  Trea- 
tise on  Constitutional  Limitations.^ 

Tested  by  them  the  sale  of  the  sheriff  in  the  case  before 
us  cannot  be  upheld.     The  provision  of  the  statute,  that  he 

*  Jackson  v.  Jon«,  0  Co  wen,  191-2;  Jaclnon  v.  Sireeter,  6Id.  680;  Jack- 
ton  v.  Pratt,  10  Johnion,  886;  Averill  v.  Wilson,  4  Barbour,  188;  Arm* 
•trong*s  Lessee  v.  McCoy,  8  Hammond,  186 ;  Blood  v.  Light,  88  California, 
660. 

t  Pages  868-878.  |  Chap.  It,  pp.  7i>78. 
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shall  Old}/  sell  the  smallest  quantity  of  the  property  which  any 
purchaser  will  take  and  pay  the  judgment  and  costs,  is  in- 
tended for  the  protection  of  the  taxpayer.  It  is  almost  the 
only  security  afforded  him  against  the  sacrifice  of  his  prop- 
erty in  his  absence,  even  though  the  assessment  be  irregular 
and  the  tax  illegal.  The  proceedings  in  the  actions  for  de- 
linquent taxes  are,  as  against  absent  or  unknown  owners, 
generally  ex  parte^  and  judgments  usually  follow  upon  the 
production  of  the  delinquent  list  of  the  county  showing  an 
unpaid  tax  against  the  property  described.  Constructive 
service  of  the  process  in  such  actions  by  posting  or  publica- 
tion is  nil  that  is  required  to  give  the  court  jurisdiction ;  and 
the  delinquent  list  certified  by  the  county  auditor  is  made 
primd  facie  evidence  to  prove  the  assessment  upon  the  prop- 
erty, the  delinquency,  the  amount  of  taxes  due  and  unpaid, 
and  that  all  the  forms  of  law  in  relation  to  the  assessment 
and  levy  of  such  taxes  have  been  complied  with.  When  the 
owner  of  the  property  is  absent  and  no  appearance  is  made 
for  him,  this  primd  facie  evidence  is  conclusive,  and  judgment 
follows  as  a  matter  of  course.  From  the  sale  which  ensues 
no  redemption  is  permitted  unless  made  within  six  months 
afterwards,  except  in  the  case  of  minors  and  persons  laboring 
under  some  legal  disability. 

It  is  evident  from  this  brief  statement  of  the  character  of 
the  proceedings  and  of  the  evidence  permitted  in  these  ac- 
tions for  delinquent  taxes,  that  the  provision  in  question  is 
of  the  utmost  importance  to  non-resideut  or  absent  tax- 
payers, and  that  in  many  cases  it  affords  the  only  security 
they  have  against  a  confiscation  of  their  property  under  the 
forms  of  law. 

It  is  plain  to  us,  upon  a  consideration  of  the  different 
statutes  of  California  upon  this  subject,  that  whilst  the  legis- 
lature of  that  State  intended  to  prevent  by  the  strictest  pro- 
ceedings the  possibility  of  any  property  escaping  its  propor- 
tionul  burden  of  taxation,  it  also  intended  by  the  provision 
in  qnestiou  to  guard  against  a  wanton  sacrifice  of  the  prop- 
erty of  the  taxpayer. 

In  the  present  case,  real  property  situated  near  the  second 
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citj  ill  size  of  California,  aud  the  capital  of  the  State,  ex- 
tending one-half  a  mile  along  the  river  Sacramento,  aud 
running  back  one  mile,  was  sold,  according  to  the  recitals 
of  the  deed,  in  one  body,  for  less  than  one-twentieth  of  its 
assessed  value.  It  is  hardly  credible  that  a  less  portion  than 
the  whole  of  this  large  ti*act  would  not  have  been  readily 
accepted  and  the  judgment  aud  costs,  amounting  to  only 
one  hundred  aud  fifty-five  dollars  and  forty  cents,  been  paid, 
bad  any  opportunity  to  take  less  thau  the  entire  tract  been 
afforded  to  purchasers.  Be  this,  however,  as  it  may,  it  was 
incumbent  upon  the  officer  to  aflbrd  such  opportunity,  and 
not  to  offer  the  whole  tract  at  once  to  the  highest  bidder. 

By  the  laws  of  Georgia,  of  1790  and  1791,  the  collector  of 
taxes  in  that  State  was  authorized  to  sell  the  land  of  the  de- 
linquent only  on  the  deficiency  of  personal  estate,  and  then 
only  so  much  thereof  as  would  pay  the  amount  of  the  taxes 
due,  with  costs.  In  StecuTs  Executors  v.  Course^  which  came 
before  this  courts  it  appeared  that  a  sale  was  made  under 
these  laws  of  an  entire  tract  of  four  hundred  and  fifty  acres, 
without  specifying  the  amount  of  taxes  actually  duo  for 
which  the  land  was  liable ;  and  the  court  said,  Mr.  Chief 
Justice  Marshall  delivering  its  opinion,  that  the  sale  ought 
to  have  been  of  so  much  of  the  land  as  would  satisfy  the  tax 
in  arrear;  and  if  the  whole  tract  was  sold  when  a  smaller 
part  would  have  been  sufficient,  the  collector  exceeded  his 
authority;  and  a  plea  founded  upon  the  supposed  validity 
of  the  title  conferred  by  the  sale  could  not  be  sustained. 

By  a  law  of  New  Hampshire,  in  force  in  1843,  it  was 
provided  that  so  much  of  the  delinquent  taxpayer's  estate 
should  be  sold  as  would  pay  the  taxes  and  incidental  charges. 
In  Ainswcrih  v.  Dean^^;  which  came  before  the  Supreme 
Court  of  that  State,  it  appeared  that  a  fifty-acre  lot  was 
offered  and  sold  in  one  body,  and  the  court  held  the  sale  to 
be  void,  observing  that  no  regard  appeared  to  have  been 
paid  to  the  provision  mentioned  in  the  statute,  and  that  no 
reason  was  given  why  the  law  was  not  complied  with,  '^  if, 

4  Orancb,  408.  f  1  Fetter,  400. 
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indeed,  any  reason  could  be  considered  as  sufficient."  A 
simtlHr  decision  was  made  by  the  Supreme  Court  of  Maine 
upon  a  similar  clause  in  one  of  the  statutes  of  that  State.* 
And  numerous  analogous  adjudications  will  be  found  in  the 
reports.f  They  all  proceed  on  the  principle  stated  by  the 
Supreme  Court  of  Michigan^  that  *'  what  the  law  requires  to 
be  done  for  the  protection  of  the  taxpayer  is  mandatory, 
and  cannot  be  regarded  as  directory  merely /'| 

But  it  is  contended  that  inasmuch  as  the  sale  in  the  present 
case  was  had  under  a  decree  of  a  court,  the  same  presump- 
tions roust  be  indulged  to  sustain  the  action  of  the  sherifi* 
that  would  be  entertained  to  uphold  ordinary  sales  made  by 
him  nuder  execution ;  and  that  'he  is  not  to  be  held  to  the 
same  strictness  in  his  proceedings  that  he  would  be  if  he 
had  acted  without  the  decree,  solely  under  the  statute.  And 
several  cases  are  cited  from  the  reports  of  the  Supreme  Court 
of  California,  showing  that  all  reasonable  presumptions  are 
indulged  in  support  of  sales  on  execution,  and  that  such 
sales  are  not  rendered  invalid  by  reason  of  a  want  of  con- 
formity to  statutory  pmvisions  as  to  the  time,  notice,  and  in 
some  particulars,  manner  of  the  sale-S 

But  the  obvious  answer  to  this  position  is,  that  here  there 
is  no  room  for  presumptions.  The  officer  recites  in  his  deed 
the  manner  in  which  he  sold  the  property,  and  from  the 
recitals  it  appears  that  the  sale  was  made  in  conformity  with 
directions  which  the  statute,  applicable  to  the  case,  in  effect 
declares  shall  not  govern  sales  upon  judgments  for  delin- 
quent taxes.  Presumptions  are  not  indulged  to  sustain 
irregular  pi*oceedings  of  this  character,  when  the  irregu- 
larity is  manifest.  Presumptions  are  indulged  to  supply  the 
place  of  that  which  is  not  apparent,  not  to  give  a  new  char- 
acter to  that  which  is  seen  to  be  defective.  The  courses 
prescribed  for  the  officer  in  the  conduct  of  sales  upon  ordi- 

*  Loomis  V.  Pingree,  48  Maine,  811. 
f  Blackwell  on  Tax-title»,  xv,  p.  2S6. 
X  Clark  V,  Crane,  6  Michigan,  154. 

{  San  Francisco  v,  Pixley,  21  California,  68;  Blood  v.  Light,  88  Id.  849  s 
Hunt  V.  Louoka,  Id.  876. 
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nary  judgments  under  the  act  of  1851,  and  upon  judgments 
for  derniqueut  taxes  under  the  act  of  1861,  are  entirely  un* 
like,  and  usually  lead  to  different  results.  The  general 
authority  of  the  officer  in  judicial  sales  under  the  act  of 
1851,  in  the  exercise  of  which  he  has  a  large  discretion,  is 
limited  and  defined  when  applied  to  sales  under  judgments 
for  delinquent  taxes,  by  the  provision  declaring  that  the 
sheriff  in  selling  the  property  assessed  '^  shall  ohlf/  sell  the 
smallest  quantity  that  any  purchaser  will  take,  and  pay  the 
judgment  and  all  costs  " — ^language  which  imports  a  negative 
upon  a  sale  in  any  other  way.  The  fact  that  in  some  cases 
no  purchaser  at  the  sale  may,  perhaps,  be  willing  to  take 
less  than  the  whole  property  and  pay  that  amount,  does  not 
dispense  with  the  duty  of  the  officer  to  comply  with  the  law. 
It  is  also  contended  that  the  recitals  in  the  deed  were  not 
required,  and  therefore  do  not  vitiate  the  deed,  but  the  cases 
cited  fail  to  support  the  position  as  broadly  as  here  stated. 
They  only  show  that  a  defective  or  erroneous  recital  of  the 
execution,  under  which  a  sheriff  has  acted,  will  not  vitiate 
bis  deed  if  the  execution  be  sufficiently  identified.  Every 
deed  executed  under  a  power  must  refer  to  the  power.  As 
an  independent  instrument  of  the  holder  of  the  power  it 
would  not  convey  the  interest  intended.  The  deed  of  a 
sheriff'  forms  no  exception  to  the  rule.  But  it  is  not  essen- 
tial that  the  execution,  or  judgment  under  which  be  acted, 
should  be  set  out  in  full,  or  that  his  proceedings  on  the  sale 
should  be  detailed  at  length.  It  is  sufficient  if  they  be  re- 
ferred to  with  convenient  certainty,  and  any  misdescription 
not  actually  misleading  the  grantee  would  undoubted!}'  be 
considered  immaterial.  But  if  the  manner  in  which  the 
power  is  exercised  is  recited,  it  being  a  proper  matter  for 
recital,  then  the  recital  is  evidence,  not  against  strangers, 
but  against  the  grantee  and  parties  claiming  under  him. 
Thus,  if  a  sheriff  should  refer  in  his  deed  to  an  execution 
issued  to  him,  and  recite  that  in  obedience  to  it  and  the 
statute  in  such  case  provided,  he  had  sold  the  property  to 
the  highest  bidder,  it  would  be  presumed  that  be  had  done 
his  duty  in  the  premises,  given  the  proper  advertisement,  and 
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made  the  Bale  at  public  anction  in  the  proper  manner.  But 
if  he  shonld  go  farther  and  recite  that  he  bad  eold  the  prop- 
erty, not  at  public  anction,  bnt  at  a  private  sale,  the  deed 
would  be  void  on  its  face,  the  sale  by  auction  being  essential 
to  a  valid  execution  of  the  authority  of  the  sheriff.  The 
vendee,  by  accepting  the  conveyance  with  this  solemn  dec- 
laration of  the  officer  as  to  the  manner  in  which  his  power 
WU6  exercised,  would  be  estopped  from  denying  that  the  fact 
was  as  recited.* 

It  is  unnecessary  to  express  an  opinion  whether  in  any 
case  of  a  sale  on  a  judgment  for  taxes  under  the  special  pro- 
vision of  the  statute  of  California,  any  presumption  can  be 
indulged  that  the  officer  had  complied  with  its  directions 
when  the  fact  does  not  affirmatively  appear.  It  is  sufficient 
that  the  recitals  in  his  deed  of  what  he  did  with  respect  to 
the  sale  under  consideration  show  that  these  directions  were 
disregarded  by  him  in  that  case.  It  may  also  be  added  that 
the  return  of  the  officer  corresponds  with  these  recitals. 

The  objection  to  the  bill  of  exceptions,  that  it  does  not 
pui*|)ort  to  have  been  tendered  and  signed  during  the  trial, 
is  not  tenable.  It  shows  that  the  exceptions  were  taken  at 
the  trial,  and  that  is  sufficient.  It  is  dated  during  the  term, 
and  was  in  fact  filed  before  the  judgment  on  the  verdict  was 
entered. 

JUDQMEHT  BBVKRSBD,  AND  THB  CACdB  RBMABBBD  FOB  A  NBW 
TRIAL. 

Mr.  Justice  MILLER,  dissenting. 

I  do  not  agree  that  when  the  State  obtains  a  judgment  on 
the  taxes  due  her  by  regular  proceedings  in  the  courts,  that 
the  sale  under  that  judgment  is  open  to  all  the  rigid  rules 
which  apply  to  tax  sales  made  ex  parte  and  without  the  aid 
of  such  judgment.  The  judgment  in  this  case  is  not  assailed 
by  the  court,  and  the  sale  under  it  is  a  judicial  salty  and  en- 
titled to  all  the  presumptions  which  the  law  makes  in  favor 
of  a  purchaser  at  such  a  sale. 

*  BobiDson  v.  Hardcastle,  2  Term,  252 ;  Jackson  v.  Bobert's  Bzecoton, 
11  Wendell,  427-486  \  Den  v.  Morse,  7  Halited,  881. 
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The  law  of  California,  while  it  required  the  sheriff  to  offer 
the  Buiallest  portion  of  the  land  which  any  one  would  take 
and  pay  the  judgment  and  costs,  undoubtedly  contemplated 
that  if  no  one  would  take  any  less  than  the  whole  of  the 
land  and  pay  the  judgment  and  coi^ts,  that  then  it  should  be 
sold  to  the  highest  bidder.  If  this  were  not  so,  the  State 
could  not  collect  the  taxes  in  half  the  cases,  because  the 
right  of  redemption  left  no  inducement  to  bidders  for  a 
smaller  amount  than  the  whole. 

It  is,  therefore,  a  fair  presumption  from  the  recital  in  the 
deed,  that  although  the  sheriff  sold  the  land  to  the  highest 
bidder,  it  was  because  no  one  would  take  less  than  the  whole 
and  pay  the  taxes  and  costs.  And  the  recital  that  is  made, 
as  well  as  that  which  is  omitted,  are  neither  of  them  neces- 
sary to  the  validity  of  a  deed  made  in  a  judicial  sale. 


Railroad  Company  v.  Souttbr  bt  al. 

• 

A  railroftd  belonging  to  an  incorporated  comfMiny,  and  then  under  a  first 
and  second  mortgage,  was  sold  on  execution  and  bought  in  by  certain 
bondholders,  whom  the  second  or  Junior  mortgage  was  given  to  socurc. 
These  purchasers  organiied  themselves  (as  they  were  allowed  to  do  by 
statute  in  the  State  where  the  road  was)  into  a  new  corpomiion,  and 
worked  the  road  themselves,  and  for  their  own  profit.  Aflor  a  certain 
time,  the  mortgagees  under  the  first  or  senior  mortgage  pressed  their 
debt  to  a  decree  of  foreclosure ;  and  to  prevent  a  sale  of  the  road  the 
new  corporation  paid  the  mortgage  debt  Subsequently  to  this,  and  on 
a  creditors'  bill,  the  sale  made  to  the  creditors  under  the  second  mort- 
gage was  set  aside  as  fraudulent  and  void  as  against  other  creditors  of 
the  corporation  which  owned  the  road  originally.  Held^  that  no  bill  in 
equity  would  lie  by  the  new  corporation  against  the  mortgagees  under 
the  first  mortgage,  to  be  paid  hack  (as  paid  under  a  mistake  of  fact), 
what  bad  been  thus  paid  to  them  by  the  new  corporation,  or  to  be  sub- 
rogated to  their  decree  of  foreclosure. 

Appeal  from  the  Circuit  Court  for  the  District  of  Wis- 
consin. 

The  Milwaukee  and  Minnesota  Railroad  Company  filed  a 
bill  in  equity,  in  June,  1859,  against  Soutter  (survivor  of 
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Bronson),  Rassell  Sage,  and  several  other  natural  or  indi- 
vidonl  persons,  as  also  against  the  Mil\yankee  and  St  Paul 
Railway  Company,  a  corporation,  to  recover  back  certain 
large  satns  of  money,  amounting  in  all  to  $462,057.80,  which 
they  hud  paid  into  court,  in  December,  1865,  in  part  liqui- 
dation of  certain  bonds  held  by  the  individual  defendants, 
in  this  suit,  which  bonds  had  been  issued  by  the  La  Crosse 
and  Milwaukee  Railroad  Company  in  1857,  and  were  se. 
cured  by  a  mortgage  upon  a  portion  of  the  railroad  of  the 
last  named  company.  By  way  of  alternative  relief,  the  com- 
plainants prayed  that  they  might  be  subrogated  to  the  benefit 
of  the  decree  of  foreclosure  of  the  mortgage,  under  which 
they  had  paid  the  money  in  question.  The  Milwaukee  and 
St.  Paul  Railway  Company  were  made  defendants  because 
they  were  the  parties  now  in  possession  of  the  railroad  and 
other  mortgaged  premises,  and  asserted  themselves  to  be  the 
owners  thereof. 

The  facts,  on  which  the  complainants  rested  their  claim, 
as  set  forth  in  their  bill,  were  substantially  as  follows: 

The  La  Crosse  and  Milwaukee  Railroad  Company,  in 
1858,  after  giving  the  bonds  and  mortgage  above  mentioned, 
gave  two  other  mortgages,  one  on  their  road  and  one  on 
their  land  grants,  to  secnre  certain  other  bonds  issned  by 
them.  Fulling  to  puy  the  interest  coupons  on  the  latter  bonds, 
William  Barnes,  the  trustee  named  in  the  mortgages,  in 
May,  1859,  sold  the  mortgaged  premises,  and  all  the  fran- 
chises of  the  company,  at  pablic  auction,  and  became  the 
purchaser  thereof,  in  trust  for  the  bondholders,  under  the 
laws  of  Wisconsin,  for  the  sum  of  |1,593,8S8.  The  band- 
holders  thereupon,  in  May,  1859,  organized  a  new  company  by 
the  name  of  the  Milwaukee  and  Minnesota  BaSroad  Company  {the 
eoiporation  now  complainant  in  the  case)^  and  Baities  conveyed 
the  property  to  the  said  company;  which  thereafter  conducted 
its  business  under  and  in  pursuance  of  the  charter  of  the  La 
Crosse  and  Milwaukee  Railroad  Company,  and  immediately 
entered  into  possession  of  the  said  property  and  franchises. 

But  the  prior  mortgage  of  1857  still  subsisted  on  a  por- 
tion of  the  road.     Of  this  mortgage  Bronson  and  Soutter 
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were  the  trustees,  and  thej  filed  another  bill  to  foreclose 
their  mortgage,  and,  after  protracted  litigation  (of  which  the 
part  in  tliis  court  is  reported  in  Broyison  v.  La  Crosse  Ra'droad 
Compavy)  obtained  a  final  decree  in  1865,'*'  for  the  amount  of 
interest  coupons  due  on  the  bonds  secured  thereby,  amount- 
ing to  upwards  of  (450,000;  which  decree  contained  a  pro- 
viso, that  if  the  Milwaukee  and  Minnesota  Railroad  Company 
(the  now  complainants)  should  pay  the  amount  of  the  decree 
before  a  sale  of  the  mortgaged  premises,  the  receiver  (the 
road  being  then  in  the  hands  of  a  receiver)  should  deliver 
the  property  to  them ;  that  is  to  say,  they  had  the  usual 
privilege  of  redeeming  the  property  by  paying  the  decree. 
Thereupon,  the  complainants,  on  the  80th  of  December, 
1865,  paid  into  court  the  amount  of  $462,057.80,  as  above 
stated,  the  money  being  afterwards  distributed  to  the  holders 
of  the  various  bonds  secured  by  the  Bronson  and  Soutter 
mortgage,  who  are  the  individual  defendants  in  this  suit. 
The  money  thus  paid  was  paid  by  the  complainants  as  pur- 
chasers, and  claiming  to  be  owners,  of  the  property,  upon 
an  acknowledged  incumbrance,  and  in  relief  of  tlie  property 
claimed. 

Prior  to  this  payment,  however,  certain  judgment  creditors 
of  the  La  Crosse  and  Milwaukee  Railroad  Company  tiled  in 
the  United  States  District  Court  for  Wisconsin  a  ci^ediior^s  bill 
against  the  present  complainants,  alleging  that  the  sale  by 
Barnes  was  fraudulent  and  void,  and  praying  that  it  might 
be  set  aside  as  such,  and  that  the  complainants  might  be 
enjoined  from  any  further  interference  with  the  property  or 
franchises  of  the  La  Crosse  and  Milwaukee  Railroad  Com- 
pany. This  suit  had  been  pending  for  some  considerable 
period,  and  was  pending  here  on  appeal — ^tbe  case  of  James 
V.  JRailroad  Company^ — when  the  complainants  paid  their 
money  into  court,  as  before  stated,  and,  some  time  after  its 
payment  and  distribution,  a  decree  was  made  on  said  credi- 
tor's bill,  in  accordance  with  the  prayer  thereof,  and  direct- 
ing that  the  property  should  be  resold,  and  the  proceeds 

•  2  Wallace,  288.  f  6  Wallace,  752. 
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applied,  after  payment  of  prior  lienB^  to  the  aatirfaetion  of  the 
judgments  on  which  the  creditor's  bill  was  founded. 

The  complaiuauts  accordiugly  now  asked  to  have  their 
money  retartied  to  them,  on  the  ground  that  they  paid  it 
under  a  mistake.  Their  allegation  was  that  they  supposed 
they  owned  the  property  when  they  did  not;  that  they  sup- 
posed they  were  lifting  an  incumbrance  off  of  their  own 
property,  when  they  were,  in  fact,  lifting  it  off  of  property 
decided  to  belong  to  other  parties.  Their  bill,  speaking  of 
the  order  allowing  them  to  pay  the  amount  of  the  decree, 
represented  that  the  ^^  said  order  was  made  by  this  court 
upon  the  understanding  and  theory  entertained  and  believed 
by  the  judges  of  said  court,  and  by  your  orator,  and  by  all 
persons  and  parties  interested  in  said  cause,  that  your  orator 
was  the  owner  of  said  equity  of  redemption."  And  again, 
that  ^*  your  orator  paid  said  sum  of  money  into  this  court, 
this  court  distributed  the  same,  and  the  several  persons  here- 
inbefore named  in  that  behalf  received  the  same  with,  upon, 
and  under,  and  only  with,  upon,  and  under,  the  belief,  un- 
derstanding, and  theory,  that  your  orator  was  the  owner  of 
the  equity  of  redemption  of  the  mortgaged  premises  and 
property  in  said  cause,  and  that  your  orator  was  thereby 
paying  and  extinguishing  a  lien,  charge,  and  incumbrance 
upon  property  owned  by  your  orator  as  aforesaid "  It 
further  stated  that  **  after  paying  the  money,  your  orator  for 
the  first  time  discovered  that  the  said  foreclosure  of  the 
Barnes  mortgage  was  fraudulent  and  void  as  to  the  creditors 
of  the  La  Crosse  and  Milwaukee  SaUroad  Oompany^  and  as 
against  the  said  lasUnamed  company^  and  that,  in  fact  and  in 
law,  your  orator  never  was  the  owner  of  the  said  equity  of 
redemption,  and  that  the  payment  made  by  your  orator  into 
court,  and  the  distribution  of  the  said  moneys  and  the  re- 
ceipt thereof  by  the  said  defendants  was  made,  had,  and 
received  in  mistake  of  fact  as  aforesaid/' 

The  bill  further  stated  that  Russell  Sage,  one  of  the  de- 
fendants, who  received  a  large  portion  of  the  money  paid 
into  court,  w*as  also  a  large  holder  of  bonds  under  the  Barnes 
mortgages,  and  had  advised  and  encouraged  the  sale  by 
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BartieSy  and  participated  in  the  organization  of  the  com- 
plainants' company;  and  alleged  fnrther  that  the  hoard  of 
directoi-8  of  the  corporation  complainant  became  totally 
changed,  and  was,  at  the  time  of  such  payment,  wholly  com- 
posed of  peraons  who  had  not  participated  personally  iu  the 
foreclosure  of  the  Barnes  mortgage;  and  that  a  large  ma- 
jority of  the  stockholders  and  directors  at  the  time  of  the 
said  payment  were  persons  who  had  no  interest  at  the  time 
of  the  foreclosure,  and  no  participation  in  the  proceedings. 
The  defendants  demurred  to  this  bill,  and  on  the  hearing 
of  the  same  the  demurrer  was  sustained,  and  the  bill  dis- 
missed. From  the  decree  dismissing  the  complainants'  bill, 
this  appeal  was  taken. 

Messrs,  G.  B.  Smith  and  M.  H.  Carpenter^  for  the  appellant: 

Whether  money  paid  under  a  mistake  of  law  can  or  can- 
not be  recovered  back,  it  is  certain  that  money  paid  under  a 
mistake  of fact^  may  be  so  recovered,  and  by  suit  in  equity.* 
Mistake  is  one  of  the  original  heads  of  chancery  jurisdic- 
tion ;  it  is  one  of  the  great  trinity  of  subjects  from  which 
all  equity  jurisdiction  flows.  No  chancellor  would  beany- 
thing  without  fraud,  accident,  and  mistake. 

This  money  was  paid  under  a  mistake  of  fact.  In  almost 
every  instance  of  the  payment  of  money  the  ultimate  deter- 
mination rests  upon  some  legal  conclusion  of  the  parties' 
right  to,  or  interest  in  the  subject-matter  to  be  affected  by 
such  payment.  The  conclusion  must  rest  upon  facts  to 
which  it  is  attempted  to  apply  the  legal  principle.  And  the 
rule  is  that  if  any  one  of  a  supposed  complicated  state  of 
fiicts  is  unfounded,  and  that  supposed  fact  induced,  or  tended 
to  induce,  the  payment  of  the  money,  the  party  paying  is 
entitled  to  relief.  A  man's  title  to  property  is  always  a 
question  of  law,  after  facts  are  ascertained.  But  if  a  man 
acts  upon  the  belief  that  he  is  the  owner  of  property  and 
that  belief  is  based  upon  a  supposed  state  of  facts,  which  if 
well  founded,  would  in  law  make  him  the  owner,  and  such 

•  'WiUcins  v.  Woodfin,  6  Honford,  188. 
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Bopposed  facts  are  miBapprelieiidecl,  the  erroneous  codcIq- 
sion  of  owiiersbip  is  a  mistake  of  fact,  not  of  law. 

In  this  case  the  Minnesota  company  paid  this  money  into 
coart  upon  the  supposition  that  it  was  the  owner  of  the 
equity  of  redemption ;  that  supposition  being  a  legal  con- 
clusion based  upon  certain  supposed  facts,  one  being  that 
the  Banies  mortgage  was  a  valid  incumbrance.  But  unfor- 
tunately for  the  company  the  supposed  state  of  facts  did  not 
exist  The  mistake,  therefore,  under  which  the  company 
acted  in  paying  the  money  was  a  mistake  in  regard  to  the 
existence  of  certain  facts;  or  in  other  words  the  company 
paid  the  money  under  a  mistake  of  fact 

This  view  of  the  subject  is  established  by  the  single  con- 
sidei-ation  that  this  court,  which  cannot  make  any  mistake  of 
law^  expressly  declared  in  its  opinion  in  Bronson  v.  La  Crosse 
jRaUroad  Oompany^*  that  the  foreclosure  of  the  Barnes  mort- 
gage had  vested  the  equity  of  redemption  in  the  Minnesota 
company.  This  tribunal  knew  all  law  when  it  made  this 
decision  just  as  well  as  it  did  when  in  the  subsequent  case 
of  James  v.  Railroad  Oompani/j^  it  decided  that  the  Minne- 
sota company  had  no  interest  whatever  in  the  premises. 

The  different  conclusions  reached  by  that  court,  first,  that 
the  company  did  own  the  property,  and  second,  that  it  did 
not,  were  both  sound  in  law  as  applied  to  the  cases  made  by 
the  respective  suits. 

The  difference  between  the  two,  in  other  words,  is  a  dif- 
ference of  fact,  not  of  law.  In  the  first  suit,  it  appeared  to 
the  court  that  the  case  before  mentioned  did  exist,  and  there- 
fore the  law  said:  "The  Minnesota  company  is  the  owner 
of  the  equity  of  redemption.*'  In  the  second  case,  the  case 
was  shown  not  to  exist,  and  the  law  said,  "The  Minnesota 
company  is  not  the  owner  of  the  equity  of  redemption."  It 
was  the  mistake  in  regard  to  the  facts  that  induced  the  court 
to  say,  and  induced  the  company  to  believe^  that  the  company 
was  such  owner.  And  the  mistake  of  the  company  was  the 
same  as  that  made  by  the  court;  and  as  the  court  cannot 
make  a  mistake  of  law,  it  follows  that  the  company  did  noL 

*  2  Wallace,  804.  t  ^  Id*  7^^ 


Dec.  1871.]    Bailroad  Company  v.  SouTTEa,  628 

■ 

Opinion  of  the  coort. 

The  trae  diBtiiictioii  between  a  mistake  of  law  and  a  mis- 
take of  fact  is  well  stated  by  the  court  in  Hard  v.  Holly*  nud 
there  can  be  no  doubt  that  the  money  in  this  instance  was 
paid  under  a  mistake  of  fact. 

An  action  for  money  had  and  received,  is  maintainable 
wherever  the  money  of  one  man  has,  without  consideration, 
gone  into  the  pockets  of  another.f 

Mr.  J.  W.  Oary^  contra^  contended  that  on  the  face  of  the 
bill  no  case  was  made,  and  that  judgment  was  rightly  given 
on  the  demurrer  for  the  defendants. 

Mr.  Justice  BRADLEY,  having  stated  the  case,  delivered 
the  opinion  of  the  court. 

The  bare  statement  of  the  claim,  even  presenting  it  in  the 
language  of  the  bill  itself,  seems  to  us  sufficient  to  condemn 
it  Who  are  the  complainants?  Are  they  not  the  very 
bondholders,  self-incorporated  into  a  body  politic,  who, 
through  their  trustee  and  agent,  efi'ected  the  sale  which  was 
declared  fraudulent  and  void,  as  against  credilora,  and  made 
the  purchase  which  has  been  set  aside  for  that  cause  ?  Was 
it  ever  known  that  a  fraudulent  purchaser  of  property,  when 
deprived  of  its  possession,  could  recover  for  his  repairs  or 
improvements,  or  for  incumbrances  litled  by  him  whilst  in 
possession  ?  If  such  a  case  can  be  found  in  the  books,  we 
have  not  been  referred  to  it.  Whatever  a  man  does  to  ben- 
efit an  estate,  under  such  circumstances,  he  does  in  his  own 
wrong.  He  cannot  get  relief  by  coming  into  a  court  of 
equity.  By  the  civil  law,  the  possessor,  even  in  bad  faith, 
may  have  the  value  of  his  improvements,  if  the  real  owner 
choose  to  take  them.  The  latter  has  an  option  to  take  them 
or  to  require  their  removal.  But  this  rule  has  never  obtained 
in  the  common  law,  nor  in  the  system  of  Euglirth  equity. 
One  of  the  maxims  of  the  latter  system  is,  ^  He  that  hath 

«  12  Wiftoonsin,  124. 

f  Hudson  V.  RobinBon,  4  Maale  &  Selwyn,  478 ;  Kolly  v.  Solari,  9  Meeson 
ft  Welsby,  64;  Cbatfield  v.  Paxton,  note,  2  East,  471;  Milnes  «.  Duncan,  6 
Bsrnewall  ft  Cresswell,  671 ;  Townsend  v.  Crowdj,  8  C.  B.  (Now  8.)  477. 
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committed  iniquity  shall  not  have  equity/'  And  varioQs 
illostratious  of  it  are  furnished  by  the  books.* 

But  the  complainants  are  wrong  iu  asserting  that  the  prop- 
erty was  not  theirs.  It  was  theirs.  Their  purchase  was  de- 
clared void  only  as  against  the  creditors  of  the  La  Crosse 
and  Milwaukee  Railroad  Company.  In  other  words,  it  was 
only  voidable,  not  absolutely  void.  By  satisfying  these  cred- 
itors they  could  have  kept  the  property,  and  their  title  would 
have  been  good,  as  against  all  the  world.  The  property  was 
theirs;  but,  by  reason  of  the  fraudulent  sale,  was  subject  to 
the  incumbrance  of  the  debts  of  the  La  Crosse  company. 
This  was  the  legal  effect  of  the  decree  declaring  their  title 
void.  Therefore,  they  were,  in  fact,  paying  off  an  incum- 
brance on  tbeir  own  property  when  they  paid  into  court  the 
money  which  they  are  now  seeking  to  recover  back. 

They  are  wrong  also  in  asserting  that  they  made  the  pay- 
ment under  a  mistake  of  fact.  If  it  was  made  under  any 
mistake  at  all,  it  was  clearly  a  mistake  of  law.  They  mis- 
took the  legal  effect  of  transactions  of  which  they  were 
chargeable  with  notice.  Tbey  were  the  persons  for  whose 
benefit  the  purchase  was  made,  which  was  declared  to  be 
fraudulent.  They  were  the  principal  defendants  in  the 
creditors'  bill,  upon  which  this  decree  was  rendered.  All 
the  evidence  in  that  suit  had  been  taken  when  they  made 
the  payment  iu  question.  The  cause  was  pending,  on  ap- 
peal, in  this  court.  There  was  not  a  fact,  therefore,  of  which 
they  were  ignorant.  They  had  full  and  actual  notice  of  all 
the  transactions,  and  all  the  evidence  on  which  the  decree 
was  ultimately  founded. 

All  this  appears  from  the  statements  of  the  bill  in  this 
case.  We  do  not  see  how  such  a  bill  can  possibly  be  sus- 
tained. The  pleader  who  drew  it  evidently  felt  the  force  of 
these  objections,  and  interjected  some  special  circumstances 
for  the  purpose  of  showing  that  the  case  is  distinguishable 
from  the  class  of  cases  referred  to.  It  is  stated  that  Russell 
Sage,  one  of  the  defendants,  who  received  a  large  portion 

*  Bee  Francis's  Maxims,  Haxim  YII. 
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of  the  money  paid  into  court,  was  also  a  large  holder  of 
bonds  nnder  the  Barnes  mortgages,  and  advised  and  en- 
couraged the  sale  by  Barnes,  and  participated  in  the  organi- 
sation of  the  complainants'  company.  All  these  facts  may 
be  trae,  and  on  the  demurrer  to  the  bill  most  be  taken  as 
true;  but  they  do  not  show,  nor  is  it  alleged,  that  Sage  was 
personally  a  participant  in  the  fraud  which  was  committed 
in  the  sale  nnder  the  Barnes  mortgage.  And  if  it  were  so 
alleged,  can  one  fraud-doer  obtain  relief  in  equity  against 
his  forUeepa  tnimmia  f 

Again,  it  is  alleged  that  the  board  of  directors  of  the  com- 
plainant was  totally  changed,  and  was,  at  the  time  of  such 
payment,  wholly  composed  of  persons  who  had  not  partici- 
pated personally  in  the  foreclosure  of  the  Barnes  mortgage; 
and  that  a  large  mqority  of  the  stockholders  and  directors 
at  the  time  of  the  said  payment  were  persons  who  had  no 
interest  at  the  time  of  the  foreclosure,  and  no  participation 
in  the  proceedings.  This  cannot  alter  the  case.  A  corpora- 
tion aggregate  retains  its  identity  through  all  the  changes 
that  may  take  place  in  its  individual  membership.  This 
corporation,  by  its  own  statement,  was  adjudged  to  be  the 
child  of  a  fraudulent  and  corrupt  transaction,  and  entered 
upon  its  career  as  purchaser  of  the  property,  with  all  the 
risks  of  its  illicit  origin  and  fraudulent  purchase  upon  its 
head.  Change  of  membership  cannot  change  its  rights.  K 
it  can,  when  is  the  change  effected  ?  How  many,  or  what 
proportion,  of  the  members  must  be  changed  ? 

It  is  needless  to  pursue  the  subject  further.  If  the  pres- 
ent individual  stockholders  of  the  complainants  have  been 
wronged  that  wrong  cannot  be  redressed  in  this  proceeding 
without  violating  the  clearest  principles  of  equity  juriApru- 
dence.  The  bondholders  who  received  the  money  that  was 
paid  into  court  were  entitled  to  that  money.  It  was  due 
them.  Had  not  the  complainants  interposed  they  could 
have  sold  the  property  and  realized  their  claim  from  the 
proceeds.  How  can  they  be  called  to  account  ?  The  present 
owners  of  the  road  have  purchased  it  (it  is  to  be  presumed) 
under  the  proceedings  had  in  favor  of  the  judgment  credit- 
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ore.    How  can  their  title  be  disturbed  bj  the  complainants? 
What  eqnity  would  there  be  in  eobjecting  the  property  in 
their  hands  to  an  incambrauce  from  which  it  was  free  when 
their  purchase  was  made? 
The  decree  must  be 

AniKXBD. 

Mr.  Justice  FIELD,  dissenting. 

I  differ  from  Brother  Bradley  in  the  construction  of  the 
bill  in  this  case,  and,  therefore,  differ  from  him  in  the  con- 
clusions to  be  drawn  from  the  facts  which  it  discloses.  To 
my  mind  it  presents  a  clear  case,  where  money,  amounting 
to  over  four  hundred  and  sixty  thousand  dollars,  was  pud 
under  a  mistake  of  fact,  into  which  the  complainant  was  led 
by  the  decision  of  this  court.  And  it  would  be,  in  my  judg- 
ment, only  administering  simple  justice  to  the  company  to 
compel  the  defendants  to  make  restitution,  or  to  give  to  the 
company  the  benefit  of  the  decree  in  the  foreclosure  suit, 
upon  which  the  money  was  paid.  I,  therefore,  dissent  from 
the  judgment  rendered. 

The  CHIEF  JUSTICE  and  Mr.  Justice  MILLER  also 
dissented. 


COMMONWKALTH  V.  BoUTWBLL. 

Mtndamus  to  the  Secretary  of  the  Treaiury  to  compel  hSm  to  delWer  a 
warrant  ander  the  act  of  Jaly  27th,  1861,  directing  him  to  reiUnd  to 
the  governor  of  any  State  the  ezpemea  properly  incurred  in  raiting 
troops  to  aid  in  suppressing  the  rehellion,  revised ;  the  Secretary  not 
having  been  asked  to  pay  the  money  until  the  time  limited  in  the 
appropriation  act  for  the  appropriation  to  take  effect  had  expired ;  the 
right  of  the  court  to  issue  such  order  under  other  circumstances  not 
being  meant  to  be  passed  upon. 

This  was  a  petition  hy  the  State  of  Kentucky,  through 
its  constituted  authority,  asking  this  court,  in  the  exercise 
of  its  original  jurisdiction,  for  a  writ  of  mandamus  to  com- 
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pel  the  Honorable  G.  S.  Boutwell,  Secretary  of  the  Treasury 
of  the  United  States^  to  deliver  to  the  said  State  a  warrant 
to  which  it  alleged  itself  entitled  for  ezpenecs  incurred  in 
defence  of  the  Union.  The  application  was  founded  on  the 
provisions  of  an  act  of  Congress  of  Jalj  27th9 1861,*  direct- 
ing the  Secretary  of  the  Treasury  to  refund  to  the  governor 
of  any  State  the  expenses  properly  incurred  in  raising  troops 
to  aid  in  the  suppression  of  the  late  rebellion ;  an  act  which, 
having  been  in  force  and  acted  on  for  several  years,  was  re- 
pealed from  the  1st  July,  1871,  by  act  of  the  12th  July, 

1870.t 
The  petition,  after  setting  forth  the  nature  of  the  claim  of 

Kentuc^ky  under  this  law,  its  approval  by  the  Secretary  of 
War  and  the  accounting  officers  of  the  Treasury  Department, 
alleged  that  the  acting  Secretary  of  the  Treasury,  on  the 
80th  of  June,  1871,  caused  to  be  issued  and  signed  a  warrant 
upon  the  Treasurer  of  the  United  States  for  the  sum  due  the 
State,  which,  after  being  countersigned  by  the  First  Comp- 
troller, was  withheld  from  the  relator  by  direction  of  the 
defendant. 

The  purpose  of  the  petition  was  to  obtain  possession  of 
this  warrant,  or,  if  this  could  not  be  done,  to  procure  the 
delivery  to  the  agent  of  the  State  of  another  warrant  of  like 
amount. 

The  court  having  ordered  an  alternative  writ  of  man- 
damns,  the  defendant,  in  his  return  to  it,  among  other 
things,  denied  that  the  acting  Secretary  of  the  Treasury,  on 
the  80th  day  of  June,  1871,  or  on  any  other  day,  caused  to 
be  issued  the  warrant  as  alleged  in  the  petition,  but  asserted 
that  as  he  was  informed  and  believed,  the  facts  in  regard  to 
the  said  pretended  warrant  were  these,  to  wit: 

That  on  said  80th  June,  one  Fayette  Hewitt,  the  agent  of 
the  State  of  Kentucky,  about  the  close  of  business  hours, 
applied  to  the  chief  of  tbe  warrant  division  in  the  office  of 
respondent  to  prepare  a  warrant  for  the  said  sum  claimed, 
and  that  the  said  chief  declined  to  prepare  such  warrant  at 

•  12  Stot  St  Large,  276.  ^  I61d.2t0. 
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that  time,  unless  specially  directed  to  do  so  by  the  acting 
secretary;  that  the  agent  applied  to  the  acting  secretary, 
who  determined  not  to  issue  such  warrant,  on  the  ground 
that,  by  the  act  of  July  27thy  1861,  the  matter  was  lodged 
specially  in  the  discretion  and  judgment  of  the  secretary 
himself,  who  was  absent,  and  that  the  propriety  of  issuing 
the  said  warrant  would  be  determined  by  him  on  his  return ; 
but  that  in  view  of  the  urgent  request  of  the  agent,  and 
representations  by  him  that,  after  said  80th  of  June,  an  ap- 
propriation made  in  the  matter  would  be  no  longer  available 
for  the  payment  of  the  said  claim,  the  acting  secretary  de- 
termined to  confer  with  the  officers  of  the  department,  and, 
if  it  was  by  them  deemed  advisable  and  proper,  to  prepare 
and  sign  a  warrant  on  the  said  day  in  order  to  save  the  ap- 
propriation, which  warrant  should  not  be  issued,  nor  regis- 
tered, nor  recorded,  but  should  be  retained  in  the  office  of 
the  acting  secretary  subject  to  approval  or  rejection  by  the 
secretary  on  his  retnrn ;  that  the  acting  secretary  did  accord- 
ingly call  together  the  said  officers  at  his  office  at  about 
eight  o'clock  on  the  evening  of  said  day,  and  that  it  was 
then  and  there  agreed  that  t  warrant  shoold  be  prepared 
and  signed,  and  should  not  be  registered  nor  delivered,  bat 
should  be  retained  and  submitted  to  the  secretary  on  his 
return,  to  be  by  him  either  approved  and  issued  or  cancelled, 
as  he  should  determine ;  and  that  the  said  warrant  was  ac- 
cordingly prepared  and  signed,  and  countersigned  at  the 
office  of  the  acting  secretary,  and  was  so  retained;  that,  on 
the  secretary's  return  to  Washington,  about  the  middle  of 
July,  1871,  the  warrant  prepared  was  presented  to  him  for 
approval  by  the  acting  secretary,  in  accordance  with  the  un- 
derstanding between  him  and  the  said  agent,  Hewitt,  and 
that  upon  mature,  consideration  the  claim  was  rejected  and 
the  warrant  cancelled  by  him. 

And  as  a  conclusion  from  these  fiicts  the  defendant  in  the 
case  denied  that  it  was  the  legal  right  of  the  said  Common- 
wealth of  Kentucky  to  have  the  said  warrant,  and  to  receive 
the  sum  of  money  as  alleged,  and  asserted  that  he,  the  said 
defendant,  could  not  now  deliver  the  warrant,  conditionally 
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signed  as  aforesaid,  as  prayed  for  by  tlie  State  of  Kentucky, 
because  tbe  same  was  officially  cancelled  by  bim  on  rejection 
of  tbe  claimy  and  tbat  be  could  not  now  prepare  and  deliver 
another  warrant  upon  tbe  Treasurer  of  tbe  United  States, 
because  tbere  was  not  now  any  appropriation  out  of  whicb 
it  could  be  paid. 
To  tbis  answer  tbe  State  of  Kentucky  demurred. 

Tbe  case  was  argued  at  different  times  by  Messrs.  J,  Casejf^ 
A.  A.  BHrionj  and  G.  R.  MeKu,  for  the  Stale  of  Kentucky; 
and  by  Mr,  Akerman  and  Mr.  G.  H.  Williams^  Attorneys-Gen' 
tralf  Mr.  BristoWj  SoUcUor-Generaly  and  Mr.  C.  H.  Hill^  AS" 
sisiantAttom^General^for  the  Secretary  of  the  Treasmy. 

Mr.  Justice  DAVIS  delivered  tbe  opinion  of  tbe  court. 

The  answer  of  tbe  respondent  must,  in  tbe  state  of  tbe 
pleadings,  be  taken  as  true,  so  far  as  its  statement  of  facts 
is  concerned,  and^  therefore,  presents  a  complete  defence 
against  tbe  demand  of  tbe  writ 

It  seems  very  clear,  if  no  warrant  were  ever  issued,  and 
tbe  condition  of  tbe  law  on  the  subject  at  tbe  present  time 
does  not  authorize  the  secretary  to  issue  one,  that  the  prayer 
of  tbe  petition  cannot  be  granted.  If  it  be  conceded,  as  is 
argued  by  the  counsel  for  the  petitioner,  tbat  the  decision 
of  the  accounting  officers  was  conclusive  upon  tbe  secretary, 
and  tbat  be  should  have  paid  the  money,  if  applied  to  in 
proper  season,  still  tbe  fact  exists  that  be  was  not  asked  to 
pay  tbe  money  until  tbe  time  limited  in  tbe  law  for  the  ap- 
propriation to  take  effect  had  expired.  It  will  not  do  to  say 
that  tbe  proceedings  by  the  acting  secretary  vested  a  right 
in  the  State,  which  could  not  be  defeated  by  the  refusal  of 
the  secretary  to  approve  the  prepared  warrant,  because  tbe 
validity  of  this  proceeding  depended  entirely  on  the  future 
action  of  the  secretary.  By  the  very  terms  of  the  agreement 
the  warrant  was  to  be  retained  in  tbe  office,  subject  to  the 
approval  or  rejection  by  the  secretary  on  his  return  to  Wash- 
iugton.  If  the  acting  secretary  had  the  power,  in  the  ab- 
sence of  his  principal,  to  sign  and  deliver  the  warrant — a 
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poiDt  on  which  we  express  no  opiuion — ^he  did  not  choose  to 
exercise  it,  bat  preferred  in  a  matter  of  such  conseqoeuce  to 
leave  the  ultimate  decision  of  the  question  to  the  secretary 
himself.  Nothing  fairer  than  the  arrangement  which  was 
made  could  have  been  expected  of  a  subordinate  officer, 
anxious  to  preserve  the  rights  of  all  the  parties  concerned, 
but  unwilling  to  take  the  responsibility  of  paying  so  large  a 
claim  during  the  temporary  absence  of  the  head  of. the  de- 
partment, and  nothing  better  for  the  interest  of  the  State 
could  have  been  looked  for  under  the  circumstances.  As 
the  appropriation  was  not  available  after  the  80th  of  June, 
the  papers  were  arranged  to  save  it,  if  the  secretary  should 
on  his  return  approve  the  warrant,  and  order  it  to  be  issued. 
On  the  contrary,  if  the  transaction  did  not  meet  with  bis 
approbation  the  warrant  was  to  be  cancelled  and  held  for 
nought  In  this  state  of  case,  it  is  quite  clear,  that  the  war- 
rant could  have  no  effect  without  the  secretary's  approval, 
and  as  he  decided  adversely  so  soon  as  his  attention  was 
called  to  the  subject,  it  follows,  as  a  necessary  consequence, 
that  this  warrant,  if  it  had  any  life  before,  ceased  to  have  it 
after  this  decision  was  made,  and  that  the  allegation  in  the 
petition,  that  the  warrant  was  wrongfully  withheld  from  the 
relator,  is  not  sustained. 

It  is  insisted,  however,  that  the  court  should  now  order 
the  Secretary  of  the  Treasury  to  deliver  to  the  relator  an- 
other warrant  in  place  of  the  one  thus  cancelled* 

This  proposition  would  present  an  important  question,  if 
there  were  money  in  the  Treasury  appropriated  to  pay  this 
claim,  but  as  Congress  has  seen  fit  to  withdraw  the  appro- 
priation for  refunding  to  States  expenses  incurred  in  raising 
volunteers  during  the  late  rebellion,  it  is  difficult  to  see  on 
what  ground  it  can  be  based.  If  it  be  conceded  that  the 
State  had  a  right,  on  the  80th  of  June,  1871,  to  demand  of 
the  Secretary  of  the  Treasury,  in  person,  payment  of  the 
amount  due  her  under  the  terms  of  the  act  of  July  27th, 
1861,  and  that  the  claim  was  in  such  a  condition  of  settle- 
ment that  he  had  no  power  to  revise  it,  still  it  is  manifest 
that  he  was  justified  in  refusing  compliance  with  a  demand 
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made  after  that  day.  Congress,  on  the  12th  of  July,  1870, 
repealed  the  law  on  which  this  claim  is  founded.  It  cannot 
be  supposed  that  this  legislation  was  directed  against  the 
ultimate  payment  of  the  promised  indemnity,  for  the  repeal- 
ing act  did  not  go  into  operation  until  the  Ist  of  July,  1871. 
For  nearly  a  year,  therefore,  the  appropriation  was  con- 
tinued, and  the  constituted  authorities  of  the  States,  were 
told  to  hasten  their  action  if  they  wished  to  avail  themselves 
of  the  benefits  of  the  law.  It  was  easy  for  them  to  see  timt 
if  by  delay,  or  from  any  other  cause,  they  suffered  the  ap- 
propriatioD  to  expire  without  getting  a  settlement  of  their 
claims,  that  additional  legislation  would  be  necessary  to  fur- 
nish them  relief,  for  the  effect  of  the  repealing  law  after  the 
limitation  expired,  was  not  only  to  take  the  subject  out  of 
the  control  of  the  secretary,  but  to  place  it  withiii  the  con- 
trol of  Congress. 

These  views  dispose  of  this  case.  It  is  proper  to  observe^ 
in  conclusion,  that  many  important  questions  are  presented 
in  the  pleadings,  and  were  argued  at  the  bar,  on  which  we 
have  purposely  refrained  from  expressing  an  opinion,  and 
which  are  open  for  consideration  in  any  future  case  that  may 
arise,  where  they  are  applicable. 

Dbmurbbr  ovbbrulbd  and  a  peremptoiy  writ  of  mandamus 

DaiiiED. 


Stockwbll  v.  United  Statbs. 

1.  The  Mcond  teetkm  of  tbe  act  of  Marcli  8d,  1828,  amendatory  of  the  act 
regalatinif  the  entry  of  merchandise  imported  into  the  United  States 
from  any  adjacent  Territory  (8  Stat  at  Lan^e,  781),  enacts:  *<Tbal  If 
any  person  er  poitoBS  shall  rcetlfe,  sonesel,  or  hay  any  goods,  wares,  or  mtiw 
ehsodife,  kaowlag  them  to  have  been  ilUgally  Importsd  iato  tho  Valted  Statss, 
and  liable  to  seitnrs  hy  firtas  of  say  set  in  rtlaiioa  to  tho  reTonao,  fash  person 
or  persons  shall,  on  eon?iotion  tbersof,  forfolt  aad  pay  a  sass  doable  tho  ononae 
er  Tslao  of  tho  goods,  wares,  or  ssorohandlso  so  rtooivod,  oooocslod,  or  par* 
ehasad."  Held,  1st,  that  a  civil  action  of  debt  will  lie,  at  the  suit  of  the 
United  States,  to  recover  the  forfeitures  or  penalties  incurred  under  this 
section  ;  2d,  that  the  section  is  remedial,  and  not  strictly  penal  in  its 
character ;  and  8d,  that  the  section  applies  to  illegal  importers  as  well  ss 
to  accessories  after  the  illegal  importation. 
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2.  Dobt  lien  wbenoTer  a  sum  certain  it  due  to  the  plaintiff,  or  a  aom  which 
CHn  readily  be  reduced  to  a  certainty  requiring  no  future  valuation  to 
settle  its  amount,  and  it  is  immaterial  in  what  manner  the  obligation  fa 
incurred,  or  by  what  it  i«  evidenced. 

8.  The  fourth  section  of  the  net  of  July  18tb,  1866,  entitled  "  An  act  furtha 
to  prevent  smuggling,  and  for  other  purposes,"  enacts:  "That  if  aay 
ptriOB  shall  frmadalsatly  er  liDowingly  Import  or  bring  into  the  Unitod  Statta, 
or  assist  in  so  doing,  aay  goods,  warts,  or  morohandiss  eontrary  to  law,  or  shall 
rtetivn,  eottctul,  hn^,  sail,  or  ia  aay  asaaoar  faeilitato  the  traasportatioa,  con- 
oeslmeat,  or  sslo  of  snob  goods,  warts,  or  Dtrchaadist,  afttr  tbtir  importatioB, 
knowing  tht  same  to  bavt  beta  importtd  eoatrary  to  law,  saeh  goods,  warts, 
and  BtrehaadiM  shall  bt  forfeit od,  and  ht  or  she  shall,  on  eoafietloa  thereof 
before  any  eonrt  of  eompeteat  Jnrisdietioa,  be  flaod  ia  aay  saai  not  tieetdlng 
flvt  tboosand  dollars  nor  less  tbso  fifty  dollsrs,  or  bt  imprisontd  for  aay  timt 
not  tzettding  two  ytars,  or  both,  at  tbt  diseretion  of  saoh  eonrt.'*  The 
eiffhteeuth  section  of  the  act  declares  *'  that  nothing  in  tht  act  shall  be  tsken 
to  abridgt,  or  limit,  any  forftltart,  ptaalty,  fiat,  liability,  or  rtmtdy  proTldod 
for  or  ezistiag  aodtr  aay  law  now  In  foret,  tsetpt  as  ktrein  uk^ncim  tptdallf 
provide"  Aiid  the  fortjf'third  section  of  the  act  repeals  several  acts  by 
name,  and  also  **  all  other  aets  aad  parts  of  sets  mmJUttiHg  with  or  tftpfKed 
by  tbis  att/^  BM^  that  the  penalty  of  the  second  section  of  the  act  of 
1628  is  not  rcpeaUd  by  tbis  act  of  1866.  The  design  cf  this  InUer  act 
was  to  punish  as  a  crime  that  which  before  had  subjected  its  perpetrator 
to  civil  liability,  or  quasi  civil  liability. 

4.  On  tbo  trial  of  a  civil  action  brought  by  the  United  Btatea  under  the 
second  section  of  tbo  above  act  of  1828,  to  recover  against  two  membera 
of  a  firm  reaiding  at  Bangor,  in  Maine,  double  the  value  of  certain 
shingles,  tbo  produce  of  one  of  the  British  Provinces,  alleged  to  have 
bpf^n  received,  concealed,  and  bought  by  the  defendants,  knowing  them 
to  have  been  illegally  imported,  It  is  not  error  in  the  court  to  inatroet 
the  Jury  that  the  knowledge  of  another  member  of  the  firm,  who  waa 
not  sued,  was  to  be  deemed  the  knowledge  of  the  defendants,  and  that  if 
he  knew  at  the  time  of  the  importation  and  reception  of  the  shingles  at 
Bangor,  **  that  they  were  Province  shingles,  liable  to  duty  and  seiaure, 
and  illegally  imported,  ft  was  not  necessary  for  the  government  to  prove 
that  the  defendants  sued  personally  had  actual  knowledge  of  these  facta, 
which  were  then  within  the  knowledge  of  their  partner;"  and  that 
'<  if  with  this  knowledge  on  the  part  of  the  absent  partner,  that  the 
shingles  were  illegally  imported  and  liable  to  seizure,  the  firm,  in  the 
usual  course  of  the  business,  received  the  shingles  at  Bangor,  and  they 
were  dii^posed  of  by  them,  and  the  profits  of  the  business  divided  among 
all  the  partners,  the  Jury  were  authoriaed  to  find  that  the  defendanta 
received  the  shingles,  knowing  that  the  same  were  illegally  imported 
and  liable  to  seiaure." 

Error  to  the  Circuit  Court  for  the  District  of  Maine. 

Tbe  United  States  brought  an  action  of  debt,  in  the  Dis- 
trict Court  for  the  Maine  District,  agauist  D.  R.  Btockwell 
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and  J.  L.  Cutter  to  recover  (inter  alia)  double  the  value  of 
certain  importations  of  shingles  alleged  to  have  been  illegally 
made,  and  received,  concealed,  or  bought  by  the  dcfondatits, 
with  knowledge  that  the  shingles  had  been  illegally  imported 
into  the  United  States. 

The  case,  which  depended  partly  upon  statutes  and  partly 
upon  facts  and  evidence,  was  thus : 

Od  the  8d  of  March,  1828,*  Congress  passed  an  act  the  2d 
section  <^  which  enacts : 

''  That  if  any  person  or  persons  shall  receive^  conceal^  or  bvy 
any  goods,  wares,  or  merchandise,  knowing  them  to  have  been 
illegally  imported  into  the  United  States,  and  liable  to  seizure 
by  virtoe  of  any  act  in  relation  to  the  revenue,  sacb  person  or 
persons  shall,  on  conviction  thereof,  forfeit  and  pay  a  sum  doable 
the  amount  or  value  of  the  goods,  wares,  or  merchandise  so  re- 
ceived, concealed,  or  purchased.'* 

The  6th  section  of  the  act  enacted  that  all  penalties  and 
forfeitures  incurred  by  force  of  it  should  be  sued  for,  recov- 
ered,  distributed,  and  acconnted  for  in  the  manner  prescribed 
by  the  act  of  March  2d,  1799,  entitled  ^*  An  act  to  regulate 
the  collection  of  duties  on  imports  and  tonnage.'*  That  act 
(by  its  89th  section)  directs  all  penalties  accruing  hy  any 
breach  of  the  act,  to  be  sued  for  and  recovered,  with  costs 
of  suit,  in  the  name  of  the  United  States  of  Americii,  in  any 
court  competent  to  try  the  same ;  and  the  collector,  within 
whose  district  a  forfeiture  shall  have  been  incurred,  is  en- 
joined to  cause  suits  for  the  same  to  be  commenced  without 
delay. 

On  the  18th  of  July,  1866,t  Congress  passed  another  act, 
entitled  *^  An  act  further  to  prevent  smuggling,  and  for  other 
purposes.''    The  4th  section  of  this  statute  enacted : 

**  That  if  any  person  shall  fraudulently  or  knowingly  import  or 
bring  into  the  United  States,  or  assist  in  so  doing,  any  goods, 
wares,  or  merchandise  contrary  to  law,  or  shall  receive^  conceal^ 
buy^  sell,  or  in  any  manner  facilitate  the  transportation,  conceal- 

•  8  8Ut  at  Large,  781.  f  ^^  I<1-  ^79. 
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mcnt,  or  sale  of  each  goods,  wares,  or  merchandise  after  their 
importation,  knowing  the  same  to  have  been  imported  contrary 
to  law,  each  goods,  wares,  and  merchandise  shall  be  forfeited, 
and  he  or  she  shall,  on  conviction  thereof  before  any  conrt  of 
competent  jurisdiction,  be  fined  in  any  sum  not  exceeding  $6000 
nor  less  than  $&0,  or  be  imprisoned  for  any  time  not  exceeding 
two  years,  or  both,  at  the  discretion  of  snch  conrt." 

The  same  sectioa  ileclares  that  present  or  past  possession 
of  the  goods  by  the  defendant  shall  be  sufBcient  evidence  to 
antborize  his  conviction,  unless  snch  possession  be  explained 
to  the  satisfaction  of  the  jury. 

The  18tb  section  declares : 

<*  That  nothing  in  the  act  shall  be  taken  to  abridge,  or  limit, 
any  forfeiture,  penalty,  fine,  liability  or  remedy  provided  for  or 
existing  under  any  law  now  in  force,  except  as  herein  otherwiee 
epecioUy  provided.** 

And  the  43d  section,  that  all  otber  acts  and  parts  of  acts 
conflicting  with  or  supplied  by  it  should  be  repealed. 

It  was  with  both  these  statutes  on  the  statute-book  that 
the  action  was  brought. 

One  set  of  counts  was  to  recover  the  duties  on  the  importa- 
tions. Another  set  to  recover,  under  the  2d  section  of  the 
statute  of  1828,  double  the  value  of  the  goods  received  by 
the  defendants. 

The  admitted  facts  of  the  case  and  the  evidence  tending 
to  establish  or  disprove  those  disputed  were  thus : 

The  defendants,  residents  of  Bangor,  Maine,  bad  long 
been  engaged  in  the  trading  in  shingles  there.  They  were 
partners  with  one  Chalmers,  under  the  firm  of  D.  B.  Stock- 
well  k  Co.  Chalmers  was  not  proceeded  against  In  1868, 
the  firm  made  an  arrangement  with  one  Leman  Stockwell, 
also  of  Bangor,  to  go  to  Aroostook  County,  in  Maine,  Fred- 
erickton  and  St.  John,  in  New  Brunswick,  and  there  colIect| 
buy,  and  forward  shingles,  to  be  consigned  to  the  firm  at 
Bangor;  under  circumstances  as  to  the  division  of  profit 
and.  loss  between  the  firm  and  their  agent,  Leman  Stock- 
well,  which  it  was  not  here  denied  made  them  partners  with 
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him  in  the  shingle  buaiiiesA  done  under  this  arrangement, 
but  not  in  their  general  bufiincss. 

No  question  was  made  in  this  conrt  that  the  shingles,  for 
the.  double  value  of  which  the  suit  was  brought,  were  sub- 
ject to  duties  if  they  were  of  Provincial  growth. 

In  the  years  1863-4,  Leman  Stockwell  was  in  Aroostook 
County,  in  Maine,  and  on  the  St.  John  River,  and  at  Fred- 
erickton  and  St.  John,  engaged  in  the  business  of  collecting, 
buying,  and  forwarding  shingles  to  Bamgor,  on  the  account 
of  tliis  arrangement,  consigned  to  D.  R.  Stockwell  k  Co. 

There  was  evidence  tending  to  show  that  the  shingles,  for 
the  importation  of  which  these  duties  and  penalties  are 
claimed,  were  not  of  the  growth  and  produce  of  the  State 
of  Maine,  or  of  that  portion  of  the  State  watered  by  the 
river  St.  John  or  its  tributaries,  but  were  the  growth  and 
produce  of  the  province  of  New  Brunswick.  There  was  also 
evidence  to  rebut  this,  and  tending  to  show  that  they  were 
of  the  growth  and  produce  of  Maine,  as  aforesaid.  There 
was  evidence  tending  to  show  that  the  defendants  did,  in 
fact,  know  that  the  said  shingles  were  of  the  growth  and 
produce  of  New  Brunswick,  and  there  was  evidence  tending 
to  show  tliat  they  had  no  knowledge  or  information  on  the 
subject. 

When  these  cargoes  came  to  Bangor,  in  1863  or  1864, 
they  were  reported  at  the  custom-house,  with  the  manifest 
and  foreign  clearances,  and  with  certificates  of  their  Ameri- 
can origin.  The  collector  required  no  duties  on  the  cargoes, 
and  no  entries  to  be  made,  nor  invoices,  nor  bills  of  lading, 
to  be  produced ;  but  the  cargoes  were  allowed  to  be  taken 
into  the  shed  of  D.  R.  Stockwell  &  Co.,  and  there  to  be 
boused,  sorted,  and  sold,  in  the  usual  manner  of  the  trade. 
They  were  treated,  in  fact,  by  all  parties  as  not  being  sub- 
ject to  duties.  The  shingles  were  openly  in  the  possession 
of  D.  R.  Stockwell  &  Co.,  sometimes  lying  over  a  season  un- 
sold, and  no  attempts  were  made  by  either  of  the  defendants, 
or  by  Leman  Stockwell,  or  Mr.  Chalniers,  or  by  any  person 
connected  with  them,  to  conceal  the  shingles,  or  in  any  way 
to  interfere  with  the  exercise  of  the  power  of  seizing  them ; 


586  Stockwbll  v.  Unitbd  STAns.         [Sup.  Ct 

Statement  of  the  cue. 

and  the  revenue  department  did  not  claim  dutiee,  nor 
attempt  to  seize  the  shingles,  and  made  no  claim  against  the 
defendants,  or  any  one  connected  with  them,  of  any  kind, 
until  the  commencement  of  this  suit,  which  was  April  2d, 
1868,  when  the  shingles  had  been  sold  for  three  or  four 
years  or  so. 

As  to  the  counts  under  the  act  of  1828,  to  recover  double 
the  value  of  the  shingles,  the  defendants  presented  the  fol- 
lowing, among  other  prayers  for  instructions: 

1.  That  a  civil  action  will  not  lie  to  recover  the  double 
value,  and  that  the  United  States  cannot  recover  both  the 
double  values  and  the  duties  under  the  declaration. 

2.  That  the  juiy  must  be  satisfied,  as  to  each  defendant, 
that  he  knew  that  the  shingles  had  been  illegally  imported, 
and  were  liable  to  seizure,  before  he  received,  concealed,  or 
bought  the  same;  and  that  such  receiving,  concealing,  or 
buying  must  have  been  with  an  intent  to  defraud  the  reve- 
nues. 

The  presiding  judge  ruled  that  a  civil  action  would  lie  for 
the  double  values  under  the  act  of  1823;  and  thus  instructed 
the  jury: 

*^ir  Leman  Stockwell,  in  the  condact  and  management  of 
the  shinglo  business  so  intrusted  to  him,  and  in  the  course  of 
the  business  and  for  the  common  and  joint  benefit  of  himself 
and  D.  R.  Slockwell  A  Co.,  went  into  New  Brunswick,  and  there 
knowingly  purchased  and  received  on  their  joint  account,  shaved 
shingles,  the  growth  and  produce  of  New  Brunswick,  and  after- 
wards, be,  by  himself  or  his  agents,  knowingly  sent  such  shingles 
to  his  copartners  D.  B.  Stockwell  &  Co.,  at  Bangor,  fraudulently 
documenting  them  as  of  the  growth  of  Maine,  so  that  thereby, 
in  the  regular  course  of  business,  they  should  be  and  were  ad- 
mitted and  received  into  the  country  by  the  defendants  as  the 
growth  of  Maine,  the  shingles  so  imported  were  illogally  im- 
ported and  liable  to  seizure;  and  these  doiendants,  being  then 
his  partners,  are  in  this  action  chargeable  with  and  bound  by  this 
knowledge  of  Leman  StocJcwell,  if  such  was  his  knowledge,  viz.: 
that  the  shingles  were  the  growth  of  New  Brunswick,  liable  to 
duty  and  seizure,  being  illegally  imported.  This  being  a  civil 
action,  and  not  a  criminal  prosecution,  the  knowledge  of  one  of 
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the  firm  on  these  matters  in  thfs  suit  is  to  he  deemed  tlic  knowledge 
of  the  defendants^  his  copartners  in  the  shingle  business  " 

'*If  Lemnn  Stockwell,  at  the  time  of  tho  importation  and  re- 
ception of  the  BhiDgles  at  Bangor,  know  that  they  were  Prov- 
ince shingles,  liable  to  duty  and  seizure,  &c.,  i^  was  not  necessary 
for  the  government  to  prove  tfiat  the  defendants  personalty  had  actual 
knowledge  of  these  facts,  which  were  then  within  the  knowledge  of 
iheir partner,  Leman  Stockwell" 

*'  If  with  this  knowledge,  as  before  stated,  on  Leman's  part, 
that  the  shingles  were  illegally  imported  and  liable  to  selsare, 
D.  B.  Stockwell  ft  Co.,  in  the  usual  course  of  the  buniness,  re- 
ceived the  shingles  at  Bangor,  and  they  were  disposed  of  by 
them,  and  the  profits  of  the  business  divided  as  stated  above, 
the  jury  are  authorised  to  find  that  the  defendants,  being  Le- 
man's  partners,  received  the  shingles,  knowing  the  same  were 
illegally  imported  and  liable  to  seisnre.'' 

When  the  charge  to  the  jnry  was  completed,  the  defend- 
ants' exceptions  to  the  refusal  of  the  conrt  to  give  the  in* 
stmctions  requested  by  thero,  and  to  the  instrnctions  given 
to  the  jury  as  above  stated,  were  duly  reserved  to  them. 

The  verdict  was  for  the  plaintiils  on  the  counts  for  the 
duties  and  the  double  values;  and  judgment  going  accord- 
ingly in  the  District  Court,  and  this  being  affirmed  in  the 
Circuit,  the  defendants  brought  the  case  here  on  writ  of 
error;  no  error  being,  however,  assigned  relating  to  the 
first-mentioned  counts* 

JIfr.  R.  H.  Danay  for  the  plaintiffs  in  error : 

L  A  civU  action  of  debt  will  not  lie  in  this  ease  in  the  name  of 
the  United  Slates.  Where  the  proceeding  is  by  the  sovereign 
and  for  a  penalty  based  on  an  offence,  it  must  be  by  indict- 
ment or  by  information  of  debt.  The  statute  of  1823  makes 
the  penalty  depend  "  on  conviction  thereof."  It  requires 
knowledge  on  the  part  of  the  offender.  The  offence  and  pen- 
alty are  not  based  on  the  illegal  importation,  but  on  the 
knowingly  concealing,  ftc,  goods  illegally  imported.  The 
penalty  is  the  double  value,  not  of  the  importation,  but  of 
the  goods  concealed. 
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The  provinionfl  of  the  6th  section,  that  the  penalties  and 
forfeitures  **  shall  be  saed  for  and  recovered  "  in  the  manner 
prescribed  by  the  act  of  1799,  do  not  necessarily  give  a  civil 
action  of  debt  The  words  "  sued  for,"  "  recovered,"  will 
embrace  the  information  of  debt  and  even  an  indictment  for 
a  penalty.* 

The  difference  which  we  here  insist  on  becomes  material 
in  this  case;  for  the  jndge  ruled  that  by  reason  of  this  being 
a  civil  action,  the  defendants  were  bound  by  an.  artificial 
presumption  oF  knowledge  from  the  knowledge  of  their 
partner,  which  they  would  not  have  been  in  a  proceeding 
of  a  different  character. 

n.  The  court  erred  in  the  mUng^  thai  m  a  proceeding  tmder  the 
act  of  1828,  the  hiowledge  required  of  the  defendants  v?a3  conebh 
mvelg  presumed  from  the  knowledge  possessed  by  their  ageni^  being 
their  partner  in  the  transaction. 

1.  The  statute  is  entirely  punilive.  The  loss  the  govern* 
ment  suetnins  and  its  civil  claim  are  for  the  duties.  These 
they  have  recovered  in  this  suit,  of  these  defendants,  and  no 
error  is  assigned  to  defeat  that  claim.  The  utmost  loss  the 
government  could  sustain  by  the  concealing  of  the  goods 
liable  to  seizure,  would  be  the  value  of  the  goods  so  con- 
cealed. The  penalty  inflicted  by  the  statute  is  arbitrary  and 
absolute,  and  has  no  reference  to  indemnification.  The 
penalty  is  calculated  upon  the  illegal  act,  and  is  double  the 
value  of  the  goods  received  or  concealed,  without  reference 
to  the  duties  or  the  value  of  the  conrignment  It  is  in  fact 
purely  a  punishment  for  the  illegal  act  of  receiving  and  con- 
cealing  smuggled  goods. 

The  statute  requires  the  existence  of  four  things :  Fhrsi^ 
an  illegal  iniportation  by  some  person;  second^  that  the 
goods  bo  subject  to  seizure;  thirds  a  knowledge  by  the  de- 
fondants  of  both  these  facts;  and,  fourth^  a  receiving,  con- 
cealing, or  bnying  of  these  goods  by  the  defendants  after 
importation,  and  after  they  have  become  subject  to  seizure. 
The  scvenier  is  the  sine  qua  non  of  the  ofience.    All  persons 

*  Act  1808,  ch.  8,  lect  6,  2  Stat.  At  Large,  464;  Walsh  v.  United  SUiet, 
a  Woodbury  ft  Minot,  846. 
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are  liable  to  buy  Binuggled  goods  Bubject  to  Beizme.  As 
Bimply  buyb}g  these  goodB  is  made  a  safficient  act^  the  offence 
depends  on  the  scienter. 

This  snit  is  not  upon  a  partnership  liability.  The  defend- 
ants coald  not  have  pleaded  the  nonjoinder  of  Chalmers  in 
abatement  Each  defendant  was  liable  for  his  own  net,  and, 
although  partners,  the  verdict  might  be  against  one  and  iu 
fiivor  of  the  other.  If  the  ruling  hud  been  that  the  fact  that 
Leman  Stockwell  was  agent  and  partner  should  be  weighed 
by  the  jury  as  a  circumstance  tending  to  show  knowledge 
on  the  part  of  the  defendants,  no  error  could  have  been 
assigned. 

2.  The  instructions  do  not  make  a  proper  distinction  as 
to  the  character  of  the  acts.  If  an  agent  or  partner,  in  the 
course  of  his  employment,  wUfidly  does  an  act  in  violation  of 
taWf  the  principal  or  partner  is  not  liable,  except  upon  evi- 
dence that  he  authorized  or  adopted  it.  In  the  absence  of 
proof  as  to  actual  authorization,  or  in  determining  whether 
he  impliedly  authorized  it,  the  nature  of  the  employment 
and  of  the  act  must  be  compared  and  the  instrnctions  should 
refer  to  the  consideration  whether  the  illegal  act  was  one 
the  doing  of  which  may  be  fairly  held  to  have  been  author- 
ized from  the  nature  of  the  employment,  &c.,ftc.  An  abso* 
lute  instruction,  as  this  substantially  was,  that  from  the  fact 
of  an  authority  to  buy  and  ship  goods,  an  illegal  act  of  ship- 
ping goods  by  a  fraudulent  invoice  or  desi-ription  was  in  law 
the  act  of  the  partnership,  and  not  open  to  rebuttal,  would 
be  incorrect* 

8.  Such  ruling  would  deprive  the  defendants  of  the  benefit 
of  the  presnmption  that  no  one  does  an  act  prohibited  by 
law.  This  presumption  applies,  of  course,  to  the  authoriz- 
ing of  an  illegal  act  by  another.  It  is,  doubtless,  a  rebut- 
table presumption  and  cannot  ovcrweigh  facts  and  is  to  be 
balanced  with  other  presumptions ;  but  the  defendants  should 
have  the  benefit  of  it  in  the  Bcales.t 

*  McManot  v.  CrickMt,  1  East,  106. 

t  Bennett  v.  Clough,  1  Barnewall  &  Alderson,  4^1 ;  8»tons  v.  Diion,  6 
BarnewaH  &  CretsweU,  758;  8.  C,  S  Dowling  &  Bjlsnd,  626, 0;  Wilson  v 
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4.  The  iiistructioiiB  were  erroneous  in  that  thej  required 
the  jury  to  find  that  the  defendaiKs  knew  of  the  illegal  iai- 
portations  from  the  mere  fact  of  a  knowledge  of  their  part- 
ner in  a  foreign  country,  without  submitting  to  the  juiy  the 
question  whether  the  defendants  authorized  the  act  of  their 
agent  and  partner,  or  did  in  fact  know  of  it 

6.  In  all  cases  where  knowledge  is  required  by  statute, 
the  question  of  knowledge  is  left  to  the  jury,  with  instruc* 
tions  as  to  presumptions  and  primd  facie  proof,  &c.,  if  re- 
quired; but,  on  balancing  the  presumptions  arising  on  each 
side,  and  the  facts  proved,  the  jury  must  be  satisfied  of  the 
knowledge.  The  cases  of  Regina  v.  Deniij*  Graham  v.  P(h 
coe/i:,t  and  numerous  others,!  show  that  such  is  always  the 
course  taken  whenever  a  principal  or  partner  is  charged  for 
a  penalty,  or  even  to  make  good  a  loss,  by  reason  of  an  act 
of  an  agent  or  partner,  if  knowledge  on  his  part  is  an  in- 
gredient.    8o  in  civil  suits  w*here  knowledge  is  required.§ 

6.  Assuming  the  instructions  to  state  the  law  correctly, 
that  a  principal  or  partnership  may  be  liable  for  a  tort  of  an 
agent  or  copartner,  done  without  their  knowledge  and  au- 
thority, in  suitd  brought  to  recover  compensation  or  indem- 
nification for  a  loss  suffered  by  a  third  person  through  the 
misci»nduct  of  an  agent  or  partner — they  were  erroneous  in 
assuming  that  the  same  rule  applies  in  the  case  of  a  suit  to 
recover  a  penalty. 

7.  It  has  been  said  by  text-writers,  in  general  terms,  that 
a  principal  may  be  held  responsible  for  the  illegal  or  tortious 
act  of  his  agent,  even  penally  and  criminally.  But  in  all 
cases,  when  the  principal  or  partner  has  not  authorized  the 

IUnkin>  6  Best  &  Smith,  208;  Peachejv.  Rowland,  18  C.  B.  182;  Lyons  •. 
Hartinj^aolpbus  &  Ellis,  512 ;  Freeman  v.  Kosher,  18  Q.  B.  780:  Earle  •. 
BowcrlK^  East,  126, 188. 

*  12  mSmoo  &  Welsbj,  80.        f  ^^  ReporU,  8  Privy  Council,  845. 

}  Cooper  V  Slade,  6  House  of  Lords  Cases,  749;  Begina  e.  Bradley,  10 
Modern,  155;  Rex  e.  Dixon,  8  Hau1c&  Selwyn,  11;  Rex  v.  Manning,  2  Com. 
R.  616;  Atturney-General  v.  Riddle,  2  Croropton  &  Jervis,  498;  Attorney- 
General  V.  Siddon,  1  Id.  220;  United  States  v.  Halberstadt,  Gilpin,  262. 

{  Lewis  V.  Read,  18  Meeson  &  Welsby,  884 ;  Castle  v.  Bullard,  23  How- 
ard, 172. 
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act  or  adopted  it  with  knowledge,  he  is  held  liable  only  io 
make  good  the  loss^  or  to  the  extent  of  the  consideration  ami  benefit 
received.* 

III.  The  act  of  1828  catmot  be  construed  to  oppl*/  to  the  illegal 
importers  themselves.  It  applies  only  to  an  offence  committed 
after  the  goods  shall  have  been  the  subject  of  a  prior  ofience 
by  which  they  shall  have  been  *^  illegally  imported/'  and 
have  become  **  liable  to  seizure."  There  are,  then,  two  acts : 
firstj  such  an  act  of  illegal  importation  as  shall  have  made 
the  goods  liable  to  seizure;  second^  after  the  liability  to  seiz* 
ure  has  attached,  au  act  of  receiving,  concealing,  or  buying 
the  goods,  with  knowledge  of  the  illegal  importation  and 
liability  to  seizure.  There  are  numerous  and  sufficient  laws 
punishing  by  fine,  penalty,  or  forfeiture,  all  forms  of  illegal 
importation.  The  act  of  1828  does  not  assume  to  provide 
for  the  original  ofiender,  but  only  for  the  person  who,  with 
knowledge  of  that  offence,  shall  aid  in  keeping  the  goods 
out  of  the  reach  of  the  government.  In  order  to  cover  all 
the  methods  by  which  this  may  be  done,  the  words  *^  receive, 
conceal,  or  buy,"  are  used.  These  words  will  cover  every 
act  of  an  accessory  after  the  fact. 

rV.  The  act  of  1866  inflicts  a  penalty  for  the  same  offence 
set  forth  in  the  act  of  1828.  This  penalty  may  be  less  than 
that  of  the  act  of  1823,  as  it  may  be  a  fine  of  only  $50.  It 
must  therefore  be  held  to  supersede  and  repeal  the  penalty 
under  the  former  act. 

Jl/r.  B.  H.  BristoWy  Solicitor' General^  and  Mr.  C.  S.  HiU^ 
Assistant  Attorney- Oeneralj  contra. 

Mr.  Justice  STRONG  delivered  the  opinion  of  the  court. 

The  first  error  assigned  is  that  a  civil  action  of  debt  will 
not  lie,  at  the  suit  of  the  United  States,  to  recover  the  for- 

«  Smith**  Leading  Oases  (Hare  &  Wallace),  829, 880;  United  States  v.  Hal- 
berstadt,  Gilpin,  2G2;  Turner  v.  N.  B.  R.  R.,  84  California,  094 ;  Hutchins 
V.  Turner,  8  Humphreys,  415;  Morley  v.  Gaisford,  2  H.  Blackstone,  442; 
McManus  v.  Crickett,  1  East,  106;  Gordon  v.  Rolt,  4  Exchequer,  866;  Sbar- 
rod  V,  L.  &  N.  W.  B.  K.  4  Exchequer,  580 ;  Taylor  v.  Green,  d  Carrington 
ft  Payne,  816. 
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feitures  or  pcnaltiee  incurred  under  this  act  of  Congress,  and 
that  the  court  below  erred  in  holding  that  such  an  action 
might  be  maintained.  It  is  not  contended  that  an  action  of 
debt  will  not  lie  to  recover  duties,  if  the  defendant  be  the 
owner  or  importer  of  the  goods  imported,  for  it  is  conceded 
that  by  the  act  of  importing  an  obligation  to  paj  the  duties 
is  incurred.  The  obligation  springs  out  of  the  statutes 
which  impose  duties.  Nor  is  it  doubted  that  when  a  statute 
gives  to  a  private  person  a  right  to  recover  a  penalty  for  a 
violation  of  law  he  may  maintain  an  action  of  debt,  but  it  is 
insisted  tliat  when  the  government  proceeds  for  a  penalty 
based  on  an  offence  against  law,  it  roust  be  by  indictment  or 
by  information.  No  authority  has  been  adduced  in  support 
of  this  position,  and  it  is  believed  that  none  exists.  It  can- 
not be  that  whether  an  action  of  debt  is  maintainable  or  not 
depends  upon  the  question  who  is  the  plaintiff.  Debt  lies 
whenever  a  sum  certain  is  due  to  the  plaintiff,  or  a  sum 
which  can  readily  be  reduced  to  a  certainty — a  sum  requir- 
ing no  future  valuation  to  settle  its  amount.  It  is  not  neces- 
sarily founded  upon  contract.  It  is  immaterial  in  what 
manner  the  obligation  was  incurred,  or  by  what  it  is  evi- 
denced, if  the  sum  owing  is  capable  of  being  definitely 
ascertained.  The  act  of  1828  fixes  the  amount  of  the  lia- 
bility at  double  the  value  of  the  goods  received,  concealed, 
or  purchased,  and  the  only  party  injured  by  the  illegal  acts, 
which  subject  the  perpetrators  to  the  liability,  is  the  United 
States.  It  would  seem,  therefore,  that  whether  the  liability 
incurred  is  to  be  regarded  as  a  penalty,  or  as  liquidated 
damages  for  an  injury  done  to  the  United  States,  it  is  a  debt, 
and  as  such  it  must  be  recoverable  in  a  civil  action. 

But  all  doubts  respecting  the  matter  are  set  at  rest  by  the 
fourth  section  of  the  act,  which  enacted  that  all  penalties 
and  forfeitures  incurred  by  force  thereof  shall  be  sued  for, 
recovered,  distributed,  and  accounted  for  in  the  manner 
prescribed  by  the  act  of  March  2d,  1799,  entitled  '*  An  act 
to  regulate  the  collection  of  duties  on  imports  and  tonnage." 
By  referring  to  the  89th  section  of  that  act  it  will  be  seen 
that  it  directs  all  penalties,  accruing  by  any  breach  of  the 
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act,  to  be  sned  for  and  recovered,  with  costs  of  suit,  in  the 
Dame  of  the  United  States  of  America,  in  any  court  compe- 
tent to  try  the  same;  and  the  collector,  within  whose  dis- 
trict a  forfeiture  shall  have  been  incurred,  is  enjoined  to 
cause  suits  for  the  same  to  be  commenced  without  delay. 
This  manifestly  contemplates  civil  actions,  as  does  the  pro- 
viso to  the  same  section,  which  declares  that  no  action  or 
prosecution  shall  be  maintained  in  any  case  under  the  act,  un- 
less tlie  same  shall  have  been  commenced  within  three  years 
after  the  penalty  or  forfeiture  was  incurred.  Accordingly, 
it  has  frequently  been  ruled  that  debt  will  lie,  at  the  suit  of 
the  United  States,  to  recover  the  penalties  and  forfeitures 
imposed  by  statutes.*  It  is  true  that  the  statute  of  1828 
imposes  the  forfeiture  and  liability  to  pay  double  the  value 
of  the  goods  received,  concealed,  or  purchased,  with  knowl- 
edge that  they  had  been  illegally  imported,  ^*on  conviction 
thereof."  It  may  be,  therefore,  that  an  indictment  or  in- 
formation might  be  sustained.  But  the  question  now  is, 
whether  a  civil  action  can  be  brought,  and,  in  view  of  the  pro- 
vision that  all  penalties  and  forfeitures  incurred  by  force  of 
the  act  shall  "be  sued  for  and  recovered,"  as  prescribed  by 
the  act  of  1799,  we  are  of  opinion  that  debt  is  maintainable. 
The  expression  "sued  for  and  recovered  "  is  primarily  appli- 
cable to  civil  actions,  and  not  to  those  of  a  criminal  nature. 

The  second  assignment  of  error  is  that  the  jury  were  in- 
structed the  knowledge  of  the  defendants  required  by  the 
statute  in  order  to  render  them  liable,  was  conclusively  pre- 
sumed from  the  knowledge  of  their  agent,  their  partner  in 
the  transaction.  This  is  hardly  a  fair  exhibition  of  what  the 
court  did  charge.  The  instruction  given  to  the  jury,  ami  all 
that  is  assigned  for  error^  was  that  "  if  Leman  Stockwell,  as  a 
member  of  the  firm,  engaged  in  the  shingle  business  at  the 
time  of  the  importation  and  reception  of  the  shingles  at 

*  United  States  v.  Colt,  Peters's  Circuit  Court,  145;  Jacob  v.  United 
States,  1  Bruckenbrougb,  520;  United  States  v.  Bougber,  6  McLean,  277; 
WaUb  V.  United  Stales,  8  Woodbury  &  Minot,  842 ;  United  SUtes  v.  Lyman, 
1  Mason,  482:  United  Sutes  v.  Allen,  4  Day,  474. 
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Bangor,  knew  that  they  were  Province  shingles,  liable  to 
duty  and  seizure,  and  illegally  imported,  it  was  not  neces- 
sary for  the  government  to  prove  that  the  defendants  per- 
sonally had  actual  knowledge  of  these  facts,  which  were 
then  within  the  knowledge  of  their  partner,  Leman  Stock- 
well."  This  is  all  which  is  embraced  in  the  assignment 
But  the  court  added,  that  ^*\{  with  this  knowledge,  as  before 
stated  on  Leman's  part,  that  the  shingles  were  illegally  im- 
ported and  liable  to  seizure,  D.  R.  Stockwell  ft  Co.,  in  the 
usual  course  of  the  business,  received  the  shingles  at  Bangor, 
and  they  were  disposed  of  by  them,  and  the  profits  of  the 
business  divided  as  stated  above,  the  jury  were  authorized 
to  find  that  the  defendants,  being  Leman 's  partners,  received 
the  shingles  knowing  the  same  were  illegally  imported  and 
liable  to  seizure."  Taking  this  together,  and  it  must  be  so 
taken,  for  the  exception  was  general  to  the  instructions 
given,  it  cannot  be  said  to  justify  the  complaint  that  the 
court  ruled  knowledge  of  the  defendants  that  the  shingles 
had  been  illegally  imported  was  conclusively  presumed  from 
the  knowledge  of  Leman  Stockwell,  their  partner.  Quali- 
fied by  what  was  added  to  the  language  alleged  to  be  erro- 
neous, it  amounts  to  no  more  than  that  the  jury  might  pre- 
sume Buch  knowledge  from  the  facts  stated. 

To  understand  the  force  and  merits  of  this  instruction  it 
is  necessary  to  notice  concisely  the  facts  of  which  evidence 
had  been  given  at  the  trial. 

The  defendants  were  lumber  dealers  resident  in  Bangor, 
in  the  State  of  Maine,  and  partners  under  the  firm  name  of 
D.  R.  Stockwell  &  Co.  In  1868  they  made  an  arrangement 
with  Leman  Stockwell,  a  brother  of  one  of  the  partners, 
that  he  should  go  to  Aroostook  County,  in  Maine,  and  to 
Frederickton  and  St  John,  in  the  Province  of  Nevr  Bruns- 
wick, and  there  collect,  buy,  and  forward  shingles,  consigned 
to  the  firm  at  Bangor.  By  the  arrangement  he  became  a 
partner  with  them  in  the  shingle  business,  done  in  pursu- 
ance of  it.  He  purchased  shingles  and  shipped  them  from 
St  John  to  Bangor,  consigned  to  the  firm.  Some  of  these 
shingles  were  of  Provincial  growth,  known  to  Leman  Stock- 
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well  to  be  such.  They  were  of  course  subject  to  duties. 
There  was  evideuce  that  Leman  Stockwell  know  them  to  be 
subject  to  duties,  and  liable  to  seizure  if  the  duties  wore  not 
paid,  and  that  with  that  knowledge  he  exported  them  from 
St.  John,  documented  as  of  the  growth  of  Maine,  with  the 
intent  that  they  should  be,  and  in  order  that  they  might  be, 
imported  as  free  from  duty.  When  the  cargoes  came  to 
Bangor,  in  1863  or  1864,  the  defendants  reported  them  at 
the  custom-house  with  the  manifest  and  foreign  clesirances, 
and  with  certificates,  or  affidavits,  of  their  American  origin. 
No  duties  were  therefore  exacted,  nor  were  entries  required 
to  be  made,  or  invoices,  or  bills  of  lading  to  be  produced; 
but  the  collector  allowed  the  shingles  to  be  taken  to  the 
sheds  of  the  defendants,  where  they  were  received,  sorted, 
and  sold  in  the  usual  manner  of  the  trade.  An  account  was 
kept  of  the  business,  and  at  the  end  of  each  year  the  profits 
were  divided  between  Leman  Stockwell  and  the  members 
of  the  firm.  When  subsequently  it  was  discovered,  after 
all  the  shingles  had  been  sold,  that  they  were  not  of  Ameri- 
can origin,  but  were  the  growth  of  the  Province  of  New 
Brunswick,  and  as  such  subject  to  duties,  and  consequently' 
that  they  had  been  illegally  imported,  in  fraud  of  the  revenue 
laws,  this  action  was  brought,  and  at  the  trial  the  defendants 
requested  the  court  to  charge  the  jury  ^'that  they  must  be 
satisfied,  as  to  each  defendant,  that  he  knew  that  the  shingles 
had  been  illegally  imported,  and  were  liable  to  seizure,  be- 
fore he  received,  concealed,  or  bought  the  same;  and  that 
such  receiving,  concealing,  or  buying  must  have  been  with 
an  intent  to  defraud  the  revenues."  The  court,  however, 
instructed  the  jury,  as  we  have  above  stated.  It  is  now  in- 
sisted that  in  thus  charging  the  jury  the  court  fell  into  error. 
The  argument  is  rested  mainly  upon  the  assumption  that 
the  statute  upon  which  the  action  is  founded  is  a  penal 
statute  intended  solely  for  the  punishment  of  crimes  against 
the  revenue  laws.  It  is  not  seriously  denied  that  in  civil 
transactions  a  principal  or  a  partnership  is  afiected  by  the 
knowledge  of  the  agent  or  copartner,  and  that  the  knowl- 
edge of  the  agent  is  in  law  attributed  to  his  principal,  as 
VOL.  XIII.  86 
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well  u8  that  of  the  partner  to  all  the  members  of  the  firm; 
nor  18  it  much  insisted  that  a  principal,  or  copartner,  is  not 
liable  for  the  tort  of  un  agent,  or  copartner,  done  without  his 
knowledge  or  authority,  in  suits  brought  by  third  persons 
to  recover  compensation,  or  indemnity  for  loss  sustained  in 
consequence  of  the  tort ;  but  it  is  argued  that  the  rule  does 
not  apply  in  the  case  of  suits  for  a  penalty.  It  becomes,  then, 
material  to  consider  the  nature  and  purposes  of  the  statute 
under  which  it  is  claimed  the  liability  of  the  defendants  has 
arisen.    Is  it  strictly  punitive,  or  is  it  remedial  ? 

When  foreign  merchandise,  subject  to  duties,  is  imported 
into  the  country,  the  act  of  importation  imposes  upon  the 
importer  the  obligation  to  pay  the  legal  charges.  Besides 
this  the  goods  themselves,  if  the  duties  be  not  paid,  are  sub- 
ject to  seizure  and  appropriation  by  the  government.  In  a 
very  important  sense  they  become  the  property  of  the  gov- 
ernment. Every  act,  therefore,  which  interferes  with  th« 
right  of  the  government  to  seize  and  appropriate  the  prop- 
erty which  has  been  forfeited  to  it,  or  which  may  hinder  the 
exercise  of  its  right  to  seize  and  appropriate  such  property, 
is  a  wrong  to  property  rights,  and  is  a  fit  subject  for  indem- 
nity. Now,  it  is  against  interference  with  the  right  of  the 
government  to  seize  and  appropriate  to  its  own  use  property 
illegally  imported  that  the  statute  of  1828  was  aimed.  It 
was  to  secure  indemnity  for  a  wrong  to  rights  of  property. 
The  instant  that  goods  are  illegally  imported,  the  instant 
that  they  pass  through  the  custom-house  without  the  pay* 
ment  of  duties,  the  right  of  the  government  to  seize  and  ap- 
propriate them  becomes  perfect.  If  any  person  receives 
them,  knowing  them  to  have  been  illegally  imported,  or 
conceals  them,  or  buys  them,  his  act  necessarily  embarrasses, 
if  it  does  not  defeat  altogether  the  possibility  of  the  govern- 
ment's availing  itself  of  its  right  and  securing  the  property. 
It  is  therefore  manifest  that  the  act  of  1828  was  fully  as  re- 
medial in  its  character,  designed  as  plainly  to  secure  civil 
rights,  as  are  the  statutes  rendering  importers  liable  to 
duties.  Its  plain  purpose  was  to  protect  the  government  in 
the  unembarrassed  enjoyment  of  its  rights  to  all  goods  and 
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merchandiBe  illegally  iniporte<l,  and  it  proportioned  indem* 
nity  for  infringement  upon  such  rights  to  the  lose  which 
sach  infringement  might  cause.  The  amount  recoverable  is 
in  proportion  to  the  value  of  the  goods  abstracted  or  con- 
cealed, or  bought,  not  at  all  in  proportion  to  the  degree  of 
criminality  of  the  act  of  receipt  or  concealment.  Obviously 
there  may  be  more  guilt  in  concealing  goods  illegally  im^ 
poi*tedy  worth  only  one  liundred  dollars,  than  in  receiving  or 
concealing  imported  property  worth  ten  times  as  much,  but 
the  statute  measures  the  liability  not  by  the  guilt  but  by  the 
value  of  the  goods.  It  must  therefore  be  considered  as  re- 
medial, as  providing  indemnity  for  loss.  And  it  is  not  the 
less  BO  because  the  liability  of  the  wrongdoer  is  measured 
by  double  the  value  of  the  goods  received,  concealed,  or  pur- 
chased, instead  of  their  single  value.  The  act  of  abstracting 
goods  illegally  imported,  receiving,  concealing,  or  buying 
them,  interposes  difficulties  in  the  way  of  a  government 
seizure,  and  impairs,  therefore,  the  value  of  the  government 
right.  It  is,  then,  hardly  accurate  to  say  that  the  only  loss 
the  government  can  sustain  from  concealing  the  goods  liable 
to  seizure  is  their  single  value,  or  to  assert  that  the  liability 
imposed  by  the  statute  of  double  the  value  iB  arbitrary  and 
without  reference  to  indemnification.  Double  the  value  may 
not  be  more  than  complete  indemnity.  There  are  many 
cases  in  which  a  party  injured  is  allowed  to  recover  in  a  civil 
action  double  or  treble  damages.  Suits  for  infringement  of 
patents  are  instances,  and  in  some  States  a  plaintiff  recovers 
double  damages  for  cutting  timber  upon  his  land.  It  will 
hardly  be  claimed  that  these  are  penal  actions  requiring  the 
application  of  different  rules  of  evidence  from  those  that 
prevail  in  other  actions  for  indemnity.  Regarding,  then,  an 
action  of  debt  founded  upon  the  act  of  1823  as  a  claim  for 
compensation  or  indemnity,  it  cannot  be  maintained  upon 
authority  or  principle  that  the  knowledge  of  the  agent  that 
the  goods  had  been  illegally  imported  is  not  presumptively 
the  knowledge  of  the  principal.  That  as  a  general  rule  part- 
ners are  all  liable  to  make  indemnity  for  the  tort  of  one  of 
their  number,  committed  by  him  in  the  course  of  the  part- 
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nership  buBiness,  is  familiar  doctrine.  It  rests  opon  the 
theory  that  the  contract  of  partnership  constitutes  all  its 
members  agents  for  each  other,  and  that  when  a  loss  must 
full  upon  one  of  two  innocent  persons  he  must  bear  it  who 
has  been  the  occasion  of  the  loss  or  has  enabled  a  third 
pei*6on  to  cause  it  In  other  words,  the  tortious  act  of  the 
agent  is  the  act  of  his  principals,  if  done  in  the  course  of  his 
agency,  though  not  directly  authorized.  And  this  is  em- 
phatically true  when  the  principals,  as  in  this  case,  have 
received  and  appropriated  the  benefit  of  the  act  These  de- 
fendants received  the  shingles  on  their  arrival  at  Bangor, 
presenting  at  the  custom-house  false  certificates  of  their 
American  origin.  They  paid  no  duties.  They  removed  the 
property  to  their  own  lumber  sheds,  sold  it,  and  divided  the 
profits,  retaining  a  portion  for  themselves.  They  have  there- 
fore now  the  proceeds  of  sale  of  property  which  was  not 
their  own,  but  which  had  been  forfeited  to  the  United  States, 
and  they  have  secured  and  they  now  hold  these  proceeds 
through  the  tortious  act  of  their  own  partner,  who  planned 
and  effected  the  fraudulent  importation  for  their  benefit  and 
bis.  Can  it  be  that  they  may  derive  a  profit  from  his 
fraud  and  yet  repudiate  his  act  by  asserting  that  his  knowl- 
edge of  the  fraud  does  not  affect  them  f  If  they  can,  the 
revenue  laws  will  be  found  utterly  ineffectual  to  protect  the 
revenues  of  the  government,  and  facilities  to  fraud  will  be 
abundant.  If  an  irresponsible  agent  consigns  to  his  prin- 
cipal foreign  merchandise,  documenting  it  as  of  American 
growth  or  production,  it  will  always  be  difilcult  if  not  im- 
possible to  prove  knowledge  by  the  principal  that  the  agent 
has  perpetrated  a  fraud,  and  if  that  is  necessary  to  give  to 
the  government  a  right  of  action  under  the  act  of  1828 
against  the  principals  who  claim  or  conceal  property  thus 
brought  into  the  country,  the  act  utterly  fails  to  secure  a 
remedy  for  the  mischief  against  which  it  was  intended  to 
guard. 

The  plain tiflTs  in  error  have  argued  that  in  all  cases  where 
knowledge  is  by  statute  made  essential  to  liability,  whenever 
an  attempt  is  made  to  hold  a  principal  or  partner  responsible 
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for  a  I086  occasioned  by  the  act  of  bis  ngciit,  or  partner,  tbe 
question  of  bis  knowledge,  apart  from  that  of  tbe  agent,  is 
pubmitted  to  tbe  jury,  or,  in  other  words,  tbe  knowledge  of 
tbe  agent  or  partner  is  regarded  as  distinct  from  that  of  the 
principal.  Komerous  cases  have  been  cited  which  it  is  sup- 
posed support  this  position.  We  do  not  find,  however,  that 
such  is  the  doctrine  of  any  of  them.  The  case  of  Regina  v. 
Demiy  one  of  tbe  cases  cited,  was  an  information  for  penalties 
under  tbe  Smuggling  Prevention  Act  of  8  and  4  Will.  IV,  in 
which  tbe  defendant  was  charged,  inter  alia^  with  knowingly 
harboring  goods  imported  and  illegally  unshipped  without 
payment  of  duties.  At  the  trial  it  appeared  that  a  clerk  of 
tbe  defendant,  with  tbe  assistance  of  two  custom-house  offi- 
cers, bad  made  false  entries  of  the  quantities  of  goods  im- 
ported, but  no  knowledge  of  tbe  fraud  was  brought  home  to 
tbe  defendant,  though  it  appeared  that  be  had,  or  must  have 
derived  benefit  from  the  fraudulent  transaction.  Lord  Ab- 
inger  told  the  jury  that  as  tbe  defendant  had  derived  benefit 
from  tbe  fraud,  they  might  infer  knowledge  on  his  part  of 
tbe  fraud  having  been  committed,  and  that  the  case,  under 
those  circumstances,  would  be  made  out  against  the  defend- 
ant. This  was  very  like  the  instrnctiou  given,  of  which  the 
plaintiffs  in  error  complain.  On  a  motion  for  a  new  trial, 
for  misinstruction,  the  Exchequer  refused  a  rule.  It  was 
conceded  in  the  argument  that  when  goods  illegally  im- 
ported,  without  payment  of  duties,  are  brought  to  the  place 
of  business  of  a  trader,  by  an  agent  or  clerk  of  his,  known 
by  him  not  to  have  paid  any  duty,  and  are  found  there, 
there  is  a  fair  inference  he  knew  the  duties  had  been  evaded. 
The  ruling  in  this  case  was  in  a  criminal  proceeding.  The 
information  was  for  a  penalty,  and  not  for  the  value  of  the 
goods.  Oraham  v.  Pocock  is  another  case  cited.  There  the 
defendants  were  sued,  and  one  of  them  was  held  liable  for 
unshipping  and  landing  goods  liable  to  forfeiture.  No  ques- 
tion of  knowledge  was  mooted.  And  in  none  of  the  other 
cases  cited  do  we  find  it  held  that  in  civil  actions  for  in- 
demnity, or  for  double  or  treble  value,  the  knowledge  of 
the  agent  is  not  to  be  imputed  to  the  principal.     Upon  tliis 
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subject  the  opinion  of  this  court  has  been  outspoken,  and  it 
has  been  in  accordance  with  the  instruction  given  to  the 
jury  in  the  case  before  us.*  The  principle  asserted  in  all 
those  cases  is  that  whatever  an  agent  does,  or  says,  in  refer- 
ence to  the  business  in  which  be  is  at  the  time  employed, 
and  within  the  scope  of  his  authority,  is  done,  or  said,  by 
the  principal ;  and  may  be  proved,  as  well  in  a  criminal  as 
a  civil  case,  in  like  manner  as  if  the  evidence  applied  per- 
sonally to  the  principal. 

The  British  statutes  for  the  prevention  of  smuggling  diflbr 
from  our  act  of  1828.  They  are  both  penal  and  remedial. 
They  impose  not  only  a  liability  for  treble  value  of  goods 
illegally  imported,  upon  assisting  in  unlading  them,  or  know- 
ingly harboring  or  concealing  them,  but  also  a  stipulated 
penalty,  in  some  cases  leaving  to  the  revenue  commissioners 
to  determine  whether  proceedings  shall  be  instituted  for  the 
penalty  or  for  treble  the  damages.  Tet  in  both  classes  of 
cases  the  fraudulent  act  of  a  servant  is  held  attributable  to 
his  master  when  the  master  has  derived  a  benefit  from  the 
illegal  importation.f  We  think,  therefoi*e,  the  charge  of 
the  court,  of  which  the  plaintifi»  in  error  complMn,  was  not 
erroneous. 

It  is  next  contended  that  section  second  of  the  act  of  1828 
cannot  be  construed  to  apply  to  the  illegal  importers  them- 
selves. As  it  extends  only  to  acts  done  after  the  illegal 
importation  and  requires  knowledge  of  its  illegality,  it  is 
argued  that  it  aims  rather  at  accessories  after  the  fact.  We 
think,  however,  it  embraces  both.  If  it  does  not,  then 
greater  liabilities  are  laid  on  the  accessory  than  on  the  prin- 
cipal. The  mischief  at  which  the  act  aimed  was,  as  we  have 
seen,  embarrassing  the  right  of  the  government  to  seize  the 
forfeited  goods.    That  may  be  done  as  well  by  importers  as 

*  Vide  United  StatoB  v.  Gooding,  12  Wheatoo,  46S;  American  Fur  Com- 
pany V.  United  States,  2  Peters,  864 ;  and  Cliquot's  Champagne,  8  Wallaoe, 
140. 

f  Attorney-General  v.  Siddoc,  1  Crompton  A  JerTis,  220;  Bex  v.  Man- 
ning, 2  Comyna,  616.  . 
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Others.  They  may  receive  the  goods  or  conceal  them,  and 
the  wrong  to  the  government  10  precisely  the  same,  whether 
the  concealment  is  by  them  or  by  others  who  were  not  the 
importers.  It  certainly  wonid  be  most  strange  if  the  acces- 
sory to  a  wrongful  act  were  held  responsible  therefor  when 
the  principal  goes  free.  As  was  said  in  Graham  v.  Pococky 
the  question  who  is  liable  for  receiving,  concealing,  or  bny« 
ing  the  shingles  is  a  question  to  be  determined  irrespective 
of  the  inquiry  who  is  the  principal  and  who  the  accessory. 

Finally,  it  is  argued  that  the  act  of  1828  (section  2)  was 
repealed  by  the  act  of  July  18th,  1866,  entitled  ^^  An  act  fur- 
ther to  prevent  smuggling,  and  for  other  purposes,"  the 
4th  section  of  which  enacted  ^^that  if  any  person  shall 
fraudulently  or  knowingly  import  or  bring  into  the  United 
States  any  goods,  wares,  or  merchandise  contrary  to  law,  or 
shall  receive^  conceal^  buy^  sell,  or  in  any  manner  facilitate  the 
transportation  or  concealment  or  sale  of  such  goods,  wares, 
or  merchandise  after  their  importation,  knowing  the  same 
to  have  been  imported  contrary  to  law,  such  goods,  wares, 
and  merchandise  shall  be  forfeited,  and  he  or  she  shall,  on 
conviction  thereof  before  any  court  of  competent  jurisdic- 
tion, be  fined  in  any  sum  not  exceeding  five  thousand  dollara 
nor  less  than  fifty  dollars,  or  be  imprisoned  for  any  time 
not  exceeding  two  years,  or  both,  at  the  discretion  of  such 
court."  The  48d  section  of  that  act  enacted  that  aP  other 
acts  and  parts  of  acts  conflicting  with  or  supplied  by  it 
should  be  repealed.  It  is  now  insisted  that  the  act  of  1828 
was  in  conflict  with  this  act,  or,  if  not,  that  it  was  supplied 
by  it.  Very  clearly,  however,  this  is  not  maintainable.  The 
act  of  1828  was,  as  we  have  seen,  remedial  in  its  nature. 
Its  purpose  was  to  secure  full  compensation  for  interference 
with  the  rights  of  the  United  States.  The  act  of  1866  is 
strictly  penal,  not  at  all  remedial.  It  was  avowedly  enacted 
farther  to  prevent  smuggling.  Its  design,  therefore,  was 
not  to  substitute  new  penalties  which  might  be  less  onerous 
than  the  liabilities  which  former  acts  had  imposed,  but  to 
punish  as  a  crime  that  which  before  had  subjected  its  perpe 
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trator  to  civil  liabilitj',  or  quasi  civil  liability.  Heuce  it  is 
camulutive  in  its  character  rather  than  substitotioDary.  If 
it  has  indeed  only  supplied  what  was  enacted  in  1828,  then 
a  party  who  conceals  goods  illegally  imported  and  forfeited 
to  the  United  States  is  subject  to  no  more  than  a  fine  of  five 
thousand  dollars,  with  possible  imprisonment,  though  the 
goods  concealed  and  thereby  wholly  lost  to  the  government 
may  be  worth  one  hundred  thousand  dollars,  and  this, 
though  the  declared  purpose  of  the  act  was  mere  effeeluaify 
to  prevent  smuggling.  This  cannot  be.  There  is  no  incon- 
sistency between  a  remedy  for  an  illegal  act  which  works  a 
private  wrong,  secnring  pecuniary  compensation,  and  a 
statute  making  the  same  act  a  criminal  ofience  and  punish- 
ing it  accordingly.  Were  there  nothing  more,  then,  in  the 
act  of  1866  than  the  4th  and  the  48d  sections,  we  should 
feel  compelled  to  bold  that  the  2d  section  of  the  act  of  1828 
was  not  repealed  by  it  But  the  18th  section  expressly  en- 
acted that  nothing  in  the  act  shall  be  taken  to  abridge  or 
limit  any  forfeiture,  penaltj^,  fine,  liability,  or  remedy  pro- 
vided for  or  existing  under  any  law  then  in  force,  except  as 
in  the  act  was  specially  provided.  Certainly  the  act  con- 
tains no  special  provision  for  the  civil  remedy  given  by  the 
act  of  1828.  It  merely  imposes  punishment  and  superadds 
criminality  to  that  which  before  was  a  civil  injury.  It  is 
said  the  court  will  not  construe  the  statutes  so  as  to  give  the 
executive  department  the  option  to  treat  two  citizens  who 
have  done  the  same  act  affecting  the  same  cargo  in  such 
manner  that  one  statute  may  be  applied  to  one,  and  a  dif- 
ferent statute  to  another,  thus  causing  different  conse- 
quences. But  the  true  question  is  whether  a  wrongdoer 
may  not  be  both  civilly  and  criminally  responsible  for  the 
same  act,  and  it  would  not  be  strange  if  Congress  had  given 
the  option  to  sue  for  double  values,  or  to  prosecute  for  the 
crime.  The  British  statutes  against  smuggling,  as  we  have 
stated,  allow  suits  for  treble  value  of  goods  illegally  imported 
and  harbored,  or  prosecutions  for  penalties,  at  the  election 
of  the  government.  Our  opinion,  then,  is  that  the  2d  sec- 
tion of  the  act  of  1828  was  not  repealed  by  the  act  of  1866, 
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certainly  not  so  as  to  affect  this  suit,  brought  to  enforce  lia- 
bilities iDcarred  before  the  later  act  was  passed. 

JUDGMBNT  AFFIEMBJ). 

Mr.  Justice  FIELD,  dissenting. 

I  am  compelled  to  dissent  from  the  judgment  of  the  court 
in  this  case. 

I  am  of  opinion : 

1st.  That  the  penalty  of  the  second  section  of  the  statute 
of  March  8d,  1828,  is  superseded  and  repealed  by  the  act  of 
July  18th,  1866; 

2d.  That  if  the  penalty  be  not  thus  repealed,  the  pro- 
visions of  the  section  are  not  applicable  to  importers ;  and, 

8d.  That  if  the  penalty  be  in  force,  and  the  section  be 
applicable  to  importers,  the  court  below  erred  in  ruling 
that  the  knowledge  by  the  defendants  required  by  the  sec- 
tion  to  subject  them  to  the  penalty  prescribed,  could  be  con- 
clusively presumed  from  the  knowledge  possessed  by  their 
partner.  • 

The  second  section  of  the  statute  of  1823,  under  which 
the  defendants  are  charged,  is  directed  against  the  receiving, 
the  concealing,  and  the  buying  of  goods  illegally  imported 
and  liable  to  seizure.  It  is  not  directed  against  anything 
else.  Whoever  does  one  of  these  throe  things,  knowing 
that  the  goods  have  been  illegally  imported,  and  are  liable 
to  seizure  under  any  act  relating  to  the  revenue,  is  subject, 
on  conviction  thereof,  to  a  penalty  of  double  the  amount  or 
value  of  the  goods.'^ 

The  statute  of  July  18th,  1866,t  ^^  its  fourth  section,  em- 
braces not  merely  the  three  things  designated  in  the  statute 
of  1828,  but  several  other  things  not  thus  designated  in  con- 
nection with  the  illegal  impoi*tation  of  goods,  or  the  disposal 
of  such  goods;  and  it  prescribes  for  each  a  different  penalty 
from  that  provided  in  the  first  statute.  It  is  directed  against 
the  fraudulent  importation  of  goods  as  well  as  against  re- 
<ieiving,  concealing,  and  buying  them  after  they  are  thus 

*  8  Sut.  At  Large,  7S1.  f  14  Id.  179. 
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imported.  It  further  inclades  wliat  is  omitted  in  the  statute 
of  1828,  the  selling  of  each  goods  and  facilitating  their 
transportation,  concealment,  and  sale.  It  also  declares  that 
SQch  goods  shall  be  forfeited,  and  that  every  person  who 
does  any  one  of  the  things  enaroerated,  shall,  on  conviction 
thereof,  be  subjected  to  a  fine  in  a  sam  not  exceeding  five 
thousand  dollars,  nor  less  than  fiflty  dollars,  or  to  imprison* 
roent  not  exceeding  two  years,  or  to  both,  in  the  discretion 
of  the  court.  This  is  not  all;  the  statute  declares  that 
present  or  past  possession  of  the  goods  by  the  defendant 
shall  be  sufficient  evidence  to  authorize  his  conviction,  un- 
less such  possession  be  explained  to  the  satisfaction  of  the 
jury. 

The  statute  of  1866,  as  thus  appears,  is  much  broader  in 
its  provisions  than  the  statute  of  18S8*  It  supplements  the 
first  statute  by  including  as  offences  acts  there  omitted 
though  equally  connected  as  those  designated  with  the  dis- 
posal of  goods  illegally  imported,  and  by  providing  a  rule 
of  evidence  which  renders  it  less  difficult  for  the  govern- 
ment to  enforce  the  prescribed  penalties.  Had  the  statute 
of  1866  stopped  here,  there  would  be  no  pretence  that  it 
conflicts  with  the  statute  of  1823.  But  it  does  not  stop 
here;  it  goes  farther  and  changes  the  punishment  for  the 
offences  designated.  By  the  first  statute,  the  receiving,  con- 
cealing, or  buying  any  goods  by  a  person  knowing  them  to 
be  illegally  imported  and  liable  to  seizure  under  any  revenue 
act,  is  punishable  by  a  forfeiture  of  double  the  value  of  such 
goods.  By  the  second  statute,  the  receiving,  concealing,  or 
buying  goods  after  their  importation,  by  a  person  knowing 
them  to  have  been  imported  contrary  to  law,  is  punishable 
by  fine  and  imprisonment,  or  both,  at  the  discretion  of  the 
court.  In  both  acts  the  siime  offences  are  designated,  for 
the  liability  to  seizure  attends  all  illegal  importation,  and  a 
knowledge  of  this  latter  fact  necessarily  includes  the  other. 
Both  acts  are  penal ;  the  first  equally  so  as  the  last,  for  it 
does  not  go  for  the  value  of  the  goods,  or  indemuitication 
to  the  government,  but  for  the  enforcement  of  a  penalty 
upon  a  party  offending  in  any  of  the  particulars  mentioned. 
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The  very  definition  of  a  penal  Btatute  is  that  it  is  a  statute 
which  inflicts  a  penalty  for  the  violation  of  its  provisions. 
Tt  is  admitted  in  the  opinion  of  the  majority  of  the  coart 
that  the  oflences  designated  in  the  act  might  be  prosecuted 
by  information  or  indictment,  an  admission  which  seems  to 
me  to  be  inconsistent  with  the  position  that  the  act  is  not 
penal.  I  have  not  been  aware  that  an  information  or  an  in* 
dictment  could  be  founded  on  any  statute  which  was  not 
penal  in  its  chai*acter. 

Diiferent  punishments  being  prescribed  for  the  same 
offences  by  the  two  statutes,  the  latter  statute  mui«t  be  held, 
according  to  all  the  authorities,  to  have  supersedcil  and  re- 
pealed the  penalty  prescribed  by  the  first  statute.  Such  was 
the  unanimous  decision  of  this  court  in  Norris  v.  Crocker^ 
reported  in  18th  Howard,  a  case  which  does  not  difler  from 
this  in  any  essential  particular.  That  was  an  action  of  debt 
to  recover  a  penalty  prescribed  by  the  fourth  section  of  the 
act  of  Congress  of  1798,  respecting  fugitives  from  justice 
and  peraons  escaping  from  the  service  of  their  masters.  That 
section  declared  that  any  person  who  should  knowingly  and 
willingly  obstruct  or  hinder  the  claimant,  his  agent,  or  at- 
torney in  seizing  or  arresting  the  fugitive  from  labor,  or 
should  rescue  him  from  such  claimant,  agent  or  attorney 
when  arrested  pursuant  to  the  authority  given  by  the  act,  or 
should  harbor  or  conceal  him  after  notice  that  he  was  a 
fugitive  from  labor,  should  for  each  of  these  offences  forfeit 
and  pay  the  sum  of  five  hundred  dollars,  to  be  recovered  in 
an  action  of  debt. 

Pending  the  action  brought  under  this  section.  Congress^ 
in  1850,  passed  an  act  amendatory  of,  and  supplementary  to, 
the  act  of  February,  1798,  the  seventh  section  of  which  em- 
braced the  same  offences  specified  in  the  act  of  1793,  and 
crealed  new  offences  and  prescribed  as  a  punishment  for 
each  offence  fine  and  imprisonment  upon  indictment  and 
conviction  of  the  offender;  the  fine  not  to  exceed  a  thousand 
dollars  and  the  imprisonment  not  to  exceed  six  months. 

For  obstructing  the  claimant  or  rescuing  the  fugitive,  or 
harboring  him,  the  act  of  1793  declared  that  the  offender 
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Bhould  *^ forfeit  and  pay"  for  each  ofteiice  a  specified  sum, 
and  authorized  its  recovery  by  civil  action.  For  the  same 
offenceB  of  obstrncting  the  claimant,  rescning  the  fugitive, 
or  harboring  him,  as  well  as  for  offences  of  a  similar  cbara^ 
ter,  the  act  of  1850  declared  that  the  offender  should  be 
punished  by  line  and  imprisonment,  and  that  this  punish* 
ment  should  be  enforced  upon  indictment  and  conviction. 

The  act  of  1850  contained  no  repealing  clause  in  terms, 
yet  the  court  held  unanimously  that  it  was  repugnant  to  the 
act  of  1798,  and  necessarily  operated  as  a  repeal  of  the 
penalty  of  that  act.  That  case  is  not  distinguishable  in  prin- 
ciple from  the  case  at  bar.  The  act  of  1798,  like  the  act  of 
1828,  prescribed  a  penalty  recoverable  by  civil  action.  The 
act  of  1850,  like  the  act  of  1866,  prescribed,  for  the  offences 
designated,  fine  and  imprisonment  enforceable  by  indict- 
ment. 

It  was  urged  with  great  force  in  the  case  of  Crocker  v. 
NorriSj  on  the  part  of  the  government,  that  the  act  of  1850 
only  added  cumulative  remedies,  and  was  enacted  to  give 
greater  facilities  to  the  master  of  the  slave  in  securing  the 
fugitive;  that  it  was,  as  its  title  indicated,  amendatory  of 
and  supplementary  to  the  original  act,  and  was  designed  to 
carry  more  effectually  into  execution  a  provision  of  the  Con- 
stitution,  and  it  could  not  be  supposed  that  Congress  having 
this  object  in  view  intended  to  repeal  the  act  of  1798,  and 
wipe  out  liabilities  incurred  under  that  act,  and  thus  deprive 
the  master  of  rights  of  action  in  suits  then  pending;  but 
the  court  thought  otherwise,  Mr.  Justice  Catron  delivering 
its  opinion,  and  observing  that,  **  as  a  general  rule  it  was 
not  open  to  controversy,  that  where  a  new  statute  covers 
the  whole  subject-matter  of  an  old  one,  adds  offences,  and 
prescribes  different  penalties  for  those  cnnmenited  in  the 
old  law,  thnt  the  former  statute  is  repealed  by  implication, 
as  the  provisions  of  both  cannot  stand  together." 

The  court  did  not  seem  to  think  that  the  fact  that  the 
penalt}'  designated  in  the  act  of  1798  was  enforced  by  a  civil 
action,  and  the  penalty  designated  in  the  act  of  1850  was 
enforced  by  indictment,  made  any  difference.    In  principle 
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tbe  mode  of  enforcement  conld  not  alter  the  eubatantial  nnd 
inoiportant  fact  that  the  penalty  for  the  same  offence  was 
changed,  and  that  by  the  change  the  sovereign  power  which 
created  the  original  law  had  declared  that  its  penalties 
ahonld  no  longer  be  enforced. 

If  there  were  no  other  provisions  of  law  than  the  two  sec- 
tions mentioned  of  the  acts  of  1828  and  1866  before  us,  I 
should  not  hesitate  to  repeat  the  language  of  this  court  in 
Narris  v.  Crocker^  that  it  is  not  open  to  cohtroversy  that  the 
latter  act  repeals  the  penalty  prescribed  by  the  former.  But 
there  is  another  provision  of  law  which  removes,  as  it  ap- 
pears to  me,  all  possible  doabt  as  to  the  intention  of  Con- 
gress. The  forty- third  section  repeals  several  acts  by  name, 
and  also  ^*  all  other  acts  and  parts  of  acts  conflicting  with  or 
supplied  by  this  act.'' 

Ifow,  in  my  judgment,  it  does  not  admit  of  any  question 
that  an  act,  like  that  of  1866,  which  declares  that  certain 
specified  offences  shall  be  punished  by  fine  or  imprisonment, 
or  both,  does  conflict  with  an  act  like  that  of  1828,  which 
provides  that  the  same  offences  shall  be  punished  by  a  for- 
feiture of  double  the  value  of  the  goods  in  respect  to  which 
the  oflbuces  are  committed.  And  it  appears  to  me  that  I 
have  pointed  out  several  particulars  in  which  omissions  of 
tbe  act  of  1828  are  supplied  by  the  act  of  1866. 

The  eighteenth  section  of  the  act  of  1866,  which  is  sap- 
posed  by  the  majority  of  the  court  to  preserve  the  penalty 
of  the  act  of  1828,  does,  in  my  judgment,  when  read  in  con- 
nection with  other  provisions,  have  directly  an  opposite 
effect.  That  section  declares  *^tbat  nothing  in  the  act  shall 
be  taken  to  abridge,  or  limit,  any  forfeitnre,  penalty,  fine, 
liability,  or  remedy  provided  for  or  existing  under  any  law 
now  in  force,  except  as  herein  otherwise  specially  provided.** 
This  means,  as  I  read  it,  that  the  same  punishments  pre- 
scribed by  law  then  in  force,  without  abridgment  or  limita- 
tion, that  is  in  kind,  and  extent,  and  mode  of  enforcement, 
shall  continue  to  exist,  unless  for  such  offences  other  penal- 
ties and  remedies  are  specially  provided ;  and  this  is  equiv- 
alent to  declaring  that   such  punishments  and    remedies 
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shall  not  contiune  to  exist  when  other  special  provisions  are 
made  on  the  subject. 

But  if  I  am  mistaken  in  this  constraction,  and  Congress 
did  actually  intend  this  strange  and  anomalous  legislation, 
that  for  the  offences  designated  there  should  be  three  dis- 
tinct punishments  inflicted :  Ist,  by  a  forfeiture  of  double 
the  Talne  of  the  goods  illegally  imported ;  Sd,  by  a  forfeiture 
of  the  goods  themselves ;  and,  8d,  by  fine,  which  may  go 
from  fifty  dollars  to  five  thousand,  or  by  imprisonment, 
which  may  extend  to  two  years,  or  by  both;  then  I  contend 
that  the  act  of  1828  does  not  apply  to  the  defendants  in  this 
case.  They  were  the  importers  of  the  goods  for  double  the 
value  of  which  they  are  sued ;  and  the  section  applies  only 
to  offences  committed  after  their  importation.  It  is  directed 
against  the  offences  of  receiving,  concealing,  or  buying  the 
goods  with  knowledge  of  their  having  been  illegally  im- 
ported and  being  liable  to  seizure.  There  are  numerous 
other  acts  providing  punishment  for  all  forms  of  illegal  im- 
portation. This  act  was  only  intended  to  reach  those  who, 
after  the  original  offence  was  committed,  in  some  way  aided, 
with  knowledge  of  that  offence,  in  keeping  the  goods  out  of 
the  reach  of  the  government  The  language  used  is  inap- 
propriate and  inapt  to  describe  an  act  of  the  illegal  im- 
porter. It  is  limited  to  an  act  done  after  the  illegal  impor- 
tation. It  requires  knowledge  of  such  importation,  which, 
as  counsel  observes,  it  would  be  absurd  to  require  of  the 
illegal  importer  himself.  He  receives  his  own  goods  in  the 
act  of  importation,  not  afterwards;  he  cannot  buy  them  of 
himself;  and  if  he  conceals  them  it  is  only  an  act  in  execu- 
tion of  the  original  offence. 

The  language  is  appropriate  to  describe  an  offence,  which 
is  in  its  nature  acoessorial  after  the  fact,  and  counsel  have 
cited  several  instances  of  legislation,  where  similar  language 
has  always  been  held  applicable  only  to  accessories  after  the 
lact  Thus  in  the  Crimes  Act  of  1790*  it  is  enacted  ''that  if 
any  person  shall  receive  or  buy  any  goods''  stolen  from 

*  1  Btat.  at  Large,  116,  teo.  17. 


Dec.  1871.]      Stookwbll  v.  Unitsd  Statbs.  559 

Opinion  of  Field,  J.,  ditaenting. 

another,  ^^  knowing  the  same  to  be  etolen,"  he  shall  be  sub- 
jected  to  like  punishment  as  in  case  of  larceny.  Ko  one 
has  ever  snpposed  that  this  langnage  was  applicable  to  the 
act  of  the  original  offender.  So  in  the  General  Post  Office 
Act  of  1825*  it  is  enacted,  in  the  forty-fifth  section,  **  that  if 
any  person  shall  bny,  receive,  or  conceal "  any  article  men- 
tioned in  a  previous  section,  **  knowing  the  same  to  have 
been  stolen  or  embezzled  from  the  mail,"  he  shall  be  fined 
and  imprisoned.  It  has  never  been  thought  that  the  pur- 
chaser, receiver,  or  concealer  of  the  stolen  property,  with 
knowledge  of  the  larceny,  was  any  other  than  an  accessory 
after  the  factf 

So  in  the  act  of  1825,  more  effectually  to  provide  for  the 
punishment  of  certain  crimes,!  it  is  enacted  that  if  any  per- 
son upon  the  high  seas  shall  ^^  buy,  receive,  or  conceal "  any 
money,  goods,  bank-notes,  or  other  effects,  subject  to  larceny, 
feloniously  taken,  or  stolen  from  another,  **  knowing  the 
same  to  have  been  taken  or  stolen,'*  he  shall  be  deemed 
guilty  of  a  misdemeanor  and  be  punished  by  fine  and  im- 
prisonment. And  the  net  shows,  on  its  face,  that  the  lan- 
guage was  intended  only  for  the  offence  of  an  accessory,  for 
it  declares  that  the  person  ofiending  may  be  prosecuted,  al- 
though the  principal  offender  chargeable  or  charged  with 
the  larceny  shall  not  have  been  prosecuted  or  convicted. 

In  all  these  cases  the  receiver,  the  conceailer,  and  the 
buyer  are  accessories  after  the  fact,  and  the  language  would 
be  inappropriate  if  applied  to  them  in  any  other  character; 
and  in  the  present  case  it  would  be  extending,  in  my  judg- 
ment, the  construction  of  a  penal  statute  beyond  all  prece- 
dent to  apply  these  terms,  in  the  act  of  1823,  to  the  original 
importers. 

The  act  which  the  illegal  importer  is  likely  to  do,  after 
the  importation,  is  to  sell  the  goods,  but  the  statute  of  1828 
does  not  make  the  act  of  selling  them  an  offence.  The 
statute  of  1866  does,  however,  remedy  this  defect,  which  is 

*  4  Stat,  at  Large,  114. 

t  U.  8.  V.  Crane,  4  McLean,  817;  U.  8.  v.  Keene,  5  Id.  600. 

X  4  Sut  at  Large,  116,  tec.  S. 
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one  evidence,  among  others,  that  it  was  intended  to  supply 
the  deficiencies  of  the  original  act|  and  thus  supersede  it 

The  declaration  in  the  case  in  the  counts,  upon  which 
double  the  value  of  the  goods  is  charged,  does  not  allege 
that  the  defendants  illegally  imported  the  goods,  but  that 
such  importation  was  made  by  persons  unknown,  and  that 
the  defendants,  knowing  of  the  illegal  importation,  received, 
concealed,  and  bought  them.  Yet  it  appears  that  the  entire 
action  of  the  court  on  the  trial,  and  its  instructions  to  the 
jury,  proceeded  upon  the  supposition  that  the  defendants 
and  the  absent  partner  were  the  owners  of  the  goods,  and 
that  the  defendants  made  the  importation.  It  is  expressly 
stated  in  the  bill  of  exceptions  that  no  attempts  were  made 
by  either  of  the  defendants,  or  any  person  connected  with 
them,  to  conceal  the  property  imported,  or  in  any  way  to 
interfere  with  the  exercise  of  the  power  of  seizing  it.  The 
case  rests,  therefore,  entirely  upon  the  alleged  acts  of  receiv- 
ing and  buying. 

If  the  penalty  of  the  act  of  1828  be  not  superseded  and 
repealed,  and  the  words  used  in  that  act  are  susceptible  of 
the  application  made  of  them,  I  am  still  of  opinion  that  the 
judgment  should  be  reversed,  for  the  ruling  of  the  court 
below,  that  the  knowledge  of  the  illegal  importation  by  the 
defendants,  required  by  the  act,  was  to  be  conclusively  pre- 
sumed  from  the  knowledge  possessed  by  their  partner.  The 
instruction  of  the  court  clearly  went  to  this  extent.  After 
stating  hjpothetically  to  the  jury  that  if  certain  matters  were 
done  by  Leman  Stockwell,  the  shingles  sent  by  him  from 
jSTew  Brunswick  to  Bangor  were  illegally  imported,  the  court 
instructed  them  as  follows : 

*'  This  being  a  civil  action,  and  not  a  criminal  prosecution, 
the  knowledge  of  one  of  the  firm  on  these  matters  in  this 
suit,  is  to  be  deemed  the  knowledge  of  the  defendants,  his 
copartners  in  the  shingle  business. 

'^  If  Leman  Stockwell,  as  a  member  of  the  firm  engaged 
in  the  shingle  business,  at  the  time  of  the  importations  and 
reception  of  the  shingles  at  Bangor,  knew  that  they  were 
Province  shingles,  liable  to  duty  and  seizure,  and  illegally 
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imported,  it  is  not  necessary  for  the  government  to  prove 
that  the  defendants  personally  had  actaal  knowledge  of  these 
facts,  which  were  then  within  the  knowledge  of  their  part- 
ner, Leman  Stockwell." 

Here  the  court  tells  the  jury  that  the  knowledge  of  one  of 
the  firm,  Leman  Btockwell,  is  to  be  deemed  the  knowledge 
of  the  defendants,  and  that  it  is  not  necessary  for  the  gov- 
ernment to  prove  that  the  defendants,  personally,  had  actaal 
knowledge  of  the  fiicts,  which  were  within  the  knowledge 
of  their  partner. 

If  this  langaage  does  not  amount  to  an  instruction  that 
knowledge  of  the  illegal  importation  by  the  defendants  is  to 
be  conclusively  presumed  from  the  knowledge  of  their  part- 
ner, it  is  difficult  to  perceive  what  else  can  be  made  of  it. 

The  ruling  of  the  court  in  this  respect  goes  against  all 
notions  which  I  have  hitherto  entertained  of  the  law  on  the 
subject  of  imputed  guilty  knowledge,  and  my  sense  of  justice 
revolts  against  its  application.  I  cannot  reconcile  to  either 
law  or  justice  the  doctrine  that  a  person  can  be  charged  and 
punished  for  knowingly  doing  a  thing  of  which  he  never 
bad  any  actual  knowledge;  and  that  in  a  proceeding  to 
enforce  penalties  imposed  for  knowingly  doing  a  thing 
charged,  the  knowledge,  which  is  an  essential  ingredient 
of  the  offence,  can  be  conclusively  imputed  to  him  from  its 
possession  by  another. 

The  claim  in  question,  it  is  to  be  remembered,  is  not 
made  for  the  forfeiture  of  the  goods;  that  would  follow 
from  the  act  of  illegal  importation,  without  reference  to  the 
parties  engaged.  Neither  is  it  made  for  the  duties,  for  the 
right  to  them  accrues  to  the  government  upon  the  importa- 
tion. The  claim  is  not  for  indemnification,  but  for  penalties 
prescribed. 

The  principle  upon  which  partners  are  made  liable  for  the 
acts  of  each  other  is  that  each  partner  is  the  general  agent  of 
the  partnership  in  all  matters  within  the  scope  and  objects 
of  the  partnership  business.  The  liability  and  the  limitations 
upon  the  liability  are  measured  by  the  nature  of  the  business 
of  the  partnership.  The  acts  of  one  partner  beyond  that 
VOL.  xni.  86 
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buBiuess  will  not  biud  the  firm,  for  his  agency  goes  not  to 
that  extent. 

Nor  will  any  act  of  a  partner,  done  in  violation  of  law, 
bind  bis  partners  unless  they  originally  authorized  or  sub- 
sequently  adopted  it.  Sach  authorization  and  adoption  are 
not  matters  to  be  presumed  fi\>m  the  relationship  of  the 
partners  to  each  other,  but  are  to  be  proved  like  any  other 
matters  done  outside  of  the  scope  of  the  partnership  bun- 
uess,  for  which  liability  is  sought  to  be  fastened  on  the  firm. 
It  will  often  happen,  owing  to  the  position  of  the  parties, 
the  nature  of  the  business,  and  the  character  of  the  act,  that 
this  authorization  or  adoption  will  be  inferred  from  very 
slight  additional  circumstances.  Thus  in  some  cases  it 
might  be  inferred  that  the  importation  of  goods  by  one 
partner,  without  payment  of  the  duties  thereon,  was  ap^ 
proved  by  the  other  partners  from  the  management  taken 
by  each  partner  in  the  affairs  of  the  firm,  and  the  knowledge 
which  such  management  must  give  of  the  payments  made 
and  goods  received.  A  jury  might  sometimes  even  be  justi- 
fied in  inferring  authority  or  approval  of  the  other  partners 
from  their  silence.  But  very  different  evidence  would  be 
required  if,  when  one  partner  made  the  importation,  the 
other  was  absent  from  the  country  or  was  a  silent  partner, 
taking  no  part  in  the  management  of  the  afiiiira  of  the  firm. 
In  the  present  case  the  importation  of  the  shingles  by  the 
defendants  might  have  been  consistent  with  entire  ignorance 
that  they  were  the  product  of  New  Brunswick,  and  therefore 
snbject  to  duties.  It  does  not  appear  that  there  was  any- 
thing in  their  shape  or  character  which  would  inform  the 
defendants  of  their  foreign  origin,  or  anything  which  would 
excite  the  suspicions,  even,  of  the  defendants  on  thesubject. 
They  were  brought  to  Bangor  accompanied  by  the  proper 
documentary  evidence  that  they  were  of  American  origin. 

Leman  Stockwell,  who  was  engaged  in  purchasing  shin- 
gles in  Maine  and  New  Brunswick,  was  entitled  to  half  the 
profits  of  the  partnerehip,  and  the  illegal  transaction  may 
have  originated  with  him,  to  enlarge  his  share  of  the  profits, 
and  all  knowledge  that  the  shingles  were  of  foreign  origin 
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may  have  beeD  concealed  by  him  fi*om  the  defendants.  Many 
motives  may  be  suggested  for  sach  coiicealmeut  His  de- 
signs  may  have  been  frustrated  or  endangered  by  communi- 
eating  them  to  his  partners.  Be  this,  however,  as  it  may, 
certain  it  is  that  such  knowledge  by  them  cannot  be  pre- 
sumed from  the  naked  fact  of  their  partnership  with  him. 
Presumptions  are  conclusions  which  the  law  draws  from  a 
particular  state  of  facts,  and  the  law  does  not  draw  from  the 
mere  fact  of  partnership  the  conclusion  that  one  partner  ap- 
proves or  is  cognizant  of  the  illegal  acts  of  the  other,  but, 
on  the  contrary,  the  presumption  of  innocence,  which  every 
one  may  invoke  for  his  protection  when  accused,  repels  such 
conclusion.  The  doctrine  of  imputed  knowledge,  and  con- 
sequently of  imputed  guilt  in  such  cases,  finds  no  support  in 
principle  or  authority.  The  adjudged  cases  all  speak  another 
language  without  a  dissentient  voice.  Even  the  case  of  Be- 
gina  v.  Dean^*  cited  in  the  opinion  of  the  majority,  does  not 
militate  against  this  view.  That  was  an  information  for  pen- 
alties for  unshipping  goods  without  payment  of  duties,  know- 
ingly harboring  them,  and  removing  them  from  a  place  of 
security.  Under  a  practice  of  the  cnstom-house  the  goods  had 
been  received  without  payment  of  the  duties,  an  entry  of  the 
contents  of  the  cases  containing  the  goods  having  been  made 
in  a  book  kept  for  that  purpose  by  the  officers  of  the  cus- 
toms. A  clerk  of  the  defendant  bad  removed  the  leaves  in 
the  book  containing  the  entry  and  substituted  other  leaves 
containing  false  entries  of  the  goods.  There  was  no  direct 
evidence  that  the  defendant  had  been  previously  concerned 
in  tampering  with  the  book,  nor  was  knowledge  of  the  fraud 
brought  directly  home  to  him;  but  it  appeared  that  he  had, 
or  must  have,  derived  benefit  from  the  fraudulent  transac- 
tion. Under  these  circumstances  the  court  told  the  jury  that 
as  the  defendant  had  derived  a  benefit  from  the  fraud,  they 
might  infer  knowledge  of  the  fraud  on  his  part.  On  motion 
for  a  new  trial.  Baron  Alderson,  one  of  the  judges,  said: 

^^I  think  there  was  evidence  for  the  jury  of  the  defend- 
ant's being  acquainted  with  this  fraud. 

*  12  MeeBon  &  Weltby,  89. 
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**He  obtained  possession  of  goods  for  which  less  than  the 
proper  duty  appeared  to  have  been  paid.  If  that  were  not 
BO,  it  was  incambent  on  him  to  show  that  he  paid  the  fall 
umount  of  duty.  He  mast  have  had  books  to  show  the  price 
of  the  goods,  and  the  amount  of  duties  payable  in  respect  of 
them ;  and  those  books  he  does  not  produce.  He  derives 
benefit  from  the  fraud,  and  therefore  the  jury  were  war- 
ranted, in  the  absence  of  evidence  to  the  contrary,  in  infer- 
ring that  he  had  a  knowledge  of  it.'' 

It  is  not  perceived  that  this  case,  where  the  qaestion  of 
knowledge  was  left  to  the  jury,  can  give  support  to  the  rul- 
ing in  the  case  at  bar,  which  was  substantially,  as  I  under- 
stand it,  that  knowledge  must  be  conclusively  presumed  from 
the  fact  of  copartnership. 

The  case  of  Graham  v.  Pocock^  recently  decided  by  the 
Privy  Council  in  England,  is  not  without  bearing  upon  this 
case,  for  it  decides  that  one  partner  cannot  be  subjected  to 
a  penalty  for  an  illegal  entry  by  his  partner  of  goods  be- 
longing to  the  partnership  where  he  did  not  himself  per- 
sonally participate  in  such  entry.*  The  report  shows  that 
appeals  were  taken  from  judgments  in  two  actions  brought 
upon  an  ordinance  of  the  Colony  of  the  Cape  of  Good  Hope. 
That  ordinance  provided  that  no  goods  should  be  unladen 
from  a  ship  in  that  colony  until  entry  was  made  of  the  goods 
and  warrants  were  granted  for  their  unloading;  that  the 
person  entering  the  goods  should  deliver  to  the  collector  a 
bill  of  entry  containing,  among  other  things,  the  particulars 
of  the  quality  and  quantity  of  the  goods;  and  that  any  goods 
taken  or  delivered  from  a  ship,  by  virtue  of  an  entry  or  war- 
rant not  properly  describing  them,  should  be  forfeited.  The 
fiftieth  section  of  the  ordinance  further  provided  that  every 
person  who  should  assist,  or  be  otherwise  concerned,  in  the 
unshipping,  landing,  or  removal,  or  the  harboring  of  such 
goods,  should  be  liable  to  a  penalty  of  treble  the  value  thereof, 
or  to  a  penalty  of  a  hundred  pounds,  at  the  election  of  the 
ofiicers  of  the  customs.    The  first  action  was  brought  for 

*  Law  Reporu,  8  P.  B.  C.  846. 
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the  foifeiture  of  gooda  imported  by  the  respondents;  the 
second  action  was  brought  for  the  penalty  of  treble  the  value 
of  the  goods  under  the  fiftieth  section.  The  facts  of  the  cases 
were  these:  The  respondents,  Pocock  and  Matthew,  were 
partners,  doing  business  at  Cape  Town,  in  the  Colony  of 
Good  Hope.  Pocock,  whilst  in  England,  shipped  to  his 
partner  at  Cape  Town  twenty-five  packages  of  glassware 
and  three  carriages.  In  the  carriages  a  large  number  of 
corks  were  packed,  which  were  liable  to  duty.  When  the 
goods  arrived  at  Cape  Town,  the  respondent,  Matthew, 
made  an  entry  for  the  landing  of  the  glasHware  and  car- 
riages,  in  which  no  mention  was  made  of  the  corks.  For 
this  defect  in  the  entry  the  whole  shipment  was  seized. 
The  Supreme  Court  of  the  colony  decreed  a  forfeiture  of 
the  carriages,  but  gave  judgment  for  the  respondents  in  the 
action  for  the  penalty.  On  appeal  to  the  Privy  Council  it 
was  contended,  in  the  second  case,  that  the  respondent, 
Matthew,  who  made  the  entry,  was  liable  to  the  penalty  of 
treble  the  value  of  the  goods,  and  that  Pocock,  who  was  in 
England  at  the  time,  was  answerable  for  his  partner's  acts; 
but  the  court  held  that  Matthew  was  liable  for  the  penalty, 
and  that  Pocock,  his  partner,  was  not  liable.  Lord  Cairnes, 
who  delivered  the  opinion  of  the  court,  did  not  seem  to 
think  that  the  liability  of  Pocock  was  a  matter  to  be  con- 
sidered, he  not  having  participated  in  the  actual  entry.  **I 
may  put  out  of  the  case,"  be  said,  ^'the  firet  respondent, 
Pocock,  for  it  was  admitted  that  there  was  no  case  of  per- 
sonal culpability  against  him."  Personal,  not  imputed,  cul- 
pability was  here  considered  essential  to  a  recovery  by  the 
crown. 

It  will  be  found  on  examination  of  the  authorities  that  in 
all  cases  where  a  principal  or  partner  has  been  held  liable, 
penally  or  criminally,  for  the  act  of  his  agent  or  partner,  the 
act  was  originally  authorized  or  assented  to,  or  subsequently 
adopted.  The  question  in  such  cases  has  always  been  as  to 
the  effect  of  certain  acts  or  employment  as  evidence  of  au- 
thorization, assent,  or  adoption,  and  it  has  always  been  held 
a  matter  for  the  jury. 
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The  cases  of  Rex  v.  Alnum^  aud  Attorney^ General  v.  Sid- 
doTiy^  asaally  cited  against  this  posttipiiy  are  consistent  with 
it.  lu  the  first  case,  a  bookseller  was  proceeded  against  for 
a  libel  sold  in  his  bookstore  by  his  servant  in  the  coarse  of 
his  emplojmenty  and  Lord  Mansfield  held  that  the  relation 
of  the  defendant  to  the  act  of  sale  was  primd  fack  evidence 
to  establish  his  liability,  bat  that  he  might  avoid  it  by  show- 
ing that  ^*  he  was  not  privy  nor  assenting  to  it  nor  encour- 
aging W  Here  such  was  the  nature  of  the  employment  as 
to  imply  primd  facie  authorization  of  the  sale  and  consequent 
publication  of  the  libel  by  the  master. 

In  the  second  case,  a  trader  was  held  liable  to  a  penalty 
for  the  illegal  act  of  his  servant  done  in  conducting  his  busi- 
ness with  a  view  to  protect  smuggled  goods,  although  absent 
at  the  time.  The  case  was  an  information  for  penalties,  the 
second  conut  of  which  charged  that  the  defendant  had  har- 
bored and  concealed  property  upon  which  duties  had  not 
been  paid.  The  court  placed  great  reliance  upon  the  fact 
that  the  possession  of  the  property  without  explanation  was 
primd  facie  evidence  to  warrant  conviction,  and  that  the 
special  circumstances  detailed  in  connection  with  the  trans- 
action and  the  employment  of  the  servant  presented  t^  primd 
facie  case  of  authorization  by  the  master. 

There  are  numerous  cases  where  a  principal  or  partner 
will  be  held  liable  for  the  fraud  of  an  agent  or  partner 
although  entirely  ignorant  of  the  fraud,  as  where  goods  are 
obtained  by  false  and  fraudulent  representation;  but  the 
liability  in  such  cases  proceeds  upon  the  ground  that  the 
title  to  the  property  in  fact  never  passed  to  principal  or 
partnership.^ 

So  a  principal  or  partner  will  sometimes  be  held  liable  for 
the  fraud  of  the  agent  or  partner,  which  was  not  authorized, 
where  the  fruits  of  the  fraud  are  retained ;  but  the  liability 
in  these  cases  proceeds  upon  the  ground  that  one  cannot 

*  6  Burrow,  2686.  t  ^  Crompton  A  Jervis,  220. 

}  Kilby  V.  Wilson,  1  Ryan  A  Moody,  178;  Inring  v.  Motly,  7  Binghsm 
648;  Root  v.  French,  18  Wen<?en,  670;  Gary  «.  Hotoiling,  1  HiU,  811. 
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claim  imTnanity  by  reason  of  the  fraud,  and,  at  the  same 
time,  enjoy  the  benefits  of  the  transaction.  These  cases 
properly  fall  under  the  bead  of  impUed  adoption  of  the  act 
of  the  agent  or  partner.* 

So,  sometimes,  a  principal  or  partner  will  be  held  liable 
where  an  agent  or  partner  is  allowed  to  exhibit  an  apparent 
authority  which  he  does  not  possess,  and,  in  consequence, 
fraudnlently  obtains  the  property  or  services  of  third  parties; 
but  the  liability  in  such  cases  proceeds  upon  the  principle 
that  where  one  of  two  innocent  parties  must  sufier,  the  party 
who,  by  his  acts,  clothes  the  agent  with  the  apparent  au- 
thority, and  thus  enables  him  to  commit  the  fraud,  ought  to 
suffer.f 

In  all  these  cases  the  principals  or  partners  are  held  liable 
only  to  make  good  the  loss  occasioned  by  the  fraudulent  act 
of  the  agent  or  partner.  The  rule  which  governs  these  cases 
has  no  application  to  an  action  for  penalties,  which  goes  not, 
as  already  stated,  for  compensation  or  indemnification,  but 
for  punishment.  Where  penalties  which  are  punitive,  anc^ 
not  mere  liquidated  damages,  are  concerned,  there  must,  in 
all  cases,  be  personal  culpability  arising  from  original  au- 
thorization of  the  fraudulent  act,  or  assent  to  it,  or  its  sub- 
sequent  adoption  with  knowledge*  This  principle  is  of  the 
highest  importance,  and  its  conservation  is  essential  to  a  just 
administration  of  the  law.  As  this  principle  was  disregarded 
in  the  trial  of  this  case  in  the  court  below,  I  think  the  judg- 
ment should,  on  that  account,  as  well  as  for  the  other  rea- 
sons stated,  be  reversed  and  the  cause  remanded  for  a  new 
trial. 

Mr.  Justice  MILLER  concurred  in  the  foregoing  opinion 
on  the  ground  that  the  statute  of  1828  was  repealed  by  that 
of  1866,  and  on  the  point  that  the  act  of  1823,  when  in 


*  Bennett «.  Judson,  21  New  York,  238 ;  Veazie  v.  WilliamSi  8  Howard, 
184,  187. 

t  Locko  V.  Stearns,  1  Hetcalf,  560 ;  Story  on  Partnenhip,  sec.  108 ;  Stor/ 
on  Agency,  418;  Hem  v.  Nichols,  1  Salkold,  289. 
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force,  was  not  applicable  to  fraudalent  importers.  He 
stated  that  he  expressed  no  opinion  as  to  the  instructions 
imputing  knowledge  of  the  guilty  partner  to  the  others. 

Mr.  Justice  BRADLBY  concurred  generally ;  dissenting 
from  the  opinion  of  the  court,  on  all  the  points  taken  in  it. 


TwBNTT  Per  Cbnt.  Cabbs. 

Under  the  joint  retolation  of  Febnisry  28Ui,  1867,  incroMing  by  20  per  eeai. 
the  pay  of  employ^  In  the  Department  of  the  Interior,  Ao.,  and  in 
the  offloe  of  the  Capitol  and  Treatary  Extension  and  Commiuioner  of 
Public  Buildings,  neither  a  commission  nor  a  warrant  of  appointment 
is  necessary  to  entitle  an  employ^  to  the  benefit  of  the  provision  under 
consideration,  provided  be  was  actually  and  properly  employed  in  the 
office  of  the  Capitol  or  Treasury  Extension,  or  in  the  ofice  of  the  Com- 
missioner of  Public  Buildings,  if  it  appears  that  he  is  one  of  the  persona 
or  doss  of  persons  described  in  the  joint  resolution.  Persons  so  em- 
ployed are  properly  in  the  service  if  they  were  employed  by  the  head 
of  the  department,  or  of  the  bureaa,  or  any  division  of  the  department 
charged  with  that  duty  and  authorized  to  make  such  contracts  and  fix 
the  compensation  of  the  person  employed,  even  though  the  particular 
employment  may  not  be  designated  in  any  appropriation  act. 

Appeal  from  the  Court  of  Claims;  the  case  being  this: 
A  joint  resolution  of  Congress  of  February  28th,  1867,* 
provided : 

*'That  there  shall  be  allowed  and  paid  to  the  following  de- 
scribed persons  [whose  salaries  do  not  exceed  $3500]  now  em- 
ployed in  the  civil  urvice  of  the  United  States,  at  Washington, 
as  follows :  To  civil  officers  and  temporary  and  all  other  clerks, 
messengers,  and  watchmen,  including  enlisted  men  detailed  as 
such,  to  be  computed  upon  .the  gross  amount  of  the  compensa- 
tion received  by  them,  and  employ^  male  and  female,  in  the 
Executive  Mansion,  and  in  any  of  the  following-named  depart- 
ments, or  any  bureau  or  division  thereof,  to  wit :  State,  Treasury, 

*  14  SUt  at  Large,  669. 
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War,  Navy,  Interior,  Po8t  Office,  Attorney-Generars,  Agriculta- 
ral,  aod  indading  civil  officers  and  temporary,  and  all  other 
clerks  and  employ^,  male  and  female,  in  the  offices  of  the  Coast 
Survey,  Naval  Observatory',  Navy  Yard,  Arsenal,  Paymaster- 
General,  including  the  division  of  referred  claims,  Commissary- 
General  of  Prisoners,  Bureau  of  Reftigees,  Freedmcn,  and  Aban- 
doned Lands,  Quartermaster's,  Capitol  and  Treasury  Extension^ 
City  Post  Office,  and  Commissioner  of  Public  Buildings;  to  the 
photographer  of  the  Treasury  Department,  to  the  superintend- 
ent of  meters,  and  to  lamplighters  under  the  Commissioner  of 
Public  Buildings,  an  additional  compensation  of  20  per  centum 
on  their  respective  salaries  as  fixed  by  law,  or,  where  no  salary 
is  fixed  by  law,  upon  their  pay,  respectively,  for  one  year  from 
and  after  the  80th  day  of  June,  1866." 


L  FiTEPATBICK'S  AJXJ>  SEVXN  OTBEB  CASXS. 

This  joint  resolution  being  in  force,  several  persons,  named 
respectively  Fitzpatrick,  Hull,  Bohn,  Lytle,  Holbrook,  La 
Kieu,  Richards,  and  Newman,  and  whose  salaries  were  all. 
less  than  $8500,  filed  their  petitions;  each  setting  forth 
facts,  which,  if  true,  brought  him  within  the  act,  and  each 
claiming  the  20  per  cent,  additional.  By  the  finding  of  the 
Court  of  Claims  it  appeared  that  Fitzpatrick  was  an  em- 
ployi  in  the  ofiice  of  the  Commissioner  of  Public  Buildings, 
as  keeper  of  the  western  gate  of  the  Capitol;  that  Hall  was 
an  employ^  in  the  ofiice  of  the  Commissioner  of  Public 
Buildings,  in  that  part  of  the  Capitol  called  the  crypt ;  that 
Bohn  was  an  employ^  in  the  ofiice  of  the  Commissioner  of 
Public  Buildings,  as  a  laborer  on  the  public  grounds;  that 
Lytle  was  an  employ^  in  the  office  of  the  Commissioner  of 
Public  Buildings,  as  watchman  in  the  east  grounds  of  the 
Capitol ;  that  Holbrook  was  an  employ^  in  the  office  of  the 
Commissioner  of  Public  Buildings,  as  watchman  at  the 
stubies;  that  La  Rieu  was  an  employ^  in  the  same  office,  as 
watchman  in  the  Smithsonian  grounds ;  that  Richards  was 
an  employ^  in  the  same  office,  as  watchman  on  the  Capitol 
dome ;  and  Newman  was  an  employ^  in  the  same  office,  as 
captain  of  the  Capitol  police. 
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About  the  same  time  one  Miller  filed  a  petition  in  the 
Court  of  ClaimB,  alleging  that  he  bad  been  as  clerk  and  em- 
ployi  in  the  office  of  the  Capitol  Extension,  assigned  to  duty 
as  foreman  of  construction,  receiving  a  salary  of  $1800 ;  that 
he  was  in  the  civil  service  of  the  United  States  at  Washington, 
and  that  he  was  thus  entitled  to  an  addition  of  20  per  cent 
on  his  salary,  under  the  joint  resolution  above  quoted,  and 
asking  judgment  against  the  United  States  therefor.  The 
United  States  opposed  the  demand. 

The  court  found  as  fact: 

1.  That  the  claimant  was  appointed  foreman  of  carpenters 
by  the  Secretary  of  the  Interior  Department,  March  1st,  1866, 
at  a  salary  of  $1800  per  annum,  and  was  in  the  service  of 
the  United  States,  in  connection  with  the  Capitol  Extension^  at 
Washington,  D.  C,  continuously  from  June  80th,  1866,  to 
June  80th,  1867,  inclusive,  at  the  said  salary. 

2.  That  he  was  paid  monthly,  as  in  the  case  of  other  sala- 
ried officers ;  that  he  received  materials  for  the  work  upon 
the  Capitol  building;  made  up  daily  reports;  had  charge  of 
workmen,  and  performed  such  duties  as  were  assigned  him 
by  the  architect  of  the  Capitol  Extension,  and  was  paid  out 
of  the  said  fund  as  the  architect  of  the  Capitol  Extension, 
clerks,  and  others  connected  with  said  work,  viz.,  the  appro- 
priation for  the  Capitol  Extension. 

No  other  facts  than  those  above  mentioned  were  found  by 
the  court.  The  counsel  of  the  United  States,  however,  after 
adverting  to  the  fact  that  the  findings  contradicted  an  aver- 
ment of  the  petitioner  of  a  matter  within  his  own  knowledge, 
they  finding  that  he  was  appointed  foreman  of  carpenters 
March  1st,  1866,  at  a  salary  of  $1800  per  annum,  and  the 
counsel  stating — by  way  of  reconciling  the  discrepancy — that 
prior  to  March  1st,  1866,  the  claimant  was  employed  in  the 
same  capacity  as  thereafterwards,  but  at  a  compensation  of 
only  $5  per  day  of  actual  employment,  that  is,  exclusive  of 
Sundays,  or  about  $1500  per  annum ;  and  that  the  Secretary 
of  the  Interior,  on  March  1st,  1866,  wrote  the  following  letter: 
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'*  Wabbikqton,  D.  C,  March  2d,  1S66. 

*'Sib:  You  are  hereby  authorized,  fi*oin  and  aAor  the  Ist  of 
the  present  month,  to  paj  George  Miller,  timekeeper,  &e.,  on 
the  Capitol  Extension,  at  the  rate  of  $150  per  month,  for  the 
time  actaally  employed,  nntil  farther  orders. 

**  I  am,  sir,  very  respectfully,  your  obedient  servant, 

**  Jambs  Harlan, 

'•SecreUry." 

'*I>B.  Wm.  S.  Marsh, 

DttbuniDg  Agent,  Capitol  Extension." 

IIL  MAinffiNG's  Cass. 

Near  abont  the  same  time  one  Manning  filed  a  petition 
with  a  purpose  similar  to  that  with  which  the  others  filed 
theirs.  The  conrt  found  that  the  claimant  was  employed  as 
watchman  or  guard  at  the  jail  in  Washington,  for  one  year, 
at  a  salary  of  $1200  per  year,  paid  to  him  monthly  by  the 
disbursing  ofiicer  of  the  Department  of  the  Interior.  His 
pay  was  fixed  at  this  rate  by  the  Secretary  of  the  Interior, 
under  acts  of  Congress  which  plnce  the  jail  under  the  super- 
vision of  the  Department  of  the  Interior. 

The  Court  of  Claims  gave  a  decree  for  the  claimants  in 
all  of  the  cases,  and  the  United  States  appealed  in  all. 

Mr.  C.  H.  ITJly  Assistant  Attomey- General^  f^r  the  United 
StateSy  {Messrs.  L.  P.  Poland  and  N.  P.  Chijman^  contra^)  argued  : 

I.  Is  regard  to  Fitzpatrick  and  the  seven  other  Claimants, 

That  none  of  these  claimants  were  *^  employed  in  the  civil 
service  at  Washington,"  which  it  was  indispensable  that 
any  one  claiming  nnder  the  joint  resolution  should  be.  No 
officer,  clerk,  messenger,  watchman,  enlisted  man,  or  em- 
ploy6  being  entitled  unless  within  that  special  class;  a  class 
which  not  only  excluded  the  military  and  naval  branches, 
but  which,  in  reference  to  the  civil  branch,  comprises  only 
those  persons  who  fill  some  office  or  hold  some  appointment 
established  by  law. 

That  the  findings  of  the  Court  of  Claims  that  the  persons 
were  ^^ emphyfSj^  were  not  findings  of  fact,  but  findings  of 
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law,  and  therefore  not  findings  proper  for  the  court  to  have 
made  as  the  basis  of  its  conclosions;  that  being  findings  of 
law  they  were  re-exaniinable  in  this  court;  that  thus  re-ex- 
amined it  was  plain  that  the  word  employis  being  found  in 
the  phrase,  *^ all  other  c/^A-a  and  eraployfo/' was  to  be  re- 
garded as  meaning  employ^  whose  duties  were  clerical; 
moreover  that  the  "  employ^ "  meant  to  be  &vored  were 
"employes"  in  the  office  of  the  Commissioner  of  Public 
Buildings,  &e.;  that  is  to  say,  employes  having  appoint* 
ments  as  officers  in  the  edifice  appropriated  to  the  commis- 
sioner, to. 

IL  Ik  bbgabd  to  MniTiim, 

That  the  claimant  was  not  in  the  civil  service,  nor  even 
an  appointee  of  the  Secretary  of  the  Interior;  that  the  letter 
of  March  2d,  1866,  was  not  an  appointment  but  a  mere  order 
for  an  increiise  of  pay;  that  the  letter  showed  that  the  claim- 
ant was  in  the  service  of  the  United  States,  "in  connection 
with  the  Capitol  Extension,"  and  not  an  "  employ^  in  the 
Capitol  Extension."  Of  course  be  was  not  an  employ^  in 
any  other  of  tlic  departments. 

UL  Ik  seoabd  to  Makkiko, 

That  he  did  not  show  that  he  was  an  employ^  in  any  one 
of  the  departments,  or  in  any  bureau  or  division  thereof,  or 
in  any  office  named  in  the  resolution;  his  appointment  was 
not  authorized  by  statute,  nor  is  his  compensation  prescribed 
by  an  appropriation  act;  that  neither  his  employment  nor 
his  compensation  being  known  to  any  act  of  Congress,  be 
was  not  to  be  regarded  as  an  employ^  in  the  civil  service 
at  Washington. 

Mr.  Justice  CLIFFORD  delivered  the  opinion  of  the  court 
in  all  the  cases,  giving  it  as  follows: 

I.  Ik  FitzpatbicK'S  and  the  Sbyen  otheb  Cases. 

Twent}^  per  cent,  additional  pay  is  allowed  by  the  joint 
resolution  of  the  twenty-eighth  of  February,  1867,  to  cer- 
tain persons  or  classes  of  persons  therein  described,  who  are 
employed  in  the  civil  service  of  the  United  States  in  this 
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city,  whose  salaries,  as  lixed  by  law,  do  not  exceed  three 
thousand  five  hundred  dollars  per  annum,  to  be  paid  out  of 
any  money  in  the  treasury  not  otherwise  appropriated.* 

Objection  is  made  in  several  of  the  pending  cases  arising 
under  that  resolution  that  the  claimant  does  not  show  him* 
self  to  be  an  employ^  in  the  civil  service  of  the  United 
States,  which,  it  is  said  is  the  primary  condition  and  the 
one  required  to  be  shown  in  every  case  before  the  party  can 
lawfully  claim  the  prescribed  additional  compensation,  and 
the  attempt  is  made  by  the  appellants  to  restrict  the  mean- 
ing of  the  term  civil  service  so  as  to  exclude  all  persons  from 
the  benefits  of  the  provision  except  such  as  have  been  ap- 
pointed to  office  or  hold  appointments  of  some  kind  in  that 
service.  They  contend  that  the  words  *' in  the  civil  service" 
were  not  emploj'ed  merely  to  contradistinguish  the  service 
described  from  that  of  the  military  or  naval  service  of  the 
United  States,  but  also  to  show  that  the  persons  entitled  to 
the  benefits  of  the  enactment  must  be  persons  filling  offices 
or  holding  appointments  established  by  law. 

Beyond  doubt  those  words  were  intended  to  contradistin- 
guish the  service  described  from  that  of  the  military  or 
naval  service,  but  the  court  is  unable  to  concur  in  the  propo- 
sition that  they  were  also  intended  to  restrict  the  operation 
of  the  resolution  to  persons  in  office  in  the  civil  service,  or 
to  persons  holding  appointments  in  that  service  as  salaried 
officers. 

Certain  described  persons  and  classes  of  persons  are  plainly 
entitled  to  the  benefit  of  the  provision,  whether  regarded  as 
officers  or  as  mere  employes,  and  it  is  no  valid  argument 
against  that  proposition  to  show  that  there  are  or  may  be 
other  employes  or  persons  in  the  civil  service  here  who  are 
not  within  that  description,  as  the  terms  of  the  enactment 
are  special  and  do  not  extend  to  every  employment  in  that 
service,  but  only  to  the  described  persons  and  classes  of 
persons  therein  mentioiied. 

Civil  officers  whose  salaries,  as  fixed  by  law,  do  not  exceed 

*  14  Stat,  at  Large,  569. 
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three  thousAiid  five  hnndred  dollars  per  annum  are  clearly 
within  the  terms  of  the  resolution,  and  so  are  temporary 
and  other  clerks,  messengers,  and  watchmen,  inclading  en- 
listed men  detailed  as  such,  and  employes,  male  and  female, 
in  the  executive  mansion,  and  in  the  state,  treasury,  war, 
navy,  interior,  and  post  office  departments,  and  the  depart- 
ment of  justice,  or  in  any  bureau  or  division  of  such  a  de- 
partment, including  the  agricultural  bureau,  and  all  civil 
officers,  whether  permanent  or  temporary,  in  the  offices  of 
the  coast  survey,  naval  observatory,  navy  yard,  arsenal,  pay- 
roaster-general,  commissary-general  of  prisoners,  bureau  of 
refugees,  freedmen,  and  abandoned  lands,  office  of  quaVter- 
master,  capitol,  and  treasury  extension,  city  post  office,  and 
commissioner  of  public  buildings,  and  the  other  officers  and 
employes  described  in  the  same  resolution. 

By  the  finding  of  the  Court  of  Claims  it  appears  that 
Fitzpatrick  was  an  employ^  in  the  office  of  the  commis- 
sioner of  public  buildings,  as  keeper  of  the  western  gate  of 
the  Capitol;  that  Hall  was  an  employ^  in  the  office  of  the 
commissioner  of  public  buildings,  in  that  part  of  the  Capitol 
called  the  crypt;  that  Bohn  was  an  employ^  in  the  office  of 
the  commissioner  of  public  buildings,  as  a  laborer  on  the 
public  grounds;  that  Lytle  was  an  employ^  in  the  office  of 
the  commissioner  of  public  buildings,  as  watchman  in  the 
east  grounds  of  the  Capitol;  that  Holbrook  was  an  employ^ 
in  the  office  of  the  commissioner  of  public  buildings,  as 
watchman  at  the  stables;  that  Richards  was  an  employ^  in 
the  office  of  the  commissioner  of  public  buildings,  as  watch- 
man on  the  Capitol  dome;  and  that  Newman  was  an  em- 
p]oy6  in  the  office  of  the  commissioner  of  public  buildings, 
as  captain  of  the  Capitol  police.  Employes  in  the  office  of 
the  comniissioner  of  public  buildings  being  within  the  very 
words  of  the  joint  resolution,  the  Court  of  Claims  in  each 
of  these  cases  rendered  judgment  for  the  claimant,  and  the 
United  States  appealed  to  this  court. 

Most  of  the  defences  to  the  several  claims  have  already 
been  considered  in  the  remarks  preceding  the  statement  of 
the  case,  but  there  are  also  certain  speical  objections  which 
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deserve  some  conRideration,  as,  for  example,  it  is  insisted 
that  the  question  whether  the  chiimant  was  or  wns  not  an 
emplov6  in  the  oifice  of  the  commissioner  is  a  qaestion  of 
law  and  not  a  question  of  fact,  and  that  being  a  question  of 
law  it  may  be  re-examined  in  this  court. 

Whether  the  claimant  was  or  was  not  employed  by  the  com- 
missioner of  public  buildings  is  certainly  a  question  of  fact, 
but  the  question  as  to  what  relation  he  sustained  to  that 
office  may  perhaps  be  a  question  of  law,  as  assumed  by  the 
United  States.  What  they  contend  is  that  the  words  of 
the  act  **in  the  office  of"  have  respect  to  another  class  of 
employes,  that  those  words  refer  to  the  clerks  and  messen- 
ger and  the  like,  but  the  court  is  of  a  different  opinion,  as 
clerks  and  messenger  are  specially  mentioned  in  the  same 
enactment,  which  shows  that  the  words  **  employes  in  the 
office  of"  were  intended  to  embrace  a  class  of  persons  other 
and  dilFerent  from  the  persons  having  appointments  as  offi- 
cers hi  the  building  assigned  to  the  commissioner.  Such 
an  interpretation  would  be  too  restricted  to  comport  with 
the  general  scope  and  object  of  the  resolution,  or  with  any 
of  the  canons  of  construction  usually  applied  in  ascertain- 
ing the  meaning  of  a  remedial  law. 

Offices  may  be  and  usually  are  divided  into  two  classes— > 
civil  and  military.  Civil  offices  are  also  usually  divided 
into  three  classes — political,  judicial,  and  ministerial.  Po- 
litical offices  are  such  as  are  not  immediately  connected  with 
the  administration  of  justice,  or  with  the  execution  of  the 
mandates  of  a  superior,  as  the  President  or  head  of  a  de- 
partment Judicial  offices  are  those  which  relate  to  the 
administration  of  justice,  and  which  must  be  exercised  by 
the  persons  appointed  for  that  purpose  and  not  by  deputies. 
Ministerial  offices  are  those  which  give  the  officer  no  power 
to  judge  of  the  matter  to  be  done,  and  which  require  him  to 
obey  some  superior,  many  of  which  are  merely  employments 
requiring  neither  a  conimission  nor  a  warrant  of  appoint- 
ment, as  temporary  clerks  or  messengers.* 


*  MaUory'8  Case,  8  Nott  &  Huntington,  257;  Kirby's  Case,  lb.  265. 
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Neither  a  coTnraissioii  nor  a  warrant  of  appointment  is 
necessaiy  to  entitle  an  employ^  to  the  benefit  of  the  pro- 
vision under  consideration,  provided  he  was  actually  and 
properly  employed  in  the  executive  mansion,  or  in  any  of 
the  departments,  or  in  any  bureau  or  division  thereof,  or  in 
the  office  of  the  Capitol  or  Treasn  ry  Extension,  or  in  the  ofiice 
of  the  commissioner  of  public  buildings,  or  in  any  other  of 
the  ofiSees  therein  mentioned,  if  it  appears  that  he  is  one  of 
the  persons  or  class  of  persons  described  in  the  joint  reso- 
lution. Persons  so  employed  are  properly  in  the  service  if 
they  were  employed  by  the  head  of  the  department  or  of 
the  bureau  or  any  division  of  the  department  charged  with 
that  duty  and  authorized  to  make  such  contracts  and  fix  the 
compensation  of  the  person  employed,  even  though  the  par- 
ticular employment  may  not  be  designated  in  an  appropria- 
tion act. 

Many  persons  not  employed  as  clerks  or  messengers  of  a 
department,  are  in  the  public  service  by  virtue  of  an  em- 
ployment by  the  head  of  the  department  or  by  the  head  of 
some  bureau  of  the  department  authorized  by  law  to  make 
such  contracts,  and  such  persons  are  as  much  in  the  civil 
service  within  the  meaning  of  the  joint  resolution  as  the 
clerks  and  messengers  employed  in  the  rooms  of  the  depart- 
ment building.* 

Tested  by  these  rules  it  is  clear  that  each  of  the  eight 
claimants  whose  cases  are  under  consideration  were  em- 
ployes in  the  office  of  the  commissioner  of  public  buildings, 
and  that  the  judgment  of  the  Court  of  Claims  in  each  case 
was  correct. 

JUBOMSNT  IK  BACH  OASB  AniRMBI). 

n.  Ik  Mili.xb'8  Casb. 

Judgment  for  the  claimant  was  rendered  in  this  case  by 
the  Court  of  Claims  under  the  joint  resolution  of  Congress 

-■  -  - .  . 

*  United  8tatM  «.  Belew,  2  Brockenbroagh,  260;  Oraham  «.  United 
States,  1  Nott  &  Huntington,  880 ;  Commonwealth  v.  Sutherland,  8  Sergeant 
ft  Bawle,  149. 
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giving  additional  compensation  to  certain  employes  of  the 
government  in  the  civil  service  in  this  citj'.  Preceding  the 
entrj'  of  the  judgment  is  a  iindhig  of  the  facts,  which  is  also 
agreed  to  by  the  counsel  of  the  parties,  as  follows:  (1.)  That 
the  claimant  was  appointed  foreman  of  carpenters  bj'  the 
Secretary  of  the  Interior,  at  a  salary  of  eighteen  hundred 
dollars,  and  that  he  was  in  the  service  of  the  United  States, 
in  connection  with  the  Capitol  Extension,  continuously  for 
one  year  at  that  salary.  (2.)  That  he  was  paid  monthly,  as 
in  the  case  of  other  salaried  officers;  that  he  received  ma- 
terials for  the  work  upon  the  Capitol  building,  made  up 
daily  reports,  had  the  charge  of  workmen,  and  performed 
such  duties  as  were  assigned  him  by  the  architect  of  the 
Capitol  Extension,  and  that  he  was  paid  out  of  the  same  ap- 
propriation as  the  architect,  clerks,  and  others  connected 
with  that  work. 

Several  defences  were  set  up  by  the  appellants,  as  follows: 
(1.)  That  he  is  not  an  appointee  of  the  Secretary  of  the  In- 
terior, and  that  he  was  not  an  employ^  in  the  civil  service. 
(2.)  That  he  does  not  show  himself  to  have  been  an  em- 
ploy6  in  the  office  of  the  Capitol  Extension.  (8.)  That  he 
was  not  an  employ^  in  any  of  the  departments  specified  in 
the  joint  resolution. 

Support  to  first  proposition  is  supposed  to  be  derived  from 
the  fact  alleged  in  argument,  which  is  not  found  by  the 
court,  that  the  claimant  was  employed  in  the  first  place  at  a 
compensation  of  five  dollars  per  day,  exclusive  of  Sundays, 
and  from  the  copy  of  a  letter  not  introduced  in  evidence, 
addressed  by  the  Secretary  of  the  Interior  to  the  disbursing 
agent  of  the  Capitol  Extension,  in  which  he  gives  authority 
to  that  agent  to  pay  the  claimant  from  that  date  as  time- 
keeper. &c.,  on  the  Capitol  Extension,  at  the  rate  of  one  hun- 
dred and  fifty  dollars  per  mouth  for  the  time  he  actually 
worked  until  further  orders. 

Two  remarks  will  afford  a  sufficient  reply  to  those  sugges- 
tions: (1.)  That  such  evidence  cannot  be  received  in  this 
court  to  contradict  the  finding  of  the  Court  of  Claims.  (2.) 
Suppose  it  could,  it  would  constitute  no  defence  to  the  claim, 
VOL.  XIII.  87 
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as  it  only  ehows  a  mistake  iu  the  appellation  given  by  the 
government  to  the  employment  Enongb  appears  in  the 
letter  to  show  that  he  was  employed  by  authority  of  the 
Secretary  of  the  Interior,  and  that  his  compensation  was 
fixed  as  alleged,  by  the  Iiead  of  that  department.  Grant 
that  the  *etter  does  not  amount  to  a  warrant  of  appointment, 
still  if  it  be  admitted  as  evidence  it  clearly  shows  that  he 
was  employed  by  the  authority  of  the  secretary,  which,  in- 
stead of  contradicting,  actually  fortifies  the  finding  of  the 
court. 

Sufllcient  has  already  been  remarked  in  disposing  of  the 
firat  defence  set  up  by  the  appellants,  to  show  that  the  second 
cannot  be  sustained,  as  the  claimant  does  show  that  he  was 
employed  in  the  public  service  on  the  Capitol  Extension. 
Employed  as  he  was  by  the  authority  of  the  Secretary  of 
the  Interior,  it  is  clear  that  he  was  an  employ^  iu  the  civil 
service  in  that  department,  as  neither  a  commission  nor  a 
warrant  of  appointment  is  required  to  evidence  such  an  em- 
ployment. 

Argument  to  show  that  the  work  designated  by  the  words 
^*  Capitol  Extension ''  was  under  the  supervision  of  the  Secre- 
tary of  the  Interior  is  unnecessary,  as  the  act  of  Congress  of 
the  sixteenth  of  April,  1862,  provides  that  the  supervision 
of  the  Capitol  Extension  and  the  erection  of  the  new  dome 
be  and  the  same  is  hereby  transferred  from  the  War  De- 
partment to  the  Department  of  the  Interior. 

None  of  the  errors  assigned  can  be  sustained,  and  they  are 
accordingly  overruled. 

JUDGUSNT  AFFIRMXD. 

nL  Ik  liAinmro's  Casb. 

Persons  to  act  as  watchmen  or  guards  at  the  jails  in  this 
District  are  usually  selected  by  the  warden  of  the  jail,  sub- 
ject to  the  approval  of  the  head  of  the  department,  but 
their  number  and  the  amount  of  their  compensation  are 
fixed  by  the  Secretary  of  the  Interior,  as  they  are  paid  out 
of  the  judiciary  fund,  over  which  he  exercises  control. 

By  the  act  of  the  twenty-seventh  of  February,  1801,  the 
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custody  of  the  jaila  was  intrusted  to  tlie  marshal  of  the  Dis- 
trict, and  he  was  made  accoantable  for  the  safe  keeping  of 
the  prisoners.* 

Congress,  however,  on  the  twenty-ninth  of  February ,  1864, 
created  the  office  of  warden  of  the  jail,  and  enacted  that  he 
should  have  all  the  power  and  should  dii-icharge  all  the  duties 
previously  exercised  and  discharged  over  the  jail  and  the 
prisoners  by  the  marshal.f 

Supervisory  power  over  the  accounts  of  marshals  is  given 
by  the  act  of  Congress  upon  the  subject  to  the  Secretary  of 
the  Interior,  and  the  express  provision  is  that  the  warden 
shall  annually,  in  the  month  of  November,  make  a  detailed 
report  to  the  Secretary  of  the  Interior.^ 

Judgment  was  rendered  for  the  claimant,  and  the  court 
below  made  the  following  finding  of  facts:  (1.)  That  the 
claimant  was  employed  as  watchman  or  gaard  at  the  jail  in 
this  city  for  one  year,  at  a  salary  of  twelve  hundred  dollars 
per  year,  paid  to  him  monthly  by  the  disbursing  officer  of 
the  Department  of  the  Interior,  and  it  is  conceded  by  the 
appellants  that  the  pay  of  such  employes  was  fixed  at  that 
rate  by  the  secretary  of  that  department.  (2.)  That  he  made 
application  to  the  first  comptroller  of  the  treasury  for  the 
additional  compensation,  which  is  the  subject  of  contro- 
versy, and  that  his  application  was  refused. 

1.  Objection  is  made  in  this  case,  as  in  those  previously 
decided,  that  the  claimant  does  not  show  that  he  was  an  em- 
ploy6  in  erny  one  of  the  departments,  or  in  any  bureau  or 
division  thereof,  or  in  any  office  named  in  the  joint  resolu- 
tion. His  appointment,  it  is  said,  is  not  authorized  by 
statute,  nor  is  his  compensation  prescribed  by  any  appropri- 
ation act;  and  the  argument  is,  that  inasmuch  as  neither  his 
employment  nor  his  compensation  is  directly  known  to  any 
act  of  Congress,  he  cannot  be  regarded  as  an  eraployfe  in 
the  civil  service  of  the  United  States;  but  the  court  is  en- 
tirely of  a  different  opinion,  as  the  office  of  warden  is  an 


•  2  Btat.  at  Large,  106.  f  ^^  1^*  12.  }  18  Id.  12 ;  9  Id.  89& 
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office  created  by  law,  and  tbe  appointee  of  the  office  is  re^ 
qaired  to  report  to  the  Secretary  of  the  Interior. 

Gaarde  at  the  jail  are  selected  by  the  warden,  but  their 
compensation  is  fixed  by  the  Secretary  of  the  Interior,  and 
they  are  paid  by  him,  and  it  makes  no  difference  whether 
the  pay  is  charged  to  the  appropriation  for  the  department 
or  to  the  jodiciary  fond,  as  the  fact  remains  that  the  whole 
subject  is  under  the  supervision  of  the  head  of  that  depart- 
ment; whether  their  pay  is  charged  to  the  one  fund  or  to  the 
other,  the  charge  for  their  services  must  be  approved  by  the 
warden,  and  must  be  included  in  his  report  to  the  Secretary 
of  the  Interior,  where  the  same  is  subject  to  a  further  revi- 
sion. Evidently  they  are  employ^  in  a  bureau  or  division 
of  the  Interior  Department,  as  their  compensation  is  fixed 
by  the  head  of  that  department,  and  the  officer  by  whom 
they  are  employed  is  required  annually  to  make  a  detailed 
report  to  that  department  of  all  his  official  acts. 

Persons  employed  in  a  bureau  or  division  of  a  department 
are  as  much  employes  in  the  department,  within  the  mean- 
ing of  the  joint  resolution,  as  the  messengers  and  others 
rendering  service  under  the  immediate  supervision  of  the 
secretary,  or  those  specially  named  in  the  provision  as  en- 
titled to  its  benefits.  Unquestionably  guards  of  the  jail  are 
employes  of  the.  warden,  and  the  office  of  warden  of  the 
jail  is  a  bureau  or  division  of  the  Department  of  the  In- 
terior. 

Viewed  in  that  light,  as  the  case  must  be,  it  is  clear  that 
the  claim  is  well  founded,  and  we  are  all  of  the  opinion  that 
the  judgment  should  be 
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Under  the  ect  of  Stli  April,  1866  (14  Stat,  at  Large,  27],  Mm^timca  called 
■•The  Civil  Rights  Bill,"  nhicb  givMJuritdictiun  to  the  Circuit  Court 
of  all  cBOMt,  ciTil  and  criminal,  affteting  pertone  who  are  denied  or 
cannot  enforce  In  the  courtier  the  State  or  locality  wliore  Ibny  uaf  be, 
an;  of  the  right*  given  bj  the  act  (amung  which  i«  the  right  to  give 
evidence,  and  to  have  full  and  equal  benefit  of  all  1bw»  tind  proceeding! 
for  the  lecuritf  ofperton  and  property  a>  i»  enjoyed  by  vhile  citizcni), 
a  criminal  proucution  ii  not  to  be  considered  ai  "alTectiiig"  mere  wltr 
oewea  in  the  ca«e,  nor  any  per*oD  not  in  exitlence.  UHited  Stata  t. 
Ortiga  (S  Wbeaton,  167),  afDrmed. 

Error  to  tbe  Circuit  Court  for  the  District  of  KeDtack^; 
the  case  being  tliia: 

By  the  Revised  Statutes  of  Eeutacky,  publiehed  A.D. 
I860,*  it  is  enacted : 

"  That  a  slave,  negro,  or  Indian,  nhall  be  a  competent  witness 
in  tbe  case  of  the  commonwealth  for  or  against  a  stave,  negro, 
or  Indian,  or  in  a  civil  case  to  which  only  negroes  or  Indians 
are  parties,  but  tn  no  other  ease." 

This  eoactment  being  in  force  in  Kentucky,  the  thirteenth 
amendnieut  to  the  Constitation  was  procluimed  as  having 
been  doly  ratified,  and  a  part  of  it,  December  18th,  186o,t 
is  io  these  words : 

"Sectiok  1.  Neither  slavery  nor  involantary  servitade,  ex- 
cept as  a  panishment  for  crime,  whereof  the  party  shall  huve 
been  duly  convicted,  shall  exist  within  tbe  United  States,  or 
any  place  sabjoct  to  their  jurisdiction. 

"Section  2.  Congress  shall  havo  power  to  enforce  this  article 
by  appropriate  legislation." 

Tn  this  state  of  things.  Congress  on  the  9th  April,  1866, 
passed  an  act  entitled  "  An  act  to  protect  all  persons  in  the 
United  States  in  their  civil  rights,  and  furnish  the  means  of 
their  vindication."]:  The  first  section  of  that  act  declared  all 

*  Section  1,  cbapUr  107,  vol.  2,  p.  470. 

t  18  Stat  at  Large,  774.  J  1«  Id.  27. 


582  Bltcw  v.  Unitsd  Statss.  [Sop.  Ct 

StotemeDi  of  the  csm. 

periK>n8  born  in  the  United  States,  and  not  subject  to  any 
foreign  power,  exclnding  Indians  not  taxed,  to  be  citizens  of 
the  United  States,  and  it  enacted  that: 

*'  Sach  citizens,  of  every  race  and  color,  shall  have  the  same 
right  in  every  StatA  and  Territory  in  the  United  States  to  make 
and  enforce  contracts,  to  sue,  be  parties,  and  give  evidencty  to  in- 
herit, purchase,  lease,  sell,  hold,  and  convey  real  and  personal 
property,  and  U>full  and  equal  benefit  of  all  laws  and  proceedings 
for  the  security  of  person  and  property  as  is  enjoyed  by  white  citizens^ 
and  shall  be  subject  to  like  panishment,  pains,  and  penalties,  and 
to  none  other,  any  law,  statute,  ordinance,  regulation,  or  custom 
to  the  contrary  notwithstanding/' 

The  second  section  enacted: 

"  That  any  person  who,  under  color  of  any  law,  statute,  ordi- 
nance,  regulation,  or  custom,  shall  subject,  or  cause  to  be  sub* 
jected,  any  inhabitant  of  any  State  or  Territory  to  the  depriva- 
.  tion  of  any  right,  secured  or  protected  by  this  act,  or  to  different 
punishment,  pains,  or  penalties,  on  account  of  such  person  having 
at  any  time  been  held  in  a  condition  of  slavery,  or  involuntary 
servitude,  except  as  a  punishment  for  crime,  whereof  the  party 
shall  have  been  duly  convicted,  or  by  reason  of  his  color,  or 
race,  than  is  prescribed  for  the  panishment  of  white  persons, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  shall,  on  convic- 
tion thereof,  be  punished,^'  &c. 

Then  followed  the  third  section,  which  contains  this  en- 
actment : 

^*  That  the  District  Courts  of  the  United  States,  within  their 
respective  districts,  shall  have,  exclusively  of  the  courts  of  the 
several  States,  cognizance  of  all  crimes  and  offences  committed 
against  the  provisions  of  this  act,  and  also  concurrently  with  the 
Circuit  Courts  of  the  United  States^  of  all  causes,  civil  and  criminal^ 
affecting  persons  who  are  denied,  or  cannot  enforce  in  the  courts 
or  judicial  tribunals  of  the  State,  or  locality,  where  they  may 
be,  any  of  the  rights  secured  to  them  by  the  first  section  of  the 
act." 

The  section  then  provided  for  removal  into  the  Federal 
courts  of  any  suit  or  prosecution,  civil  or  criminal,  which 
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had  been,  or  might  hereafter  be,  conimeaced  agaiiiRt  anj 
such  person  for  any  cause  whatever. 

The  sixth  section  rendered  liable  to  fine  and  impri»onment 
any  person  who  should  obstruct  an  officer  or  other  pornon 
in  execution  of  process  under  the  act,  or  should  aid  a  }>erson 
arrested  to  escape,  or  conceal  a  person  for  whose  arrest  a 
warrant  had  been  issued. 

Id  this  state  of  thingn,  two  persons,  Blyew  and  Kennard, 
were  indicted  October  7th,  1868,  in  the  Circuit  Court  for  the 
District  of  Kentucky,  for  the  murder,  on  the  29th  of  August 
preceding,  within  that  district,  of  a  colored  woman  nnmed 
Lucy  Armstrong.*  The  indictment  contained  three  counts, 
all  of  them  charging  the  murder  in  the  usual  form  of  indict- 
ments for  that  offence,  and  with  sufficient  certainty.  But,  in 
order  to  show  jurisdiction  in  the  Circuit  Court  of  the  United 
States,  an  averment  was  made  in  the  first  count  that  the 
said  Lucy  Armstrong  was  a  citizen  of  the  United  States, 
having  been  born  therein,  and  not  subject  to  Buy  foreign 
power ;  that  she  was  of  the  African  race,  and  was  above  the 
age  of  seventy -five  years ;  that  Blyew  and  Kennard  (the  per- 
sons indicted)  were  white  persons,  each  of  them  at  the  time 
of  the  alleged  killing  and  murder  above  the  age  of  eighteen 
years;  that  the  said  killing  and  murder,  done  and  committed, 
as  averred,  were  seen  and  witnessed  by  one  Richard  Foster, 
and  one  Laura  Foster,  citizens  of  the  United  States,  having 
been  born  therein  and  not  subject  to  any  foreign  power, 
both  of  the  African  race;  and  that  the  said  Lucy  Armstrong, 
Richard  Foster,  and  Laura  Foster  were  then  and  there  de- 
nied the  right  to  testify  against  the  said  Blyew  and  Kennard, 
or  either  of  them,  concerning  the  said  killing  and  murder. 
In  the  courts  and  judicial  tribunals  of  the  State  of  Kentucky, 
solely  on  account  of  their  race  and  color.  The  second  and 
third  counts  contained  substantially  the  same  averments. 

To  this  indictment  the  defendants  pleaded  specially  that 
before  it  was  found  they  had  been  in  custody  of  the  author- 

*  The  murder  and  indictment  were,  it  »eems,  after  the  ratification  of  the 
fourteenth  amendment,  which  was  proclaimed  July  20ih,  1868.  (15  Stat,  at 
Large,  706.) 
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ities  of  the  State,  and,  after  examination,  had  been  held  tc 
answer  for  the  killing  of  Lucy  Armstrong,  which  was  the 
same  offence  as  that  charged  in  the  Circuit  Court;  but  on 
demurrer  the  plea  was  overruled,  and  the  case  went  to  trial 
upon  the  issues  found  by  a  replication  to  the  p]ea  of  not 
guilty.  During  the  progress  of  the  trial  the  court  sealed 
several  exceptions  to  the  admission  of  evidence  offered  by 
the  United  States,  and  a  verdict  of  guilty  having  been  re- 
turned, a  motion  was  made  in  arrest  of  judgment,  which 
the  court  also  overruled.  The  ground  alleged  for  this  mo- 
tion was,  that  *^  the  facts  stated  in  the  indictment  did  not 
constitute  a  public  offence  within  the  jurisdiction  of  the 
court." 

There  were  thus  three  questions  presented  by  the  recordr 

First  Whether  the  Circuit  Court  had  jurisdiction  of  the 
offence  charged  in  the  indictment  ? 

Second.  Whether  the  court  erred  in  sustaining  the  de 
murrer  to  the  defendants'  special  plea  ? 

Third.  Whether  the  evidence  to  which  the  defendants  ob- 
jected should  have  been  received  ? 

Of  course,  if  the  first  question  was  resolved  in  the  nega- 
tive, any  resolution  of  the  remaining  ones  became  unnec- 
essary. 

The  case  was  brought  here  on  error  under  the  tenth  sec- 
tion of  the  already  mentioned  act  of  Congress,  which  pro- 
vides *^  that,  upon  all  questions  of  law  arising  in  any  cause 
under  the  provisions  of  this  act,  a  final  appeal  may  be  taken 
to  the  Supreme  Court  of  the  United  States." 

The  murder  for  which  the  defendants  were  convicted, 
and  as  they  now  sought  to  show  illegtilly,  had  been  one  of 
peculiar  atrocity.  A  number  of  witnesses  testified  that  on 
a  summer  evening  of  1868  (August  29th),  towards  eleven 
o'clock,  at  the  cabin  of  a  colored  man  named  Jack  Foster, 
there  were  found  the  dead  bodies  of  the  said  Jack,  of  Saliie 
Foster,  his  wife,  and  of  Lucy  Armstrong,  for  the  murder  of 
whom  BIyew  and  Kennard  stood  convicted;  this  person,  a 
blind  woman,  over  ninety  years  old,  and  the  mother  of  Mrs. 
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her  dignity  and  an  ontrage  on  the  peace  of  a  community 
which,  by  the  organic  law  of  the  land,  was  placed  under  her 
Bole  protection ;  that  her  law  was  offended  by  it,  and  that 
none  but  she  had  a  right  to  enter  into  judgment  with  the 
perpetrators  of  it ;  that  no  other  state,  sovereignty,  princCi 
or  potentate  on  earth  had  made  or  could  make  any  law  which 
would  punish  that  offence  at  that  place;  that  the  United 
States  had  never  pretended  that  a  murder  within  the  limits 
of  a  State  was  an  offence  against  thenij  and  that  it  was  no 
more  an  offence  against  the  United  States  than  it  was  against 
the  republic  of  France  or  the  empire  of  Oermany,  contended 
that  the  Circuit  Court  had  no  jurisdiction,  because— 

1st.  Whether  the  act  of  Congress  did  or  did  not  embrace 
this  case,  it  was  a  sheer,  flat  breach  of  the  Constitution;  that 
the  amount,  quantity,  and  extent  of  the  judicial  power  of 
the  United  States  was  defined  by  and  limited  by  the  2d  sec- 
tion  of  Article  HI  of  the  Constitution,  which  says : 

"  1.  The  judicial  power  shall  extend  to  all  cases,  in  law  and 
equity,  arising  under  this  Constitution,  the  laws  of  the  United 
States,  and  treaties  made,  or  which  shall  bo  made,  under  their 
authority;  to  all  cases  affecting  ambassadors,  other  public  min- 
isters, and  consuls;  to  all  cases  of  admiralty  and  maritime  juris- 
diction; to  controversies  to  which  the  United  States  shuli  be  a 
party ;  to  controversies  between  two  or  more  States ;  between 
a  State  and  citizens  of  another  State;  between  citizens  of  dif- 
ferent States ;  between  citizens  of  the  same  State  claiming  lands 
under  grants  of  different  States,  and  between  a  State,  or  the 
citizens  thereof,  and  foreign  states,  citizens,  or  subjects." 

Thus  far  the  power  went  and  no  farther.  By  no  construc- 
tion— not  even  the  loosest— could  it  be  extended  to  the  pun- 
ishment of  offences  against  the  State.  Yet  this  act  gave  ex- 
clusive jurisdiction  to  the  Federal  courts  and  a  total  denial 
of  all  right  on  the  part  of  the  State  to  interfere  in  any  case 
that  affects  a  negro;  which  a  case  no  doubt  does  where  a 
negro  is  a  party.  Such  a  condition  of  things  could  not  be 
tolerated  by  any  State,  even  if  it  extended  to  great  cases. 
But  the  act  extended  the  jurisdiction  of  the  Federal  courts 
exclusively  of  that  of  the  State  to  all  cases  affecting  negroes; 
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Federal  courts.  If  a  fight  take  place  between  white  men 
at  a  barbecae,  or  militia  muster,  or  cross-roads  meeting-— 
though  it  concern  nobody  but  white  men— they  cannot  be 
indicted  for  the  oflTence  in  any  court  of  Kentucky  if  one 
single  iiegro  in  the  whole  crowd  eaw  the  thing  done;  and 
if  actually  bo  indicted,  white  men,  in  order  to  be  acquitted, 
need  only  prove  themselvea  guilty  and  that  their  crime  was 
committed  in  the  presence  of  a  negro!  To  such  results 
does  the  view  of  the  court  below,  that  a  case  between  the 
State  and  white  men  *^  affects"  negroes,  if  any  negro  is  a 
witness,  necessarily  lead. 

Mr.  A.  T,  Akerman,  Atiormy-General^  and  Mr.  B.  H.  Bristow^ 
Solicitor '  General^  contra  : 

1.  The  thirteenth  amendment  to  the  Constitution  worked 
a  radical  change  in  the  condition  of  the  United  States.  But 
it  did  not  execute  and  was  not  meant  to  execute  itself.  Ap- 
propriate Congressional  legislation  was  provided  for.  Most 
of  the  members  of  the  Congress  who  passed  the  civil  rights 
bill  were  members  of  the  Congress  which  framed  the  thir- 
teenth amendment.  This  fact  adds  to  the  probability  of 
contbnnity  to  the  purpose  of  the  amendment,  independently 
of  which  special  argument  presumptions  are  always  in  favor 
of  the  constitutionality  of  an  act  of  Congress.  Indeed,  till 
the  beginning  of  the  rebellion,  this  court  rarely  decided  one 
unconstitutional.  The  cases  of  Marbury  v.  Madison*  and  per- 
haps Scoil  V.  Sandford;\  are  the  only  ones  we  recall.  If  the 
thirteenth  amendment  be  liberally  construed  the  act  of  Con- 
gress is  legislation  quite  appropriate.  The  amendment  as  a 
remedial  one  must  be  so  construed.  The  obvious  intention 
was  to  remove  an  existing  evil,  which  was  recognized  as  the 
cause  of  the  civil  strife  in  which  the  country  was  engaged^ 
and  to  confer  freedom  upon  the  slave  as  a  reward  for  his 
military  service  in  the  preservation  of  the  government.  It 
is  unreasonable  to  suppose  that  the  framers  of  this  amend- 
ment, with  this  end  in  view,  should  have  been  content  to 


*  1  Cranch,  187  f  ^^  Howard,  898. 
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BOt  apply.  That  case  arose  on  a  claase  of  the  Constitotipa 
which  gives  the  Federal  court  jorisdicti on  in  all  ^  cases"  of 
a  particular  sort.  The  act  now  under  consideration  employs 
the  phrase  ^^causeSj  civil  and  crrtninal/'  This  is  broader 
language,  and,  taken  in  connection  with  the  title  and  subse- 
quent sections  of  the  act,  must  be  understood  in  the  sense 
of  causes  of  civil  action  and  causes  of  criminal  prosecution.  It 
cannot  be  said  that  in  no  case  is  any  one  aftected  by  a  cause 
who  is  not  a  party  to  the  legal  proceeding  growing  out  of 
such  cause.  This  was  the  view  maintained  on  the  Circuit, 
after  great  consideration,  by  Swayne,  J.,  in  United  States  v. 
Rhodes*  which  arose  on  this  act  of  Congress,  and  where  the 
same  arguments  were  used  against  the  jurisdiction  as  here. 

[Some  discussion,  not  material  to  be  reported,  was  also 
had  at  the  bar  by  the  counsel  on  both  sides,  as  to  whether 
the  case  was  properly  brought  here  by  vorii  of  error;  and  also 
as  to  the  respective  jurisdictions  of  the  District  and  Circuit 
Courts  under  the  2d  and  8d  sections  of  the  act.] 

Mr.  Justice  STRONG  delivered  the  opinion  of  the  court 

Addressing  ourselves  to  the  first  of  the  questions  pre- 
sented by  the  record — the  question  of  jurisdiction — ^it  may 
be  remarked  that  clearly  the  Circuit  Court  had  no  jurisdic- 
tion of  the  crime  of  murder  committed  within  the  district 
of  Kentucky,  unless  it  was  conferred  by  the  third  section  of 
the  act  of  Congress  of  April  9th,  1866. 

It  must  be  admitted  that  the  crimes  and  offences  of  which 
the  District  Courts  are,  by  this  section,  given  exclusive  ju- 
risdiction, are  only  those  which  are  against  the  provisions  of 
the  act,  or  those  enumerated  in  the  second  and  sixth  sections, 
and  that  the  *^  causes,  civil  and  criminal,"  over  which  juris- 
diction is,  by  the  second  clause  of  the  section,  conferred 
upon  the  District  and  Circuit  Courts  of  the  United  States 
concurrently,  are  other  than  those  of  which  exclusive  juris- 
diction is  given  to  the  District  Courts.    They  are  described 

«  1  Abbott's  United  States,  29. 
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may  be  called  as  a  witness.  It  will  not  be  thoagbt  tbat 
Congress  intended  to  give  to  tbe  Bistrict  and  Circuit  Courts 
jnrisdictiou  over  all  causes  both  civil  and  criminaL  They 
have  expressly  confined  it  to  causes  affecting  certain  persons. 
And  yet,  if  all  those  who  may  be  called  as  witnesses  in  a 
case,  and  who  may  be  alleged  to  be  important  witnesses, 
were  intended  to  be  described  in  the  class  of  persons  affected 
by  it,  and  if  the  jurisdiction  of  the  Federal  courts  can  b^ 
invoked  by  the  assertion  that  there  are  persons  who  may  be 
witnesses,  but  who,  because  of  their  race  or  color,  are  in- 
competent to  testify  in  the  courts  of  the  State,  there  is  no 
cause  either  civil  or  criminal  of  which  those  courts  may  not 
at  the  option  of  either  party  take  jurisdiction.  The  statute 
of  Kentucky  which  was  in  existence  when  this  indictment 
was  found,  and  which  denied  the  right  of  Richard  Foster 
and  Laura  Foster  to  testify  in  the  courts  of  the  State,  en- 
acted as  follows :  *^  that  a  slave,  negro,  or  Indian  shall  be  a 
competent  witness  in  the  case  of  the  commonwealth  for  or 
against  a  slave,  negro,  or  Indian,  or  in  a  civil  case  to  which 
only  negroes  or  Indians  are  parties,  but  in  no  other  case/' 
It  will  be  observed  that  this  statute  prohibits  the  testimony 
of  colored  persons  either  for  or  against  a  white  person  in 
any  civil  or  criminal  cause  to  which  he  may  be  a  party.  If, 
therefore,  they  are  persons  affected  by  the  cause,  whenever 
they  might  be  witnesses  were  they  competent  to  testify,  it 
follows  that  in  any  suit  between  white  citizens,  jurisdiction 
might  be  taken  by  the  Federal  courts  whenever  it  was  al- 
leged that  a  citizen  of  the  African  race  was  or  might  be  an 
important  witness.  And  such  an  allegation  might  always 
be  made.  So  in  all  criminal  prosecutions  against  white  per- 
sons a  similar  allegation  would  call  into  existence  the  like 
jurisdiction.  We  cannot  think  that  such  was  the  purpose 
of  Congress  in  the  statute  of  April  9th,  1866.  It  would  seem 
rather  to  have  been  to  afford  protection  to  persons  of  the 
colored  race  by  giving  to  the  Federal  courts  jurisdiction  of 
cases,  the  decision  of  which  might  injuriously  affect  them 
either  in  their  personal,  relative,  or  property  rights,  when- 
ever they  are  denied  in  the  State  courts  any  of  the  rights 
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the  African  mce,  and  for  that  reason  denied  the  right  to 
testify  in  the  Kentucky  courts.  In  no  sense  can  she  be  said 
to  be  aifected  by  the  canse.  Manifestly  the  act  refers  to 
persons  in  existence..  Bhe  was  the  victim  of  the  frightful 
outrage  which  gave  rise  to  the  cause,  but  she  is  beyond  being 
afiected  by  the  cause  itself. 

The  conclusions  to  which  we  have  come  are  sustained,  we 
think,  fully  by  the  judgment  of  this  court  in  UniUd  States  r. 
Ortega*  in  which  the  opinion  was  delivered  by  Mr.  Justice 
Washington.  It  was  the  cose  of  an  indictment  in  the  Cir- 
cuit Court  for  offering  violence  to  the  person  of  the  Spanish 
niinister,  contrary  to  the  law  of  nations  and  the  act  of  Con- 
gress.  The  second  section  of  the  third  article  of  the  Con* 
stitntion  ordains  that  the  judicial  power  of  the  United  States 
shall  extend  to  all  cases  affecting  ambassadors,  other  public 
ministers  and  consuls,  and  that  in  all  cases  affecting  aniba^ 
sadors,  other  public  ministers  and  consuls,  the  Supreme 
Court  shall  have  original  jurisdiction.  The  defendant  was 
convicted,  and  on  motion  in  arrest  of  judgment,  the  question 
was  presented  to  this  court  (and  it  was  the  only  one  decided), 
whether  it  was  a  case  affecting  an  ambassador,  or  other 
public  minister.  The  court  unanimously  ruled  that  it  was 
not.  The  violence  out  of  which  the  indictment  grew  was 
committed  upon  a  public  minister,  and  he  was  a  competent 
and  material  witness.  But  he  was  ruled  to  be  not  a  person 
affected  by  the  case,  because  it  was  a  public  prosecution  in- 
stituted and  conducted  by  and  in  the  name  of  the  United 
States,  and  for  the  purpose  of  vindicating  the  laws  of  nations 
and  that  of  the  United  States,  in  the  person  of  a  public 
minister,  offended  by  an  assault  committed  on  him  by  a  pri- 
vate individual.  It  is,  said  the  court,  a  case  then,  which 
affects  the  United  States  and  the  individual  whom  they  seek 
to  punish ;  but  one  in  which  the  minister  himself,  although 
he  was  the  person  injured  by  the  assault,  has  no  concern, 
either  in  the  event  of  the  prosecution,  or  in  the  costs  attend- 
ing it.    What  was  meant  by  the  phrase  **  a  case  affecting,'* 
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was  tbns  early  defined,  and  we  are  bound  to  preaiinie  that 
Congress,  when  they  used  the  same  word  ^'affecting"  in  the 
act  of  1866,  intended  to  have  it  bear  its  defined  meaning. 
This  is  according  to  a  welMcnown  rale  of  construction. 

An  attempt  has,  however,  been  made  to  discriminate  be- 
tween the  words  **case  aflfecting,"  as  found  in  the  constitu- 
tional provision,  and  the  words  *^  cause  affecting,''  contained 
in  the  act  of  Congress.  We  are  unable  to  perceive  any  sub- 
stantial ground  for  a  distinction.  The  words  *^case"  and 
**  cause  "  are  constantly  used  as  synonyms  in  statutes  and 
judicial  decisions,  each  meaning  a  proceeding  in  court,  a 
suit,  or  action.  Surely  no  court  can  have  jurisdiction  of 
either  a  case  or  a  cause  until  it  is  presented  in  the  form  of 
an  action.  We  regard,  therefore,  The  United  Stales  v.  Ortega 
as  an  authority  directly  in  point  to  the  effect  that  witnesses 
in  a  criminal  prosecution  are  not  persons  affected  by  the 
cause.  It  necessarily  results  from  this  that  jurisdiction  of 
the  offence  for  which  these  defendants  were  indicted,  was 
not  conferred  upon  the  Circuit  Court  by  the  act  of  Congress. 

It  is  unnecessary,  therefore,  to  consider  the  other  ques- 
tions presented  by  the  record. 

Judgment  reversed. 

The  CHIEF  JUSTICE  was  not  present  at  the  argument, 
and  took  no  part  in  the  judgment 

Mr.  Justice  BRADLEY,  with  whom  concurred  Mr.  Jus- 
tice SWAYNE,  dissenting. 

I  dissent  from  the  opinion  of  the  court  in  this  case  for  the 
following  reasons: 

The  civil  rights  bill  (passed  April  9th,  1866,  and  under 
which  the  indictment  in  this  case  was  found  and  prosecuted) 
was  primarily  intended  to  carry  out,  in  all  its  length  and 
breadth,  and  to  all  its  legitimate  consequences,  the  then 
recent  constitutional  amendment  abolishing  slavery  in  the 
United  States,  and  to  place  persons  of  African  descent  on  an 
equality  of  rights  and  privileges  with  other  citizens  of  the 
United  States.    To  do  this  effectually  it  was  not  only  neces- 
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miry  to  declare  this  equality  and  impope  peoalties  for  its  vio- 
latiohy  but,  as  far  as  practicable,  to  counteract  those  unjust 
and  discriminatiug  laws  of  some  of  the  States  by  which  per- 
sons of  African  descent  were  subjected  to  punishments  of 
peculiar  harshness  and  ignominy,  and  deprived  of  rights  and 
privileges  enjoyed  by  white  citizens. 

This  general  scope  and  object  of  the  act  will  often  furnish 
us  a  cine  to  its  just  construction.  It  may  be  remarked,  how- 
ever, that  the  terms  of  the  act  are  broad  enough  to  embrace 
other  persons  as  well  as  those  of  African  descent,  but  that  is 
a  point  not  now  in  question  in  this  case. 

The  first  section  declares  that  all  persons  born  in  the 
United  State^$,  not  subject  to  a  foreign  power,  and  not  in* 
eluding  untaxed  Indians,  are  citizens  of  the  United  States, 
and  that  each  citizens,  of  every  race  and  color,  without  re- 
gard to  previous  condition  of  slavery,  shall  have  the  same 
right,  in  every  State  and  Territory  in  the  United  States,  to 
niuke  and  enforce  contracts;  to  sue,  be  parties,  and  give 
evidence;  to  inherit,  purchase,  lease,  sell,  hold,  and  convey 
real  and  personal  property,  and  to  the  full  and  equal  benefit 
of  all  laws  and  proceedings  for  the  security  of  person  and 
propert}',  as  is  enjoyed  b}'  white  citizens,  and  shall  be  sub- 
ject to  like  punishment,  pains,  and  penalties,  and  to  none 
other,  any  law  or  custom  to  the  contrary  notwithstanding. 

This  is  the  fundamental  section  of  the  act.  All  that  fol- 
lows is  intended  to  secure  and  vindicate,  to  the  objects  of  it, 
the  rights  herein  declared,  and  to  establish  the  requisite  ma- 
chinery for  that  end. 

This  section  is  in  direct  conflict  with  those  State  laws 
which  forbade  a  free  colored  person  to  remove  to  or  pass 
through  the  State,  from  having  firearms,  from  exercising  the 
functions  of  a  minister  of  the  gospel,  and  from  keeping  a 
hou8e  of  entertainment;  laws  which  prohibited  all  colored 
j)er8oiKs  from  being  taught  to  read  and  write,  from  holding 
or  conveying  property,  and  from  being  witnesses  in  any  case 
where  a  white  perf^on  was  concerned ;  and  laws  which  sub- 
jected them  to  cruel  and  ignominious  punishments  not  im- 
posed upon  white  persons,  such  as  to  be  sold  as  vagrants,  to 
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be  tied  to  the  whipping-post,  &c.,  &c.  All  these,  and  all 
other  discriminations,  were  intended  to  be  abolibhed  and 
done  away  with. 

The  second  section  makes  it  a  misdemeanor,  puniKliahle 
by  fine  or  imprisonment,  for  any  person,  under  color  dfany 
law  or  castom,  to  deprive  any  inhabitant  of  a  State  or  Terri- 
tory of  any  right  secured  by  the  act,  or  to  subject  him  to 
different  punishment  or  penalties  on  account  of  his  having 
been  a  slave,  or  by  reason  of  his  color  or  race,  than  i^^  pre- 
scribed for  the  punishment  of  white  persons. 

The  third  section  proceeds  to  confer  upon  the  District 
Courts  of  the  United  States,  exclusive  of  the  State  conrt.s, 
jurisdiction  to  try  these  offences,  and  then  follows  the  clause 
under  which  the  indictment  in  the  present  case  was  found, 
declaring  that  the  said  District  Courts  shall  also  have  cogni- 
zance, concurrently  with  the  Circuit  Courts  of  the  United 
States,  "of  all  causes,  civil  and  cvimiua]^  affecting  persons 
who  are  denied,  or  cannot  enforce  in  the  courts  or  judicial 
tribunals  of  the  State,  or  locality  where  they  may  be,  any  of 
the  rights  secured  to  them  by  the  first  section,"  with  right 
of  removal  of  causes  from  State  courts,  Ac.  It  is  evident 
that  the  provisions  of  the  second  section,  making  it  a  irrim- 
inal  offence  to  deprive  a  person  of  his  rights,  or  to  subject 
him  to  a  discriminating  punishment,  would  fail  to  reach  a 
great  number  of  cases  which  the  broad  and  liberal  provisions 
of  the  first  section  were  intended  to  cover  and  protect.  The 
clause  in  question  is  intended  to  reach  these  cases,  or,  at 
least,  a  large  class  of  them.  It  provides  a  remed}-  where 
the  State  refuses  to  give  one;  where  the  mischief  consists  in 
inaction  or  refusal  to  act,  or  refusal  to  give  requisite  relief; 
whereas  the  second  section  provides  for  actual,  positive  in- 
vasion of  rights.  Thus,  if  the  State  should  refuse  to  allow  a 
freedman  to  sue  in  its  courts,  thereby  denying  him  judicial 
relief,  or  should  fail  to  provide  laws  for  the  punishment  of 
white  persons  guilty  of  criminal  acts  against  his  person  or 
property,  thereby  denying  him  judicial  redress,  there  can  be 
no  doubt  that  the  case  would  come  within  the  scope  of  the 
clause  under  consideration.     Suppose   that,  in   any  State, 
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assault  and  battery,  mayhem — nay,  murder  itself,  conld  be 
perpetrated  upou  a  colored  man  with  impauity,  no  law  being 
provided  for  punishing  the  offender,  would  not  that  be  a 
case  of  denial  of  rights  to  the  colored  population  of  that 
State?  Would  not  the  clause  of  the  civil  rights  bill  now 
under  consideration  give  jurisdiction  to  the  United  States 
courts  in  such  a  case?  Tet,  if  an  indictment  should  be 
found  in  one  of  those  courts  against  the  offender,  the  tech* 
nical  parties  to  the  record  would  only  be  the  United  States 
as  plaintiff  and  the  criminal  as  defendant.  Nevertheless 
could  it  be  said,  with  any  truth  or  justice,  that  this  would 
not  be  a  cause  affecting  persons  denied  the  rights  secured  to 
them  by  the  first  section  of  the  law  ? 

The  case  before  us  is  just  as  clearly  within  the  scope  of 
the  law  as  such  a  case  would  be.  I  do  not  put  it  upon  the 
ground  that  the  witnesses  of  the  murder,  or  some  of  them^ 
are  colored  persons,  disqualified  by  the  laws  of  Kentucky  to 
testify,  but  on  the  ground  that  the  cause  is  one  affecting  the 
person  murdered,  as  well  as  the  whole  class  of  persons  to 
which  she  belonged.  Had  the  case  been  simple  assault  and 
battery,  the  injured  party  would  have  been  deprived  of  a 
right,  enjoyed  by  every  white  citizen,  of  entering  a  com- 
plaint before  a  magistrate,  or  the  grand  jury,  and  of  appear- 
ing as  a  witness  on  the  trial  of  the  offender.  I  say  **  right,'' 
for  it  is  a  right,  an  inestimable  right,  that  of  invoking  the 
penalties  of  the  law  upon  those  who  criminally  or  feloniously 
attack  our  persons  or  our  property.  Civil  society  has  de- 
prived us  of  the  natural  right  of  avenging  ourselves,  but  it 
has  preserved  to  us,  all  the  more  jealously,  the  right  of 
bringing  the  offender  to  justice.  By  the  common  law  of 
England  the  injured  party  was  the  actual  prosecutor  of 
criminal  offences,  although  the  proceeding  was  in  the  king's 
name;  but  in  felonies,  which  involved  a  forfeiture  to  the 
crown  of  the  criminals  property,  it  was  also  the  duty  of  the 
crown  ofiicers  to  superintend  the  prosecution.  And,  although 
in  this  country  it  is  almost  the  universal  practice  to  appoint 
public  and  ofiScial  prosecutors  in  criminal  cases,  yet  it  is  the 
right  of  the  injured  party,  and  a  duty  he  owes  to  society,  to 
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be  a  cause  affecting  him  though  dead.  The  object  of  proee- 
cution  and  puniBhment  is  to  prevent  crime,  as  well  as  to  vin- 
dicate public  justice.  The  fear  of  it,  the  anticipation  of  it, 
stands  between  the  assassin  and  his  victim  like  a  vindictive 
shade.  It  arrests  his  arm,  and  loosens  the  dagger  from  his 
grasp.  Should  not  the  colored  man  have  the  segis  of  this 
protection  to  guard  his  life,  as  well  as  to  guard  his  limbs,  or 
his  property?  Should  he  not  enjoy  it  in  equal  degree  with 
the  white  citizen  ?  In  a  large  and  just  sense,  can  a  prose- 
cution for  his  murder  affect  him  any  less  than  a  prosecution 
for  an  assault  upon  him?  He  is  interested  in  bothalike. 
They  are  hi3  proleciion  against  violenee  and  wrong.  At  at  1  events 
it  cannot  be  denied  that  the  entire  class  of  peraons  under 
disability  is  affected  by  prosecutions  for  wrongs  done  to  one 
of  their  number,  in  which  they  are  not  permitted  to  testify 
in  the  State  courts. 

I  am  well  aware  of  the  case  of  Ortega,  who  was  indicted 
in  the  Circuit  Court  for  offering  violence  to  the  person  of 
the  Spanish  minister.  The  defendant  claimed  that  it  was 
"a  case  affecting  a  public  minister,"  and  under  the  Consti- 
tution  cognizable  only  in  the  Supreme  Court.  But  the  court, 
taking  the  strict  and  technical  view,  decided  that,  being  a 
criminal  case,  in  which  the  United  States  was  plaintiff*  and 
the  offender  was  defendant,  they  only  were  the  parties  whom 
the  case  affected,  .  Conceding  that  this  decision  was  good  law 
for  the  purposes  of  that  case,  I  do  not  feel  that  I  am  bound 
by  it  in  this.  The  effect  of  that  decision  was,  that  the  Con- 
stitution in  giving  the  Supreme  Court  jurisdiction  in  cases  af- 
fecting ambassadors,  other  public  ministera  and  consuls,  only 
intended  to  give  these  public  persons  the  right  to  sue  and  be 
sued  in  the  Supreme  Court.  In  the  case  before  us,  I  think 
Congress  meant  a  great  deal  more  than  this  when  it  gave  the 
United  States  courts  cognizance  of  all  causes,  civil  and  crimi^ 
i}al^  affecting  persons  who  are  denied  or  cannot  enforce  in  the 
courts  of  the  State  any  of  the  rights  secured  by  the  first 
section  of  the  act. 

I  have  considered  the  case  irrespective  of  the  fact  that  the 
witijesses  of  the  transaction  were  all  colored  people  who,  at 


Dec  1871.]        Blybw  r.  "CTnitbd  States.  601 


opinion  of  Bradley  and  SwajnOi  J  J.,  dissenting. 

the  time  this  indictment  was  found,  were  denied  the  riglit  to 
testify  against  white  persons  in  Kentucky.  I  have  placed  it 
on  the  sole  ground,  that  prosecutions  for  crimes  committed 
against  colored  persons,  are  causes  which,  in  the  sense  of 
the  civil  rights  hill,  most  seriously  afiect  them ;  and  that  in 
Kentucky  they  were  denied  the  privilege  of  being  witnesses 
in  these  causes.  I  do  not  mean  to  be  understood  as  saying 
that  every  cause  in  which  a  colored  person  may  be  called  as 
a  w*itness,  for  that  reason  belongs  to  the  cognizance  of  the 
United  States  courts.  In  ordinary  cases  of  a  civil  character, 
the  party  calling  such  a  person  as  a  witness  is  the  person 
affected.  Such  party,  be  he  black  or  white,  may  except  to 
the  rejection  of  his  witness,  and  bring  the  ease  to  this  court 
by  writ  of  error  from  the  State  court  of  last  resort  under  the 
25th  section  of  the  Judiciary  Act.  A  defendant  in  a  crimi- 
nal  prosecution  may  do  the  same  thing  where  a  bill  of  ex- 
ceptions is  allowed  in  criminal  cases. 

To  conclude,  I  have  no  doubt  of  the  power  of  Congress 
to  pass  the  law  now  under  consideration.  Slavery,  when  it 
existed,  extended  its  influence  in  every. direction,  depressing 
and  disfranchising  the  slave  and  his  race  in  every  possible 
way.  Hence,  in  order  to  give  full  effect  to  the  National  will 
in  abolishing  slavery,  it  was  necessary  in  some  way  to  coun- 
teract these  various  disabilities  and  the  effects  flowing  from 
them.  Merely  striking  off  the  fetters  of  the  slave,  without 
removing  the  incidents  and  consequences  of  slavery,  would 
hardly  have  been  a  boon  to  the  colored  race.  Hence,  also, 
the  amendment  abolishing  slavery  was  supplemented  by  a 
clause  giving  Congress  power  to  enforce  it  by  appropriate 
legislation.  No  law  was  necessary  to  abolish  slavery;  the 
amendment  did  that.  The  power  to  enforce  the  amendment 
by  appropriate  legislation  must  be  a  power  to  do  away  with 
the  incidents  and  consequences  of  slavery,  and  to  instate  the 
freedmen  in  the  full  enjoyment  of  that  civil  liberty  and 
equality  which  the  abohtion  of  slavery  meant. 

In  my  opinion  the  judgment  of  the  Circuit  Court  should 
be  affirmed. 
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Three  appeals  in  equity  against  eoHeetors  and  the  Conmissioner  of  Internal 
Beyenue  dismissed,  the  pleadings  not  showing  the  citiaenship  required 
by  the  Judiciary  Act;  and  the  bills  having  been  all  filed  subsequently 
to  the  18th  July,  1866,  when  the  act  of  1888|  which  gave  Jurisdiction  to 
the  courts  of  the  United  States  of  suits  under  the  Internal  Revenue 
Acts  against  collectors  and  others,  without  regard  to  citiaenship,  waa 
repealed. 

Motion  by  Mr.  C.  H.  HUl^  Assisiani  Aiiom^* General  {Mr. 
Edxoard  JRoby^  oppoewg^  to  diemiss  three  appeals  fi*om  the 
Circuit  Ccart  for  the  Northeru  Dietrict  of  Illiuois;  the  ap» 
peals  being  from  decrees  iu  equity  dismissing  the  cases  for 
want  of  jorisdictioD. 

The  first  bill  described  the  complainant  as  a  citizen  of  the 
State  of  Illinois,  and  one  defendant  (Rollins)  as  of  the  Dis- 
trict of  Colnmbiay  and  a  citizen  of  the  State  of ,  and 

other  defendants  (Allen  and  Ferguson)  as  citizens  of  the 
State  of  Illinois. 

The  second  bill  described  the  plaintiff  as  a  citizen  of  the 
State  of  Illinois^  and  three  defendants  (Mann,  Allen,  and 
Ferguson)  as  citizens  of  the  State  of  Illinois,  and  one  d^ 
fendant  (Delano)  as  Commissioner  of  Internal  Revenue, 
without  averring  that  he  was  a  citizen  of  any  State. 

The  third  bill  described  the  plaintiff  as  a  citizen  of  the 
State  of  Illinois,  and  did  not  aver  that  any  of  the  defendants 
were  citizens  of  any  other  State. 

All  the  bills  were  filed  subsequently  to  the  18th  July,  1866, 
when  the  act  of  1888,  which  gave  jurisdiction  to  the  courts 
of  the  United  States  of  suits  under  the  Internal  Revenue  Acts 
against  collectors  and  others,  without  regard  to  citizenship, 
was  repealed.* 

The  CHIEF  JUSTICE  delivered  the  opinion  of  the  court 
It  is  manifest  that  the  averments  of  citizenship  iu  neither 

*  Insurance  Co.  v.  Bitchie,  6  Wallace,  644;  18  Stat  at  Large,  241;  14 
Id.  172. 


Deal871.]    Ih8 


St 


of  the  bills  are  e 
tioQ  under  the  i 
subsequent  to  th< 
When  these  si 
act  in  force  giviii 
by  the  records. 
Circuit  Court  wa 
each  case  for  wai 
court  in  the  seve: 


Ihs 

Th«  granting  or  refhs 
the  discretion  of 
not  ground  for  ei 

Error  to  the  ( 

JUr.  M.  H.  Cai 
Dickj  contra. 

Mr.  Justice  ST 
opinion  of  the  co 

The  suit  was  b 
ance.  Upon  lool 
was  tried  by  a  j 
parties;  that  the 
found  a  verdict  i 
duly  entered.  A 
being  taken  by  t 
the  court  to  set  ai 
the  following  gro 

That  the  verdi 
against  the  law  s 
the  verdict  was  ui 


604  DooLBT  V.  Smith.  [Bap.  Ct 


SuteoiMit  of  tb«  ease. 


ruled  the  motion.  To  this  the  assurers  excepted,  and  in 
their  bill  of  exceptions  have  set  ont  all  the  evidence  given 
in  the  case.  The  only  point  to  which  onr  attention  has  been 
called  by  their  counsel  in  this  conrt  is,  that,  according  to  the 
evidence  thus  set  out,  the  plaintiff  was  clearly  not  entitled 
to  recover. 

The  granting  or  overruling  of  a  motion  for  a  new  trial  in 
the  courts  of  the  United  States  rests  wholly  in  the  discretion 
of  the  court  to  which  the  motion  is  addressed.  This  is  so 
well  pettled  that  it  is  unnecessary  to  remark  further  upon 
the  subject* 

JUDQMBHT  AFFIRICXD. 


DooLET  V.  Smith. 


1.  A  pl«a  which  states  that  the  sum  due  on  a  promiisorj  note  is  a  certain 
amount,  on  a  certain  day,  and  avers  a  tender  on  that  day  of  the  sum 
due  in  legal  tender  notes  of  the  United  States,  is  a  good  plea  of  tender. 

2  In  a  suit  on  such  note  an  order  of  court  made  by  consent  that  the  money 
might  bo  withdrawn  from  court,  without  prejudice  to  the  validity  of  the 
tender,  cannot  be  supposed  to  be  the  reason  why  the  court  held  the  plea 
bad  un  demurrer. 

8.  As  the  record  in  this  case  showed  no  other  reason  why  the  Court  of  Ap* 
peals  of  Kentucky  sustained  a  demurrer  to  the  plea  thun  that  it  was 
made  in  legal  tender  notes  of  the  United  States,  it  sufflciently  appeared 
that  the  question  of  the  validity  of  these  notes  as  a  tender  was  made  and 
decided  in  the  negative. 

4.  This  court,  therefore,  has  Jurisdiction  to  review  the  Judgment;  and 
'though  the  note  sued  on  was  made  before  the  passage  of  the  legal  tender 
statutes  by  Congress,  held  that  the  tender  was  a  valid  tender,  and  that 
the  Judgment  of  the  court  below  must  be  reversed. 

Motion  by  Mr.  W.  H.  Wadsworihy  for  ike  defendant  in  error 
{Mr.  O.  DaciSj  opposing)^  to  dismiss  a  writ  of  error  to  the 
Court  of  Appeals  of  the  State  of  Eentuckyy  taken  od  the 
assumption  that  the  case  came  within  that  provision  of  the 

*  Henderson  v.  Moore,  6  Cranch,  11 ;  fiarr  v.  Grata 's  Heirs,  4  Wheaton, 
220;  Doswell  v.  Be  La  Lanza,  20  Howard,  29;  Schuchardt  v.  Aliens,  1  Wal- 
lace, S**!. 
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the  note,  and  to  this  action  Doolej  answered,  referring  to 
his  petition  in  the  former  case,  and  making  his  allegattoa 
therein,  of  a  tender,  his  answer  in  this  case,  and  prating 
that  the  two  be  coDsoIidated,  which  was  ordered  by  the 
coort.    Soiilh  demurred  generally  to  Boolej's  answer. 

On  these  pleadings  the  case  was  submitted  to  the  ooart, 
which  ordered  both  demarrera  to  be  sustained  and  rendered 
a  judgment  for  Smith  for  the  amount  due,  with  interest 
until  paid,  withoat  regard  to  the  tender.  This  jadgment 
was  affirmed  by  the  Court  of  Appeals  of  Kentucky,  to  which 
the  jireeeiit  writ  of  error  is  directed. 

Some  attempt  ie  made  in  argnment  to  show  that  the  court 
might  have  rested  its  judgment  on  the  tusufficiency  of  the 
amount  tendered  without  regard  to  the  character  of  the  cni^ 
rency  offered ;  bat  as  the  petition  of  plaintiff,  Dooley,  which 
is  adopted  as  his  answer  iu  the  suit  of  Smith,  expressly  avers 
that  by  reason  of  payments  already  made,  the  sum  due  on 
the  day  of  the  tender  was  the  precise  sura  tendered,  this  feet 
must  be  taken  as  confessed  by  the  demurrer  of  Smith.  As 
regards  the  sufficiency  of  the  tender  of  18fi4,  it  is  immaterial, 
as  it  was  not  relied  on  by  the  plea. 

So,  also,  the  argument  that  the  tender  paid  into  court 
having  been  withdrawn  before  judgment,  that  fiwt  justified 
the  judgment,  is  answered  by  the  record,  which  shows  that 
it  was  withdrawn  by  a  consent  order  of  the  court,  which 
provided  (hut  the  legal  effect  of  the  tender  should  be  the 
same  as  it  would  be  if  the  money  remained  in  court 

If  the  teuder  was  good  its  effect  was  to  stop  the  running 
of  interest,  and  the  judgment  of  the  court  gave  interest  ex 
preesly,  as  though  no  teuder  had  been  made. 

In  short,  it  is  not  possible  to  examine  the  record  and  dis- 
cover any  ground  on  which  the  plea  of  tender  by  Dooley 
was  held  bad  on  demurrer  but  the  iact  that  it  was  made  in 
legal  tender  notes  of  the  United  States. 

This  court,  therefore,  boa  jurisdiction. 

The  recent  decision  here,  overruling  Sepbum  v.  Griawold,* 

•  Legal  Teudw  Cmm,  12  WallaM,  ttT. 
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wrvcd,  or  oar  gorernmcnt  will  inmtmblj  drift  flvm  dw 
■jit«in  Mtabliihed  hy  oar  fiitbMt  into  a  tmI  otntralistd  and 
aonaolidated  goTemmmt 
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L  ViMra  In  tomMtnthm  of  ra  ■fwiw—t  1;  pabltaWi  to  psj  Ub  «  m»> 
tail  MiB  of  noiMjf  ud  tW  pwftraHUH*  of  iptriltd  dnliw  is  cokm^ 
Um  with  tfa*  paUkMtM,*  rqMTlOTof  J«dici>l  «mUom  igrMd  la  IBM 
■<  t«  fnrnUi  in  naniueript  tba  raporti  of  kUeoMrt  for  pabUntioa,"  witk 
M  ■ddltioBil  claoM  that  Um  "  paUbhon  ihall  han  tbo  coiqrr%bt  af 
aaU  report*,  to  th«H  t»i  thrir  awlgw  fcrawr,"  JhM;  ob  WII  iUd  bf 
tha  rapoHar'a  axMOlriz  for  fqlDBetlca,  and  aoaavBt  of  prolti  aftar  Iha 
axplratioB  of  twaa^-^ht  yaan  from  tha  Bntrjr  af  c^jright  (A.D. 
IBM),  that  tha  pabUUara  had  a  ftill  right  of  ^party  ta  IbamanDierlpt ; 
and  Bccord<D(1j  that  thayeooM  paUiah  mMot\jfot  tha  twntj-eight 
Taart  durtng  whfoh  tba  a«t  of  JSmy  Slat,  1790  (tba  aaly  eopjright  aot  hi 
forca  whan  tha  afraaaMnI  waa  nadn),  jpiaa  an  anthor  and  hb  aaa^fiu 
tka  axalaaiTa  right  to  print,  raprint,  pobliah,  and  vand,  bat  abo  dorlnf 
tba  funrtaan  yean  granted  b;  an  act  of  Sd  February,  18S1,  aubaeqiMotly 
paaiad.by  which  the  ezcIutiTe  right  waa  continued  to  tbaanthor  If  aliva, 
or  If  dead  to  hU  wUbw,  tkUd,  or  dUU«i;  iha  raportar  not  having  diad 
till  1668. 

S.  BM,  funbar,  that  tbb  vlaw  wai  conSrsMd  bj  tha  fhet  that  a  notloa  bad 
haen  givan  in  1906,  by  tha  reporlar  to  bb  pubUibera,  that  ha  blnMaif 
claimed  tba  right  to  pnUi^  on  tha  azplratlM  of  the  Int  twenty-dgbt 
yanr*,  and  fin-bid  than  to  pnblltb  Atrtbar,  and  that  thaj  In  reply  deniad 
bb  right  and  araartad  their  own,  and  that  tbongb  the  reporter  HTed,  at 
already  *aid,  till  IBeS,  tea  yMia  aAer  tbb  oorrtapondenoe,  no  fkirther 
■otiea  wat  taken  of  thb  n^eet,  and  no  attempt  hjf  tha  raportar,  by  net 
or  proteit,  to  iatarltea  with  the  enarciaa  of  tha  right  of  the  puhllahara 
to  pablbh  and  aril. 

Apfsal  from  a  decree  of  the  CiroDit  Cbart  for  tfae  Booth* 
em  District  of  Kew  York;  the  caee  being  thos: 

CoDgresi  by  a  copyright  law  of  81et  May,  1790,*  enacted 
that  the  aathor  and  aatbors  of  any  book  or  books,  "  and  hie 
or  their  ezecntors,  admioiatrators,  or  aamgnt,"  should  hare 
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the  sole  right  and  liberty  of  printing,  reprinting,  publishing, 
and  vending  sncb  book  or  books  for  the  term  of  fourteen 
years.  And  if,  at  the  expiration  of  the  said  term  the  said 
author  or  authors  should  be  alive,  that  the  same  exclusive 
right  should  be  continued  to  him  or  them,  ^^  his  or  their 
executors,  administrators,  or  assigns^  for  the  further  term  of 
fouKeen  years." 

With  this  law  in  force  as  governing  tlie  subject  of  copy- 
rights, the  late  Mr.  Alonzo  Paige,  of  New  York,  reporter  of 
its  Conrt  of  Chancery,  entered,  on  the  7th  of  October,  1828, 
into  an  agreement  with  Gould  &  Banks,  law  publishers  of 
that  State,  thus: 

^*  That  the  said  Alonco  daring  the  term  of  five  years  from  the 
28th  of  April  last,  shall  and  will  furnish  the  said  Gould  &  Banks, 
in  manuscript^  the  reports  of  the  said  court  for  publication^  and 
that  the  said  Gould  k  Banks  shall  have  the  copyright  of  said  re- 
ports to  them  and  their  heirs  and  assigns  forever. 

*'And  the  said  Gould  &  Banks  agree  to  and  with  the  said 
Alonzo,  that  they  will  publish  said  reports  in  royal  octavo  voU 
umcs  of  botwoen  600  and  700  pages,  on  paper  and  type  suitable 
for  such  a  work ;  that  they  will  deliver  to  the  said  Alonzo  twelve 
copies  free  of  expense ;  that  they  will  sell  said  reports  to  the 
members  of  the  bar  of  New  York  at  a  sum  not  exceeding  86  per 
volume,  bound  in  calf,  for  each  volume  they  shall  so  sell  within 
one  year  next  subsequent  to  the  publication  of  such  volume. 

*<  And  the  said  Gould  &  Banks  agree  to  pay  to  the  said  Alonzo 
flOOO  per  volume  for  every  volume  they  shall  publish,  and  at 
the  same  rate  for  less  than  a  volume,  within  six  months  after 
the  publication  of  each  volume. 

''It  is  understood  that  the  said  Alonzo  is  to  read  and  correct 
the  proof-sheets  of  said  reports  as  the  same  are  furnished  him." 

Mr.  Paige  did  accordingly  furnish  to  Gould  &  Banks  the 
manuscript  of  the  volume  known  as  Ist  Paige's  Chancery 
Reports;  and  on  the  5th  of  January,  1830,  Gould  &  Banks 
took  out  the  copyright  therefor  in  their  own  names. 

On  the  8d  of  February,  1831,  that  is  to  say,  about  two 
years  and  a  half  after  the  date  of  the  agreement  between 
VOL.  XIII.  89 
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the  parties,  Congrau  ameDded  the  copyright  law,*  enlarging 
the  rights  of  copy.    The  new  otatate  eoacted: 

"  That  WheDOver  n  copyright  shall  have  been  heretofore  ob> 
tainod  by  un  author  ...  of  any  book,  Ac,  if  sach  author ...  be 
living  at  the  passage  of  this  act,  theo  sucb  antbor  . . .  shall  con- 
tinae  to  have  the  same  exclusive  right  to  his  book, . . .  with  the 
benefit  of  each  and  all  the  proviMions  of  thisact  forthesecnrity 
thereof,  for  such  additional  period  of  time  as  will,  together  with 
the  time  which  shall  have  elapsed  fh)in  the  first  entry  of  said 
eopyrlf{ht,  make  up  the  term  of  twenty-eight  years. 

"That  if  at  the  expiration  of  the  aforesaid  term  of  years, 
snch  author ...  be  still  livtng,  and  a  oltisen  ...  of  the  United 
States,  or  ronidcnt  therein,  or  being  deud,i>hall  have  left  a  widow, 
or  child,  or  children,  either  or  all  then  liviog,  the  same  exclusive 
right  shall  be  continued  to  such  author;  ...  or  if  dead,  Ihat  to 
tuck  widow  attd  ckUd  or  children  for  the  fbrther  term  of  fourteen 
years." 

The  twenty-eight  years  of  right  given  by  the  act  of  1790, 
expired  on  the  6th  of  January,  lt$58.  GooM  &  Banks  con- 
ceiving themselves  to  be  entitled  to  renewal  under  the  act 
of  1881,  on  the  8d  of  October,  1857,  went  through  the  oaual 
process  to  secure  a  copyright  for  the  exteuded  term.  Mr. 
Paige,  on  (he  8d  of  January,  18&8,  conceiving  that  the  exten- 
sion ennred  to  his  benefit,  did  the  same,  and  on  the  18th  fol- 
lowing informed  Qould  &  Bunks  tbnt  he  had  thus  renewed 
his  copyright,  and  calling  their  atteiitioD  to  the  fiict,  that  by 
this  renewal  "all  right  on  their  part  to  print,  publish,  or 
Tend  volnme  first  of  his  reports  had  ceased,"  and  calling  oa 
them  "henceforth  to  refrain  from  printing,  pnbliahing,  or 
vending  it."  To  this  Qonid  &  Banks,  referring  to  the  con- 
tract of  October  7tb,  1838,  reply : 

"  First.  Tour  manuscripts  were  flimished  to  ns  for  pnblicatioD 
without  limit  as  to  time,  and,  therefore,  whatever  be  your  rights 
under  the  law  of  1881,  we  have  an  anlimited  license  to  publish 
and  sell. 

"  In  the  second  place,  where  the  entire  interest  in  the  copy- 

•  4  But.  M  Lwt^  •». 
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after  have  gninted  to  him;"  hy  which  it  might  be  inferred 
that  he  meant  to  part  with  more  property  thau  he  had;  an 
iiif'ei-eiice  nut  to  be  made  easily  in  any  cane.  Qtiestions  have 
arisen  oflen  in  the  kindred  case  of  patents,  how  far  a  grant 
of  a  patent  right  carried  a  subsequent  extension  of  it,  la 
Wilson  V.  Rouasenu*  a  covenant  by  the  patentee  prior  to  the 
patent  act  of  18S6,  which  authorized  extensioiiB,  that  the 
covenantee  should  liave  the  benefit  of  any  improvement  in 
the  macliinery,  or  aUtralion  or  rmewal  of  the  patent,  waa 
held  not  to  exclude  en  extension  by  an  administrator  under 
that  act;  and  this  court  was  not  unanimous  in  holding  that 
an  extension  passed  even  in  such  a  case  as^tfroa^  Cowpany 
T.  Trimble,^  wliero  a  patentee  conveyed  all  the  right,  title, 
and  interest  which  he  had  in  the  "same  invention,"  as  se- 
cured to  him  by  letters-patent,  and  also  all  "  the  right,  title, 
and  inlerost  which  may  be  secured  to  him  from  timt  to  time, 
the  same  to  be  held  by  the  assignee  for  his  own  use  and  for 
that  of  his  legal  repiesentatives,  "to  the  full  end  of  the  term 
for  which  said  letters  are  on  may  be  granted." 

2.  The  copyright  not  of  1790  gives  the  right  to  the  author 
and  to  his  a.'isiytis.  The  act  of  1831  which  created  this  new 
term,  gives  it  specifically  to  the  author  if  living,  to  hia 
f'lmilj  if  he  is  dead.  Assignees  are  not  mentioned  in  it,  nor 
provided  for.  It  looks  much  as  if  Congress  in  this  case  had 
meant  epecinlly  to  take  care  of  men  of  literary  genius;  often 
as  we  know  not  men  of  business,  and,  therefore,  subject  to 
be  hardly  dealt  with  by  the  trade.  A  book  is  rarely  much 
demanded  ai>er  it  has  been  published  twenty-eight  years. 
Some  books,  the  works  of  men  of  high  genius,  are  as  much 
so  or  more  than  ever.  The  provision  seems  specially  to  have 
been  for  the  authors  of  them ;  and  fiir  their  families;  just 
as  Congress  by  various  acts  provides  for  our  soldiers,  oar 
occupnnta  of  bounty  lands,  making  very  liberal  provision  for 
them  and  for  tlieir  families,  but  declaring  that  their  vendees 
shall  take  nothing.  Mr.  G.  T.  Curtis,  in  his  work  on  Copy- 
riglit,!  questions  whether  the  author  by  auy  assignment 
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teiiRton  granted  1>y  the  Btntate  of  1881,  sn  extenBion  con- 
ferred oti  the  author  and  hU/amt^,  and  where  the  rights  of 
aeaigiiB  aeem  to  have  beeo  carefiill;  excluded. 

Messrs.  Joseph  Laroque  and  E.  E.  Andersm,  emira. 

Mr.  Justice  DAVI8  delivered  the  opinion  of  the  coart 

The  whole  controversy  tnrns  opon  the  troe  interpretation 
of  the  agreemeut  made  on  the  7th  October,  1828. 

Independent  of  &\\y  statutory  provision  the  right  of  an 
anthor  in  and  to  his  nitpubliehed  mauuecripts  is  full  and 
complete.  It  is  bis  property,  and,  like  any  other  property, 
is  subject  to  his  dispoeal.  He  may  assign  a  qualified  interest 
in  it,  or  make  an  absolute  conveyance  of  the  whole  interest 

The  question  to  be  solved  is,  do  the  terms  of  this  agree- 
ment show  the  intent  to  part  with  the  whole  interest  in  the 
publication  of  this  book,  or  with  a  partial  and  limited  in- 
terest f 

The  agreement  on  the  one  side  is  "to  furnish,  in  mana- 
script,  the  reports  of  said  court  for  publication,"  with  an  ad- 
ditional clnuse  that  tlie  publishers  "  shall  have  the  copyright 
of  said  reports  to  them  and  their  assigns  forever."  The 
cause  or  consideration  of  this  ogreement  is  a  stipulation  by 
the  other  side  for  u  certain  sum  of  money,  and  the  perform- 
ance of  certain  duties  in  connection  with  the  publication. 

It  is  insisted  by  the  appellants  that  a  jast  interpretation 
confines  the  agreement  to  u  mere  assignment  of  the  interest 
in  such  copyright,  as  is  provided  for  in  the  act  of  Hist  May, 
1790;  that  this  wus  the  law  in  force  when  the  contract  was 
entered  into;  that  the  fourteen  years  (herein  provided  for, 
with  the  right  to  a  prolongation  of  fourteen  years  ntore,  is 
alt  that  the  publishers,  at  most,  are  entitled  to,  and  that  they 
are  excluded  necessarily  from  the  benefit  of  the  provisions 
conferred  by  the  act  of  the  8d  February,  18S1,  granting  to 
authors  an  additional  extension  of  fourteen  years. 

In  our  view  this  is  too  narrow  a  construction.     The  fair 
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which  we  are  now  raferriitg,  together  with  the  fact  that  the 
jadge  died  in  1844,  three  ye&n  after  the  expiration  of  the 
first  term  of  the  copyright.  On  this  it  is  said,  with  eome 
emphaeia,*  "  that  he  had  all  thii  time  acquiesced  iu  the  cltum 
of  the  assigoee."  The  decree  was  that  the  contract  be  re- 
formed accordingly. 

Ill  the  case  now  before  ns  the  constructinn  contended  for 
by  the  appellants  was,  for  the  first  time,  urged  by  letter  of 
Mr.  Paige,  18th  Jannary,  1858,  addressed  to  tlie  appellees, 
who  replicfl  on  8d  Febroary  following,  asserting  their  abso- 
lute right  of  owneniliip,  with  an  nnlimited  license  to  publish 
and  sell.  The  parties  lived  together  after  this  in  the  same 
State  until  81st  March,  1868,  when  Paige  died,  a  period  of 
ten  years,  during  which  no  further  notice  was  ever  takou  of 
this  subject,  and  no  attempt  by  Paige,  by  act  or  protest,  to 
interfere  with  the  exercise  of  the  right  of  the  appellees  to 
pabtisb  and  sell.  It  is  difficult  to  account  for  this  long  ac- 
qnieecence  upon  any  assumption  that  Paige,  after  the  receipt 
of  the  reply  to  the  publishers,  had  faith  in  the  construction 
now  urged.  If  this  agreement  needed  any  extraneous  aid 
to  indicate  the  intention  of  (he  parties,  this  accjniescence 
would  certainly  be  persuasive  of  the  view  we  have  taken  of  it 
Dbchbb  atfirhbd. 


Inbctrakcb  Cohpant  v.  Bailbt. 

Although  eqaity  bnve  power  to  order  the  delWerj  up  iind  cancellation  of  k 
pullc;  of  iniuranM  obtained  on  fraudulent  ropTMentatJoni  and  luppres- 
lioDi  of  facti,  yet  it  will  not  genertilly  do  lo,  when  thete  repreaentatioiu 
and  iiippreMtoiu can  b«  peTfectl]*  well  UMd  as  k  defence  at  taw  in  a  nitt 
upon  the  policy.  Bcnce  a  bill  for  such  a  delivery  up  and  caocGllation 
WMiheld  properly  "dUiiiiu«d,withnatprqudice,"  though  tbeoTJdencei 
of  the  fraud  were  contiderable,  there  being  no  all^^tion  that  the  holder 
of  the  policy  meant  to  aarign  it;  and  luit  on  the  policy  having  after  the 
bill  wu  Bled  been  begun  at  law. 

Appeal  from  the  Supreme  Court  of  the  District. 

The  Ph(Bnix  Mutual  Life  Insurance  Company  filed  a  bill 
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On  the  other  band  evidence  was  given  tending  to  a  con- 
trary conclusion,  but  it  did  not  perhaps  establish  it 

It  was  not  alleged  in  the  bill,  nor  was  there  evidence 
given  to  show  that  Mrs.  Bailey  had  attempted  to  assign  or 
that  she  was  about  to  dispose  of  the  policies.  The  averment 
of  the  bill  was  that  Mrs.  Bailey,  insisting  upon  the  obligation 
of  the  company  under  the  policies,  ^*  demanded  the  910,000, 
and  threatened  to  bring  an  action  at  law  to  recover  the  same, 
and  by  such  suit  to  harass  and  injure  the  company."  But, 
on  the  other  hand,  it  appeared  that  after  the  bill  had  been 
filed,  suit  was  brought  at  law  on  the  policies;  so  that  the 
company  could  vow  set  up  the  fraud  alleged. 

The  court  below  dismissed  the  bill  without  prejudice. 

Messrs.  Carlisle^  MePherscn^  and  TF.  &  Coz^fcr  the  appellant: 

The  jurisdiction  of  courts  of  equity  to  compel  the  cancella* 
tion  of  agreements  obtained  through  false  and  fraudulent 
representations  is  well  established,  and  insurance  cases  are 
peculiarly  within  the  jurisdiction.  The  facts  show  a  clear 
case  of  fraud. 

Jlessrs.  W.  D,  Davidge  and  B.  B.  Washington,  contra  : 

There  is  a  complete  defence  at  law  in  favor  of  the  insur- 
ance con)pany,  if  the  allegations  of  the  bill  are  true,  and  it 
is  sued.  If  not  sued  no  injury  is  done  to  it.  The  issues 
of  fact  raised  in  the  cause  are  peculiarly  suited  for  the  deter- 
mination of  a  jury ;  and  even  if  a  court  of  equity  has  discretion 
to  entertain  the  case,  which  we  do  not  deny,  that  discretion 
should  not  be  exercised. 

Mr.  Justice  CLIFFORD  delivered  the  opinion  of  the  court 

Policies  of  life  insurance  are  governed,  in  some  respects, 
by  different  rules  of  construction  from  those  applied  by  the 
courts  in  case  of  policies  against  marine  risks  or  policies 
against  loss  by  lire. 

Marine  and  fire  policies  are  contracts  of  indemnity,  by 
which  the  claim  of  the  insured  is  commcnsumtc  with  the 
damages  he  sustained  by  the  loss  of,  or  injury  to,  the  prop- 
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erty  insured.  Such 
clear  that  an  ahsoli 
the  alleged  disanter 
policy,  aA  the  insure 
loss  of,  or  injury  to, 
interest  at  the  time 

Life  insurances  1 
same  way,  but  the  I 
which  proceed  upon 
sarily  have  some  pc 
qui  vie  are  founded  i 
contract,  that  the  co 
one  merely  of  inden 
and  fire  policies,  thu 
is  not  invalid  as  a  wi 
whether  of  consang 
the  person  whose  lif< 
in  the  policy,  as  war 
had  an  interest,  whc 
ence  or  natural  affe( 

Insurei-8  in  such  a 
the  event  therein  sp 
of  the  stipulated  pre 
entitle  the  insured  t< 
event  has  happened, 
had  an  insurable  int 
the  person  insured 
contract  is  not  mere 
fire  policies. 

Two  policies  for  ii 
the  h  jsband  of  the  i 
and  made  payable  t( 
notice  and  proof  of 
the  eleventh  of  Oct( 

«  Dalby  v.  The  India  i 
Eagle  Life  and  Henlth  Ina 
118;  Trenton  Life  and  I 
American  Life  Ins.  Co.,  8' 
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event  wufl  given  to  tlie  sppellants  by  the  appellee,  to  whom 
ttie  siiiiiB  insured,  amounting  to  ten  thoaaand  dollai's,  ^ere 
payubte,  but  tbey  refused  to  pay  tbe  same,  upon  the  ground 
tliut  tbe  policies  were  obtained  by  fraudulent  misrepresenta- 
tions und  by  tbe  fraudulent  siippreasiou  of  material  facts. 
They  not  only  refused  to  pay  the  anms  insured,  bat  instituted 
the  present  suit  in  equity  to  enjoin  the  appellee  from  assign- 
ing  or  in  any  manlier  disposing  of  the  policies,  and  also 
prayed  that  she  might  be  compelled  by  the  decree  of  the 
.  court  to  deliver  up  the  policies  to  be  cancelled,  and  for  fur- 
ther ralief.  Process  was  issued  and  served  and  the  re* 
spondent  appeared  and  answered,  denying  all  the  charges 
set  forth  in  the  bill  of  complaint,  and  alleging  that  the  com- 
plainants were  bound  to  pay  her  the  entire  snms  insured  it 
the  renpective  policies.  Proofs  were  taken  on  both  sidea, 
and  the  cause  having  been  duty  transferred  to  tbe  general 
term,  tlie  purties  proceeded  to  final  hearing,  and  the  Supreme 
Court  of  the  District  entered  a  decree  dismissing  tlie  bill  of 
complaint  with  costs,  but  without  prejudice,  and  the  com- 
plainants appealed  to  this  court. 

Fraudulent  misrepreaontationa  and  the  frandulent  anp- 
preanion  of  material  facte  are  the  principal  gruunda  alleged 
for  the  relief  prayed  in  the  bill  of  complaint,  and  it  must  be 
conceded  that  the  proofa  introduced  by  the  complainants 
tend  Btrongly  to  support  the  allegations  which  contain  those 
charges.  Those  allegationa  in  the  bill  of  compliunt  are  de- 
nted in  the  answer,  and  tbe  respondent  has  introduced  proofs 
in  support  of  those  denials,  but  it  is  not  going  too  far  to  say 
that  the  weight  of  the  evidence,  as  exhibited  in  the  record, 
is  adverse  to  the  pretensions  of  the  respondent,  nor  does  it 
appear  tliat  any  did'erent  views  were  entertained  l>y  the  snlv 
ordinate  court.  Grant  all  that,  and  still  it  does  nut  follow 
that  the  decree  in  the  court  below  ia  erroneous,  us  the  bill 
of  complaint  may  well  have  been  dismissed  upon  grounds 
wholly  disconnected  from  the  merits  of  the  controveray. 

Suite  in  equity,  the  Judiciary  Act  provides,  shall  not  be 
anstained  in  either  of  the  courts  of  the  United  States  in  any 
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had  at  law,  and  the  same  rule  is  applicable  wliore  the  Buit  is 
prosecuted  in  the  Chancer}-  Court  of  this  District.* 

Much  consideration  was  given  to  tlic  construction  of  that 
section  of  the  Judiciary  Act  in  the  case  first  referred  to,  and 
also  to  the  question  whether  a  party  seeking  to  enforce  a 
legal  right  could  resort  to  equity  in  tlie  first  instance  in  a 
controverey  where  his  remedy  at  law  is  complete,  and  the 
court,  without  hesitation,  came  to  the  conclusion  that  he 
could  not,  if  his  remedy  at  law  was  as  practical  and  as 
efiicient  to  the  ends  of  justice  and  its  prompt  administration 
as  the  remedy  in  equity. 

Most  of  the  leading  authorities  were  carefully  examined 
on  the  occasion  and  the  court  came  to  the  following  conclu* 
sion,  which  appears  to  be  correct:  That  whenever  a  court 
of  law  in  such  a  case  is  competent  to  take  cognizance  of  a 
right  and  has  power  to  proceed  to  a  judgment  which  affords 
a  plain,  adequate,  and  complete  remedy,  without  the  aid  of 
a  court  of  equity,  the  plaintiff  must  in  general  proceed  at 
law,  because  the  defendant,  under  such  circumstances,  has  a 
right  to  a  trial  by  jury.f 

Exceptions  undoubtedly  exist  to  that  rule,  of  which  there 
are  many  to  be  found  in  the  reports  of  judicial  decisions,  and 
in  which  preventive  relief  was  administered  by  injunction. 
Such  relief  is  granted  to  prevent  irreparable  injury  or  a  mul- 
tiplicity of  suits,  or  where  the  injury  is  of  such  a  nature  that 
it  cannot  be  adequately  compensated  by  damages  at  law,  or 
is  such,  as,  from  its  continuance  or  permanent  mischief,  must 
occasion  constantly  recurring  grievance,  which  cannot  be 
removed  or  corrected  otherwise  than  by  such  a  preventive 
remedy. 

Authorities  to  show  that  equity  will  interfere  to  restrain 
irreparable  mischief,  or  to  suppress  oppressive  and  intermin- 

• 

*  Hipp  V.  Babin,  19  Howard,  271;  Parker  v.  Luke  Co.,  2  Black,  546; 
Boyce  Executors  v.  Grundj,  8  Peters,  210 ;  Graves  v,  Ins.  Co.,  2  Cranch, 
444 ;  1  Stat,  at  Large,  82. 

t  Foley  V.  Hill,  1  Philips,  899;  S.  C,  2  House  of  Lords  Cases,  28;  Fire 
Ins.  Co.  V.  Dclavan,  8  Paige's  Chancery,  422;  Alexander  v.  ^uirhead,  2  Des- 
tausuro,  162 ;  5  American  Law  Register,  564. 
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able  litigatioi),  or  to  prevent  mult   i 
sarjy  as  that  propoBition  is  niiive*    i 
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to  prevent  waste,  and  f 
the  rule  in  the  Federal 
ant  has  a  good  defenc  I 
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"  Thftt  in  the  com  of  each  of  these  steamen,  at  the  times 
when  the  same  were  retpei-tiTely  taken  into  the  eerrice  of  the 
Tnitcd  S(alc«,  the  offlcern  acting  for  the  United  States,  did  not 
intend  to  'appropriate'  these  Reamers  to  the  United  Stata,  nor  eitex 
their  ffroicea;  but  they  did  intend  to  compel  the  aiptnins  and  crewt 
leith  such  Reamers  to  perform  the  services  needed,  and  to  pay  a  rea~ 
sonable  compensation  for  such  services,  and  such  teas  the  understand- 
ing of  the  claimant ;  and  that  each  of  said  steamers,  so  soon  as 
the  Herviuos  for  which  they  were  respectivelf  required  bad  been 
performed,  were  returned  to  the  ezdaeiro  posseeaion  and  con- 
trol of  the  ciuimant." 

The  court,  apon  these  lacts,  decided,  as  a  conclusion  of 
law,  tliiit  there  was  not  siicb  an  "  appropriation "  of  the 
cluimoiit's  property  as  prohibited  the  coort  from  taking  ja- 
riediction  of  the  case  under  the  act  of  July  4th,  1864,  but 
that  there  was  such  an  employment  and  rue  of  the  claimant's 
property  in  the  service  of  the  United  States  aa  raises  an  im- 
plied promise  ou  the  part  of  the  United  States  to  reiniliarse 
the  cluimniit  for  the  money  expended  by  him  for  and  on  be- 
half of  the  United  Slates,  and  also  a  fair  and  rouAonable 
compensation  for  the  services  of  the  claimant  and  for  the 
services  of  said  steamers. 

JiKlgmetit  was  accordingly  rendered  against  the  United 
Stated  for  the  sum  of  |41,3&5,  and  from  that  judgment  the 
United  Stales  appealed,  and  assigned  as  error  that,  nnder 
t)ie  already  quoted  act  of  July  4th,  1864,  the  Court  of  Claims 
bad  no  jurisdictiou  of  the  claim  of  tbe  appellee  against  the 
govtii-nnieut. 

Mr.  B.  H.  Briaiow,  SoUdior-General,  and  Mr.  C.  B.  HiO^ 
Assistant  Atlorneif'Geiieralffor  the  Uiiilut  Slates,  appellant: 

Tlie  construction  put  upon  the  act  of  July  4th,  by  this 
court,  in  JFilor  v.  United  Slates,*  is  decisive  of  the  present 
queation.  "The  term  'appropriation,' "  the  court  there  says, 
"is  of  the  broadest  import;  it  includes  all  taking  and  nse  of 
property  by  tbe  army  or  navy,  in  the  cause  of  the  war,  not 
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authorized  by  contract  witb  the  government.*'  That  case 
was  a  temporary  occapation  of  real  property  by  the  Quar- 
termaster's  Department,  under  a  lease  which  was  held  to  be 
invalid. 

Messrs,  Weedy  Cooley^  Clarke^  and  Corwine^  contra. 

Mr.  Justice  CLIFFORD  delivered  the  opinion  of  the  court* 

Private  property,  the  Constitution  provides,  shall  not  be 
taken  for  public  use  without  just  compensation,  and  it  is 
clear  that  there  are  few  safeguards  ordained  in  the  funda« 
mental  law  against  oppression  and  the  exercise  of  arbitrary 
power  of  more  ancient  origin  or  of  greater  value  to  the  citi- 
zen, as  the  provision  for  compensation,  except  in  certain 
extreme  cases,  is  a  condition  precedent  annexed  to  the  right 
of  the  government  to  deprive  the  owner  of  his  property 
without  his  cousent.f  Extraordinary  and  unforeseen  occa- 
sions arise,  however,  beyond  all  doubt,  in  cases  of  extreme 
necessity  in  time  of  war  or  of  immediate  and  impending 
public  danger,  in  which  private  property  may  be  impressed 
into  the  public  service,  or  may  be  seized  and  appn^priated 
to  the  public  use,  or  may  even  be  destroyed  without  the  con- 
sent of  the  owner.  Unquestionably  such  extreme  cases  may 
arise,  as  where  the  property  taken  is  impemtivcly  necessary 
in  time  of  war  to  construct  defences  for  the  preservation  of 
a  militaiy  post  at  the  moment  of  an  impending  attack  by 
the  enemy,  or  for  food  or  medicine  for  a  sick  and  famishing 
army  utterly  destitute  and  without  other  means  of  such  sup- 
plies, or  to  transport  troops,  munitions  of  war,  or  clothing 
to  reinforce  or  supply  an  nrmy  in  a  distant  field,  where  the 
necessity  for  such  reinforcement  or  supplies  is  extreme  and 
imperative,  to  enable  those  in  command  of  the  post  to  main- 
tain their  position  or  to  repel  an  impending  attack,  provided 
it  appears  that  other  means  of  transportation  could  not  be 


*  Thifl  case  was  decided  at  the  close  of  the  last  term,  December  Term, 
1870,  No.  220. 
t  2  Kent,  11th  ed.  889;  2  Story  on  the  Constitution,  8d  ed.  696. 
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obtained,  »n6i  that  tlie  transports  impressed  for  tbe  purpose 
were  imperatively  required  foreocb  immediate  use.  Where 
such  an  extraordinary  and  unforeseen  emergency  occnra  in 
the  imlilic  service  in  time  of  wnr  no  donbt  is  entertained 
that  the  i>ower  of  the  goTernment  is  ample  to  snpply  for  the 
moment  the  pnWic  wants  in  that  way  to  the  eiteiitof  the 
immediate  public  exigency,  bat  the  public  danger  must  be 
immediate,  imminent,  and  impending,  and  the  emergency 
in  the  pnbtic  service  must  be  extreme  and  imperative,  aud 
snch  as  will  not  admit  of  delay  or  a  resort  to  any  other  source 
of  snpply,  and  the  circumstances  must  be  such  as  impera- 
tively require  tlie  exercise  of  that  extreme  power  in  respect 
to  the  particular  property  so  impressed,  appropriated,  or  de- 
stroyed. Exigencies  of  the  kind  do  arise  in  time  of  war  or 
impending  public  danger,  but  it  is  the  emergency,  as  was 
said  by  a  great  magistrate,  that  gives  the  right,  and  it  is 
clear  that  the  emergency  must  be  shown  to  exist  before  tbe 
taking  can  be  justified.  Such  a  justification  may  be  shown, 
and  when  shown  the  rule  is  well  settled  that  the  officer 
taking  private  property  forsucb  a  purpose,  if  the  emergency 
is  fully  proved,  is  not  a  trespasser,  aud  that  the  government 
is  bound  to  make  full  componsatJon  to  the  owner.* 

Three  steamboats,  owned  by  the  appellee,  during  tbe  re- 
bellion, were  employed  as  transports  in  the  public  service 
for  the  respective  periods  mentioued  in  the  record,  without 
any  agreement  fixing  tbe  compensation  to  which  the  owner 
should  be  entitled.  Certain  payments  for  the  services  were 
made  in  eacb  cose  by  tbe  government  to  tbe  owner,  but  be 
claimed  a  larger  sum,  and  the  demand  being  refused  he  in- 
stituted tbe  present  suit.  Prior  to  the  orders  bereinafter 
mentioned  the  steamboats  were  employed  by  tbe  owner  in 
carrying  private  freights,  and  the  findings  of  tbe  court  bo- 
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substantially  different.  Take  the  second,  for  example,  wliieh 
reads  as  follows,  as  reported  in  the  transcript :  *'  Imperative 
military  necessity  requires  the  services  of  your  steamer  for 
a  brief  period ;  your  captain  will  report  at  this  office  at  once 
in  person,  first  stopping  the  receipt  of  freight,  should  the 
steamer  be  so  doing."  Pursuant  to  that  order,  or  one  of 
similar  import  in  substance  and  effect,  the  respective  steam- 
boats were  impressed  into  the  public  service  and  employed 
as  transports  for  carrying  government  freight  for  the  several 
periods  of  time  set  forth  in  the  findings  of  the  court. 
Throughout  the  whole  time  the  steamboats  were  so  em- 
ployed in  the  military  service  they  were  in  command  of  the 
owner  as  master,  or  of  some  one  employed  by  him  and  under 
his  pay  and  control,  and  the  findings  of  the  court  show  that 
he  manned  and  victualled  the  steamboats  and  paid  all  the 
running  expenses  during  the  whole  period  they  were  so  em- 
ployed. Unexplained  and  uncontradicted  the  findings  of 
the  court  show  a  state  of  facts  which  plainly  lead  to  the  con- 
clusion that  the  emergency  was  such  that  it  justified  the 
officers  in  each  case  in  ordering  the  steamboat  into  the  ser- 
vice of  the  United  States,  as  the  orders  purport  to  have  been 
issued  from  an  imperative  military  necessitj-,  and  if  so  they 
show  beyond  all  doubt  that  the  officers  who  issued  them 
were  not  trespassers,  and  that  the  government  of  the  United 
States  is  bound  to  make  full  compensation  to  the  owner  for 
the  services  rendered. 

Such  a  taking  of  private  property  by  the  government, 
when  the  emergency  of  the  public  service  in  time  of  war  or 
impending  public  danger  is  too  urgent  to  admit  of  delay,  is 
everywhere  regarded  as  justified,  if  the  necessity  for  the  use 
of  the  property  is  imperative  and  immediate,  and  the  danger, 
as  heretofore  described,  is  impending,  and  it  is  equall^^  clear 
that  the  taking  of  such  property  under  such  circumstances 
creates  an  obligation  on  the  part  of  the  government  to  reim- 
burse the  owner  to  the  full  value  of  the  service.  Private 
rights,  under  such  extreme  and  imperious  circumstances, 
must  give  way  for  the  time  to  the  public  good,  but  the  gov- 
ernment must  make  full  restitution  for  the  sacrifice. 
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Beyond  doubt  sacli  an  obligation  raises  an  implied  promise 
on  tlic  part  of  the  United  States  to  reimburse  tbe  owner  for 
the  use  of  the  steamboats  and  for  bia  own  services  and  ex- 
pen8e8,  and  for  the  services  of  the  crews  dnring  the  period 
the  steamboats  were  employed  in  transporting  government 
freight  pursuant  to  those  orders.  Indebitatus  assumpsit  is 
founded  upon  what  the  law  terms  an  implied  promise  on 
the  part  of  the  defendant  to  pay  what,  in  good  conscience, 
he  is  bound  to  pay  to  the  plaintiff,  bat  the  law  will  not  imply 
a  promise  to  pay  unless  some  duty  creates  such  an  obliga- 
tion, and  it  never  will  sustain  any  such  implication  in  a  case 
where  the  act  of  payment  would  be  contrary  to  duty  or  con- 
trary  to  law.* 

Tested  by  those  rules  it  is  quite  clear  that  the  obligation 
in  this  case  to  reimburse  the  owner  of  the  steamboats  was 
of  a  character  to  raise  an  implied  promise  on  the  part  of  the 
United  States  to  pay  a  reasonable  compensation  for  the  ser- 
vice rendered,  and  if  so,  then  it  follows  that  the  decree  was 
properly  made  in  favor  of  the  plaintiff,  unless  it  appears 
that  the  adjustment  of  the  claim  belonged  to  Congress  or  to 
the  executive  department,  and  not  to  the  Court  of  Claims. 

Jurisdiction  is  vested  in  the  Court  of  Claims,  by  the  act 
of  Congress  establishing  the  court,  to  hear  and  determine  all 
claims  founded  upon  any  law  of  Congress,  or  upon  any  regu- 
lation of  an  executive  department,  or  upon  any  contract  ex- 
press or  implied  with  the  government  of  the  United  States, 
which  may  be  suggested  to  it  by  a  petition  regularly  filed 
in  the  court.f  Express  authority,  therefore,  is  given  to  the 
court  by  that  act  to  hear  and  determine  claims  founded  upon 
a  contract  with  the  government  of  the  United  States,  whether 
express  or  implied.  Claims  of  the  kind  before  the  court 
would  certainly  be  within  the  jurisdiction  of  that  court  were 
it  not  that  Congress  has  passed  a  later  act  restricting  to 
some  extent  the  jurisdiction  conferred  by  that  provision. 
By  the  act  of  July  4th,  1864,  it  is  provided  that  the  juris- 
diction of  the  Court  of  Claims  shall  not  extend  to  or  include 
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and  he,  or  persons  by  him  appointed,  continued  in  their 
command  throughout  the  entire  period  of  the  service.  He 
yielded  at  once  to  the  military  order  and  entered  into  the 
service  of  the  government,  and  the  court  here  fully  concur 
with  the  Court  of  Claims  that  there  was  not  such  an  appro- 
priation of  the  steamboats  or  of  the  services  of  the  masters 
and  crews  as  prohibited  the  court  below  from  taking  juris- 
diction of  the  case.  On  the  contrary,  the  court  is  of  the 
opinion  that  the  findings  of  the  Court  of  Claims  show  that 
the  employment  and  use  of  the  steamboats  were  such  as 
raise  an  implied  promise  on  the  part  of  the  United  States  to 
reimburse  the  owner  for  the  services  rendered  and  the  ex- 
penses incurred,  as  allowed  by  the  Court  of  Claims.  Valu- 
able services,  it  is  conceded,  were  rendered  by  the  appellee, 
and  it  is  not  pretended  that  the  amount  allowed  is  excessive. 
Neither  of  the  steamers  was  destroyed  nor  is  anything 
claimed  as  damages,  and  inasmuch  as  the  findings  show  that 
an  appropriation  of  the  steamers  was  not  intended  and  that 
both  parties  understood  that  a  reasonable  compensation  for 
the  services  was  to  be  paid  by  the  United  States,  the  court 
is  of  the  opinion  that  the  objection  to  the  jurisdiction  of  the 
Court  of  Claims  cannot  be  sustained,  as  the  claim  is  not  for 
"  the  destruction  or  appropriation  of,  or  damage  to,  property 
by  the  army  or  navy,  or  any  part  of  the  army  or  navy,  en- 
gaged in  the  suppression  of  the  rebellion.''  Viewed  in  that 
light,  the  case  is  free  of  all  difficulty,  as  the  jurisdiction  of 
the  court,  by  the  express  words  of  the  act  of  Congress,  ex- 
tends to  claims  founded  upon  an  implied  contract  as  well  as 
upon  that  which  is  express. 

Certain  other  acts  of  Congress  have  been  passed  in  respect 
to  property  impressed  or  employed  in  the  suppression  of  the 
rebellion,  but  it  is  not  necessary  to  refer  to  them,  as  they 
have  no  application  to  any  question  presented  in  this  record. 


Decree  affirmed. 


[8«e  the  next  two  ctses.] 


Statement  of  tb«  cbm. 


Pnou  V.  United  States. 

A  petition  to  the  Court  of  CliiimK  letting  forlli — 

Plnl.  Tbat  tb*  Upit^  Slalw,  diiHiig  th*  )■(«  ciTil  war,  ill*g>11j.  TiolrBtlj, 
Bod  forciblj  took  ponminD  of  tb*  pctitionar'a  plantBllon,  in  OD*  of  tba  ribcl- 
Ilont  8tB(*i.  on  tb*  fil*e  prctoil  (hat  It  bsd  been  nbnndoned  b;  tba  oworr.  and 
b*ld  it  Bnlil  JansBFj,  ISW,  dnrioi  which  lima  tba  Unllod  eiBi«,  and  lb* 
■(tnti  plucad  to  shnrg*  of  tb*  planUIloD.  dartrof  *d  and  oairitd  iwaf  tba  prop- 
art  j  of  Iba  palItiD»r  to  tba  ralaa  et  t^S.tOS  ) 

SfttuMlf.  That  tb*  United  SUta*,  durlDg  Iba  rama  ptrlod,  r*ntad  tba  plant*- 
UOD  to  landry  paraon*  who  mad*  large  anpi,  worth  t)i>000  or  t3O,0DO  ; 
iatt  not  preteot  n  cue  witbin  the  present  J ariidiction  of  that  (tiiirt. 

The  caee  mado  by  the  flrctullegatiun  in  barred  by  tbcact  uf  July  4th,  I864i 
which  eicludcicluimBsroviiig  "  out  of  (he  dettrucliua  or  Hpiirii|iriiilion 
of  or  damngB  to  property  by  the  armj-  or  oktj  engaged  in  the  «upprea- 
■ioDof  the  rebellion." 

The  lecond,  becaiuo  presenting  the  leasing  of  tba  properly  no  o(ber«ia« 
than  ai  an  incident  tu  the  unlawful  approprititiun  and  spoliation  of  tba 
piunlation ;  and  therefore  not  witbin  the  lecond  and  third  toctiont  of 
the  act  of  July  2d,  I8S4,  which  provide  for  leasing  abandoned  land*  by 
tA«  agtnU  ef  t\t  Treatury  Deparimtnt,  and  the  payment  of  the  net 
•mountt  into  the  Treaaurjr. 

Appeal  fi-otn  the  Court  of  Claims ;  the  case  being  thus : 

By  tlic  act  of  Congress  of  18r>5,  constituting  tlie  Conjt  of 
Cluims,  JDnsdictioii  is  given  to  it  to  hear  and  detennine  ail 
claims  aguinst  the  United  Stutcs  founded  on  any  law  of  Con- 
gress, or  upon  niijr  regulation  of  an  executive  dfjiBrtment, 
or  upon  any  contract  express  or  implied  witli  the  govern- 
ment  of  the  United  States. 

A  subsequent  oot,  however — that  of  July  4th,  1864 — en- 
acts tliiit  tViis  jurisdiction  "shall  not  exie'nd  to  or  include 
any  claim  against  tlie  United  States  growing  ont  of  the  de- 
structiou  or  appropriation  of  or  damage  to  property  by  the 
army  or  navy  engaged  in  the  suppression  of  the  rebcllioo 
from  the  commeiicemeiit  to  the  close  thereofl" 

An  aut  of  July  2d,  1864,*  amendatory  of  the  Abandoned 
and  Captured  Property  Act  (an  act  which  provides  for  taking 
poBsesaion  and  selling  of  captured  and  abandoned  property 

•  18  SUL  at  Large,  B76. 


Argnmaot  for  tbt  clainuiit. 

BuJ  paying  tb«  net  proceeds  to  loyal  owners)  enacts,  by  its 
second  and  t))ii-d  sections,  tlint  the  Treasury  Rgents  sIjuII  take 
charge  of  and  lease  the  nbimdoiied  lands  and  houHea,  Ac,  aad 
piiy  t)ie  net  amount  of  rentn  collected  into  the  Treosury. 

In  tins  elate  of  statutory  law  one  Pngh  filed  hie  petition  ia 
the  Court  of  Cliiims,  tlie  suUBlantial  averments  of  it  being: 

First.  Tliut  the  United  Stutes,  during  tlid  late  civil  war, 
illegally,  violently,  and  forcibly  took  possession  of  his  plan- 
tation, in  the  State  of  LouiKJanu,  on  the  false  pretext  that  it 
bad  been  abandoned  by  the  owner,  and  held  it  until  January, 
1866,  during  which  time  the  United  States,  and  the  agents 
piflced  in  charge  of  the  plantation,  destroyed  and  earned 
away  the  property  of  the  petitiouer  to  the  value  of  $42,508 ; 
and, 

Secondly.  That  the  United  States,  during  the  same  period, 
rented  the  plantation  to  sundry  persons,  who  made  large 
crops,  worth  $15,000  or  $30,000. 

This  petition  was  dismissed  by  the  Court  of  Claims  for 
want  of  jurisdiction,  and  the  case  was  now  here  on  appeal. 

J/r.  T.  J.  Durant,  for  the  appellant : 

1.  The  first  part  of  the  case,  the  claim  for  the  (42,508,  is 
founded  on  an  implied  contract;  on  t\iRt assumpsit  or  under- 
taking  which  the  law  raises,  ex  aquo  el  bono,  against  every 
one  who  carries  off  property  rightly  belonging  to  another, 
to  restore  it  It  is  not  less  plainly  founded  on  a  law  of  Con- 
gress. There  is  no  allegation  in  the  petition  that  it  was  the 
"  army  or  navy  engaged  in  the  suppression  of  the  rebellion," 
which  destroyed  or  carried  off  the  property  to  the  value  of 
the  $42,508,  and  accordingly  there  is  nothing  to  bring  the 
vase  within  the  actof  July  4t)i,  1864,  which  excludes  destrno* 
tioii  or  loss  from  those  sources. 

2.  But  if  that  act  is  supposed  to  be  a  bar  to  the  first  part 
of  the  cliiiin,  certainly  it  is  uo  bar  to  the  second.  The  claim 
for  the  profits  from  leasing  cornea  plainly  within  the  act  pro- 
viding for  the  leasing  of  abandoned  lauds. 


OpinioQ  of  Ibe  court. 


The  CHIEF  JUSTICE  delivered  ihe  opinion  of  tlie  conrt. 

The  destruction  of  property  conipluiiied  of  wua  during  the 
war  and  in  one  of  the  States  engaged  in  tiie  rebellion,  and 
the  ]u-esiimption,  in  the  absence  of  inconsistent  alk-gatimis, 
ia  that  it  was  by  the  military  forces  of  tlie  United  Status.  It 
is  clear  that  a  petition  fur  compensation  fur  injnrica  of  this 
character  could  not  be  sustained  in  the  Court  of  Claims,  for 
the  demand  plainly  grows  "out  of  the  destruction  or  appro- 
priation of  or  damage  to  property  by  the  army  or  navy  en- 
gaged in  the  suppression  of  the  rebellion,"  and  is  excluded 
from  the  cognizance  of  tliat  court  by  the  express  terms  of 
the  act  of  July  4tb,  1864. 

But  it  is  insisted  that  the  court  had  at  least  jurii^dictiou 
of  the  case  made  by  the  petition  in  respect  to  tlie  leaning  of 
the  plantation,  under  the  amendment  to  the  Captured  and 
Abandoned  Properly  Act  made  by  the  second  and  third  sec- 
tions of  the  act  of  July  2d,  1864.  These  sections  provide  for 
leasing  abandoDed  lands  by  the  agents  of  the  Treasury  De- 
partment, ond  the  payment  of  the  net  amounts  of  rents  col- 
lected into  the  Treasury.  But  the  petition  iit  this  case  makes 
the  leasing  an  incident  only  to  the  unlawful  appropriation 
Bud  aj>oliatioii  of  the  plantation.  It  does  not  allege  any  tens- 
ing by  the  agents  of  the  Treasury  Department,  or  that  any 
rents  were  collected  by  them  or  paid  into  the  Treasury. 

It  is  plain,  therefore,  that  the  petition  does  not  state  a  case 
within  the  jurisdiction  of  the  Court  of  Claims.  If  Ihe  peti- 
tioner has  any  claim  upon  the  govenmieut  he  must  seek 
relief  from  Congress. 

The  decree  dismissing  the  petition  most  be 


Affikubd. 


686  United  Statbs.  v.  Eimbal.  [Sap.  Ct 

Statement  of  the  cue. 


United  States  v.  Eimbal. 

1.  A  marginal  note,  put  by  the  Quartermaster's  Department  on  bills  of  lading 
of  veseelfi  chartered  by>tbem,  **tbat  if  on  the  arriTalof  the  TMsel  at  theporl 
of  destination  the  eonsignae  sbovld  ordtr  btr  to  aaotber  plae«  to  disebargt,  iiieb 
order  in  all  oases  to  bo  io  writing  on  tbo  bill  of  ladiag/*  does  not  maice  a 
part  of  the  contract  entered  into  by  tbe  vessel ;  and  if  her  port  of  des- 
tination be  plainly  expressed  in  tbe  body  of  the  bill,  tbe  consignee  can- 
not, in  virtue  of  the  marginal  memorandum,  order  her  to  go  forward  to 
another  port. 

2  The  Jurisdiction  of  tbe  Court  of  Claims  to  pass  upon  claims  against  the 
United  States,  growing  out  of  tbe  destruction  or  appropriation  of  prop- 
erty by  tbe  army  or  navy  engaged  in  the  suppression  of  tbe  rebellion, 
which  jurisdiction  was  taken  away  by  act  of  July  4th,  1864,  was  not 
restored  even  as  to  steamboats  by  the  Joint  resolution  of  28d  Deoemberi 
1869,  relating  to  the  mode  of  settling  for  them  when  impressed  into  the 
service  of  tbe  United  States  during  the  rebellion. 

Appeal  from  the  Court  of  Claims;  tbe  case  being  tbas: 

All  act  of  March  8d,  1849,*  enacts  that  any  peraon  who 
shall  suf^tain  damage  by  the  abandonment  or  destruction  bj 
order  of  the  commanding  general,  quartermaster,  of  any 
horsej  Ac,  while  such  property  was  in  the  service  of  the 
United  States,  either  by  impressment  or  contract .  •  •  .  shall 
be  allowed  and  paid  the  value  thereof,  at  the  time  he  entered 
the  service.  "  The  claims  provided  for  under  this  act,"  con- 
tinues the  statute,  **  shall  be  adjusted  by  the  Third  Auditor, 
under  such  rules  as  shall  be  prescribed  by  the  Secretary  of 
War,"  Ac. 

A  subsequent  actf  (March  8d,  1868),  extends  these  pro 
visions  so  as  to  include  all  *^  steamboats  and  other  vessels." 

Between  the  dates  of  these  two  acts,  that  is  to  say,  in  A.I). 
1855,;(  Congress  constituted  the  Court  of  Claims,  and  by  the 
act  constituting  it,  made  it  its  duty  to  hear  and  determine 

^^  All  claims  founded  upon  any  law  of  Congress,  or  upon  any 
regulation  of  an  executive  department,  or  upon  any  contract, 
express  or  implied,  with  tbo  government  of  the  United  States." 

A  subsequent  act,  however,  that  of  July  4th,  1864,§  some- 
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what  limited  this  jurisdiction ;  declaring  by  its  first  section 
that  it  should 

"Not  extend  to  nor  inehide  any  claim  against  the  United 
States  growing  out  of  the  destruction  or  appropriation  of,  or 
damage  to,  any  propert}^  by  tbe  army  or  navy,  or  any  part  of 
the  army  or  navy,  engaged  in  the  suppression  of  the  rebellion, 
fi*om  the  commencement  to  the  close  thereof." 

The  second  and  third  sections  of  the  last-mentioned  act 
provide  that  the  claims  of  loyal  citizens  in  loyal  Slates  for 
quartermaster's  stores,  and  for  subsistence  furnished  to  the 
army,  shall  be  submitted  to  the  Quartermaster-General  and 
the  Commissary-General  of  Subsistence,  and  if  found  just, 
shall  be  reported  to  the  Third  Auditor  of  the  Treasury  with 
a  recommendation  for  settlement. 

After  this  came  an  act  of  February  21st,  1867,*  which 
enacted  that  the  provisions  of  the  act  of  1864  should 

"  Not  be  construed  to  authorize  the  setttSment  of  anj^  claim  for 
supplies  taken  or  furnished  for  the  use  of  the  armies  of  the 
United  States,  nor  for  the  occupation  of  or  injury  to  real  estate, 
nor  for  tbe  appropriation  or  destruction  of  or  damage  to  per- 
sonal property,  by  the  militarj^  authorities  or  troops  of  the 
United  States,  where  such  claim  originated  during  the  war  for 
tbe  suppression  of  the  Southern  rebellion,  zn  a  State  or  part  of 
a  State  declared  in  insurrection,*' 

Finally,  came  a  joint  resolution  of  Congress,  passed  the 
23d  of  December,  1869,t  resolving  that  the  act  on867  shall 
not  be  so  construed  ae 

"  To  debar  the  settlement  of  claims  for  steamboats  or  other  ves- 
sels, taken  without  the  consent  of  the  owner  or  impressed  into 
the  military  service  of  the  United  States  during  the  late  war, 
in  States  or  parts  of  States  declared  in  insurrection,  provided 
the  claimants  were  loyal  at  the  time  their  claims  originated,  and 
remained  loyal  thereafter,  and  were  residents  of  loyul  States, 
and  such  steamboats  or  other  vessels  were  in  the  insurrectionary 
districts  by  proper  authority." 

As  to  the  matter  of  loyalty,  it  was  agreed  in  writing  by 

*  14  StaU  at  Large,  897.  f  16  Id.  868. 
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the  connBel  on  both  sides,  that  the  defendant  ^^had  at  all 
times  borne  true  allegiance  to  the  government  of  the  United 
States,  and  had  not  in  any  way  voluntarily  aided,  abetted, 
or  given  encouragement  to  rebellion  against  said  govern- 
ment, and  that  proof  of  such  fact  was  duly  made  upon  trial 
in  the  Court  of  Claims,  and  might  be  regarded  as  of  record 
in  the  findings  now  for  hearing  before  the  Supreme  Court  of 
the  United  States." 

In  the  state  of  the  statutes  above  set  forth,  and  of  the 
Court  of  Claims'  jurisdiction  under  them,  the  military  au- 
thorities of  the  United  States  chartered  the  bark  Annie 
Eimbal,  on  the  18th  of  April,  1865,  to  carry  a  cargo  of  1061 
tons  of  coal  from  Philadelphia  to  Port  Royal,  S.  C.  By  the 
terms  of  the  bill  of  lading  the  coal  was  to  be  delivered  to 
the  quartermaster  or  his  assignee.  Freight  was  payable  at 
the  rate  of  |6.25  per  ton,  and  demurrage  flOO  per  day,  allow- 
ing 21  days  for  discharging.  In  the  margin  of  the  bill  were 
these  two  memoranda: 

^^  If  on  the  arrival  of  this  vessel  at  the  port  of  destination^  the  eon* 
signee  should  order  her  to  another  place  to  discharge^  such  order  in  all 
cases  to  be  in  writing  on  the  bill  of  lading. 

*''  Freight  and  demurrage  payable  only  on  certificate  of  quaiv 
termastor  that  the  cargo  has  been  received  in  good  order." 

The  marginal  note,  above  italicized,  on  the  bill  of  lading, 
was  a  printed  direction  placed  by  the  Quartermaster's  De- 
partment, intended  for  the  convenience  of  the  department, 
and  as  a  direction  to  the  officers  thereof.  There  was  no  ex- 
press evidence  as  to  the  intention  of  the  parties  concerning 
it;  but  such  marginal  note  was  placed  on  bills  of  lading  by 
the  United  States  officers  in  the  Quartermaster's  Depart- 
ment, and  did  not  form  a  part  of  the  body  of  the  instrument 
as  did  certain  other  formal  clauses  and  conditions. 

The  bark  arrived  at  Port  Royal  with  her  freight  on  the 
4th  May,  1865,  and  immediately  tendered  it  to  the  con- 
signee, the  quartermaster  of  the  United  States.  The  quar- 
termaster, on  the  6th  of  May,  refused  to  receive  the  same, 
and  ordered  the  master  of  the  bark  to  proceed  with  it  to 
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SUtoment  of  the  cue. 

Boston,  aud  this  amoant  was  expended  Btrictlj  in  making 
good  the  veRBel's  injuries. 

The  United  States  paid  to  the  chiimants  the  amount  due 
for  the  freight,  but  they  refused  to  pay  the  demurrage  up  to 
the  24th  June,  caused  by  their  delay  in  discharging  the 
cargo,  and  the  further  demurrage  caused  by  their  impress- 
ment of  the  vessel  up  to  the  18th  July,  1865,  when  she 
arrived  at  Boston,  and  they  also  refused  to  pay  the  $7604.41 
paid  by  the  claimants  in  the  necessary  repairs  of  the  vessel. 

The  certificate  of  the  quartermaster  showed  that  the  cargo 
had  been  received  in  good  order. 

Upon  these  facts  the  court  decided  as  conclusions  of  law: 

1st.  That  the  bill  of  lading  on  which  the  action  was  brought 
constituted  a  valid  contract  of  affreightment  for  the  trans> 
portation  of  goods  and  merchandise  from  Philadelphia  to 
Port  Royal,  and  that  the  marginal  note  thereon,  expressing 
no  consideration  for  further  services,  imposed  no  obliga- 
tion upon  the  owners  to  transport  the  goods  to  a^y  other 
port,  except  with  their  consent,  and  upon  a  rate  to  be  agreed 
upon. 

2d.  That  for  the  demurrage  caused  by  the  defendants  in 
not  discharging  their  freight  within  twenty-one  days  after 
the  vessel's  arriving  at  Port  Royal,  that  is  to  say,  by  the 
25th  May,  the  claimants  should  recover  demurrage  until  the 
freight  was  discharged  on  the  24th  June,  at  the  rate  agreed 
upon  in  the  bill  of  lading,  to  wit,  flOO  per  day,  or  $8000. 

8d.  That  the  enforced  service  of  the  vessel,  while  remain- 
ing in  the  possession  of  her  master  and  crew,  was  not  an 
"appropriation  *'  of  the  claimants'  property  by  the  army  of 
the  United  States  within  the  meaning  of  the  act  July  4th, 
1864,  but  that  it  was  an  impressment  of  their  vessel  and 
crew's  service  within  the  meaning  of  the  acts  Sd  March, 
1849,  and  Sd  March,  1868,  and  of  the  joint  resolution  2Sd 
December,  1869,  and  that  the  claimants  were  entitled  to  re- 
cover the  value  of  their  vessel's  services  and  expenses  from 
the  25th  June  to  the  18tb  July,  1865  ($2800),  and  their  costs 
and  expenditures  ($7604.41)  in  repairing  and  making  whole 
her  injuries. 
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Argument  for  the  United  States. 

The  Court  of  Claims  thus  decreed : 

Demurrage  of  both  kinds, $5,800  00 

Bepairs, 7,604  41 

Whole  amount  of  decree, $12,904  41 

From  this  decree  the  United  States  appealed. 

JUr.  jB.  H.  BrisioWj  Solicitor- Generalj  and.  Mr.  C.  H,  Hi 
Assistant  Attorney- General^  for  the  United /Stately  appellimt: 

1.  The  court  erred  in  deciding  that  the  marginal  mom 
randum  was  no  part  of  the  contract.  The  bill  of  lading  ai 
the  memorandum  must  be  construed  together.  The  nui 
ginal  clause  was  not  merely  a  direction  to  the  govcrnmc 
officers  at  Port  Royal,  but,  like  the  memorandum  or  mt 
ginal  clause  in  a  policy  of  insurance,  was  a  part  of  the  co 
tract  entered  into  between  the  parties,  and  by  it  the  mast 
was  required  to  proceed  to  Key  West,  when  directed  so 
do  by  the  quartermaster  at  Port  Royal.* 

If  this  be  so,  then  it  is  evident  that  the  delay  in  gettii 
away  from  Port  Royal  for  Key  West  was  owing  to  the  fai 
of  the  master.  But,  however  this  might  be,  the  strandii 
of  the  bark  when  going  over  the  bar  was  a  peril  of  the  se 
and  the  consequent  injury  is  one  which  must  be  borne  I 
the  owners  of  the  vessel  and  not  by  the  govern ment.f 

But  if  the  contract  of  affreightment  did  not  require  tl 
master  to  proceed,  when  ordered  from  Port  Royal  to  Ke 
West,  and  there  discharge  his  cargo,  it  follows  either  thi 
the  action  of  the  government  officers  in  requiring  this  dut 
of  him  was  tortious,  in  which  case  no  action  can  be  mail 
tained  against  the  government  in  the  Court  of  Claims  fc 
the  consequence  thereof,  or  else  it  was  an  appropriaticm  o 
the  vessel  for  the  military  service  of  the  government,  withi 
the  meaning  of  the  act  of  July  4th,  1864,  and,  therefore,  i 
a  case  expressly  taken  out  of  the  jurisdiction  of  the  Court  o 
Claims  thereby.  In  neither  case  can  the  consequences  o 
ordering  the  vessel  to  sea  be  considered  as  damages  arising 
from  a  breach  of  contract  by  the  government. 

*  Barnard  v.  Gushing,  4  Hetoalf,  280. 
t  Boed  V.  United  States,  11  Wallace,  601. 
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Messrs.  Chipman,  Peek,  and  Durant,  eonlra; 

1.  The  marginal  memoraDdum  waa  not  a  part  of  the  cod- 
traut.  It  waa  a  mere  direction  to  tbe  Federal  officers  by 
tbeir  suptii-iors  and  was  meaut  for  cases  where  the  right  ex- 
isted. Tbe  whole  of  the  contract  was  in  the  body  of  tbe 
instrument. 

2.  It  baa  been  considered  by  persons  competent  to  form 
an  opinion  that  this  joint  resolution,  of  December  23d,  1869, 
restored  tbe  jurisdictiou  of  tbe  Court  of  Claims  in  a  case  like 
tbe  present,  which  comes  fully  within  the  terms  of  tbe  pro- 
viso; and  in  support  of  this  view  we  aabmit  that  aa  the  acts 
of  February  19th,  1867,  and  July  4th,  1864,  are  referred  to  in 
general  terms  by  tbe  joint  resolution  of  December  2Sd,  1869, 
tbe  latter  embraces  the  whole  of  the  former.  Now  tbe  first 
section  of  tlie  act  of  July  4th,  1864,  pi-uhibited  tbe  Court  of 
Claims  from  settling  by  judgment  the  whole  of  a  certain 
class  of  claims,  while  the  joint  resolution  declares  said  act 
shall  notdebar  tbe  settlemeiitof  certain  individual  claims  of 
that  class;  and  this  claim  ia  one  of  those  individuals;  there- 
fore the  Court  of  Claims  is  not  debarred  from  settling  it. 

If  all  this  is  ao,  tbe  decree  was  plainly  right,  as  the  loyalty 
of  the  claimant  is  fully  admitted,  and  iudeed  was  open  to 
no  question  whatever. 

Mr.  Justice  SWATNE  delivered  the  opinion  of  the  court. 

On  the  18th  of  April,  1865,  the  United  Blates  contracted 
with  the  bark  Annie  Kimbal  to  convey  a  cargo  of  anthra- 
cite steamer  coal  from  Philadelphia  to  Port  R<»ynl,  in  South 
Carolina.  The  United  States  agreed  to  pay  freightage  "at 
the  rate  of  |6.25  per  ton,  and  demurrage  |100  per  day, 
allowing  21  days  for  discharging."  In  the  margin  of  the 
bill  of  lading  was  the  following  memorandum:  "Freight 
and  demurrage  payable  only  on  the  certificate  of  quarter- 
master that  tbe  cargo  has  been  received  in  good  order." 

The  vessel  arrived  at  Port  Royal  on  the  4th  of  May,  1866. 
Tbe  master  immediately  tendered  the  delivery  of  the  cargo 
to  tbe  quartermaster,  who  was  the  consignee.     He  refused 
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etipiilitted  to  be  paid  for  freight  The  right  to  both  rests 
upon  the  same  foimclntion,  end  tlie  appellaiitB  might  as  well 
bDve  rcfuBed  to  pay  the  latter  as  the  former.  This  item 
amounted  to  the  sum  of  |3000. 

The  allowance  of  the  reBidue  of  the  damages,  and  of  the 
amoont  expended  for  repairs,  iiivoWee  other  cousideratious, 
aud  requires  a  separate  examiDBtion, 

The  order  to  the  master  to  proceed  to  Key  West  was  cer- 
tainly not  nuthorized  by  the  coutract.  That  imposed  no 
such  obligation.  No  rate  of  freight  for  this  voyage  had  been 
agreed  upon,  and  no  such  stipulation,  had  been  entered  into. 
The  contract  expired  upon  the  delivery  of  the  cargo  at  Port 
Hoynl.  It  id  silent  as  to  anything  further.  It  may  be  safely 
Bsaumed  that  nothing  beyond  tbia  was  in  the  contemplutioo 
of  either  party  when  the  vessel  le^  Philadelphia.  The  Court 
of  Claims  held  that  the  conduct  of  the  quartermaster  waa 
not  an  appropriation,  bat  the  impressment  of  the  vessel. 
The  duress,  tbe  vis  mnjor,  the  resistance  of  the  master,  and 
his  compulsory  obedience,  are  clearly  developed  in  the  find- 
ings of  the  record.  We  think  the  view  of  tbe  court  below 
upon  this  subject  was  tbe  proper  one;  but  did  that  entitle 
the  appellee  to  recover  for  the  damages  and  repairs  here 
under  consideration? 

The  first  section  of  the  act  of  July  4tb,  1864,  declares  that 
the  jurisdiction  of  the  Court  of  Claims  shall  not  extend  to 
"any  claim  against  the  United  States  growing  out  of  the 
destruction  or  appropriation  of,  or  damage  to,  any  property, 
by  the  army  or  navy,  or  any  part  of  tbe  army  or  navy,  en- 
gaged in  the  suppression  of  the  rebellion,  from  the  com- 
mencement to  the  close  thereof"  The  second  and  third 
sections  provide  for  the  adjustment  and  payment,  through 
tliti  Quurtermastcr-Generul,  the  Commissary- General,  and 
the  Third  Auditor  of  the  Treasury,  of  all  claims  of  loyal 
citizens  in  States  not  in  rebellion,  for  quartermaster  stores 
and  subsistence  furnished  to  the  army.* 

The  act  of  February  Zlst,  1867,t  declares  that  tbe  act  of 
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1864  eliall  not  be  connti-ne<l  to  atithorize  tlio  settlcmeDt  of 
au;  claim  for  supplies  taken  or  funiiebe<l  for  the  uoe  of  the 
armies  of  the  United  States,  nor  for  the  occnpiitii)n  of  or 
ii^ury  to,  real  estate,  nor  for  the  appropriation  or  ilostruc- 
tion  of,  or  damage  to,  personal  property,  by  the  military  an- 
thorities  or  troops  of  the  United  States,  "  where  such  claim 
originated  during  the  war  for  the  sappression  of  the  Soutbera 
rebellion,  in  a  Stale  or  pari  of  a  Stale  dechirett  in  iiisurreiiion." 

The  resolution  of  the  23d  of  December,  1869,*  provides 
that  the  act  of  1867  sliall  not  be  bo  construed  as  '*  to  debar 
the  settlement  of  ulaims  for  stenmbouta  ur  other  vessels, 
taken  without  the  consent  of  the  owner  or  impressed  into 
the  military  service  of  the  United  States  during  the  late 
war,  iU'  States  or  ymrts  of  States  declared  iu  inanrrection^ 
provided  the  claimants  were  loyal  at  the  time  their  claims 
originated,  and  remained  loyal  thereaOer,  and  were  residents 
of  loyal  States,  and  such  steamboats  or  other  vessels  were  in 
the  insarrectionary  districts  by  proper  authority." 

The  act  of  1864  took  away  the  jurisdiction  of  the  Court  of 
Claims  as  to  all  the  cases  there  specitied.  The  act  of  1867 
forbade  the  payment  of  the  claims  wlituh  it  described,  while 
the  resolution  permitted  the  settlement  of  those  within  the 
category  which  it  laid  down  and  the  c^alitications  prescribed 
in  the  proviso.  The  resolution  refers  expressly  to  the  act  of 
1867,  and  that  act  to  the  act  of  1864.  They  are  in  pari  ma- 
terid,  constitute  a  common  context,  and  must  be  construed 
together.  This  case,  in  the  aspect  of  it  we  are  considering, 
is  clearly  within  the  body  of  the  resolution.  Whether  it  is 
also  within  the  requirements  of  the  proviso  is  not  disclosed 
by  the  findings  in  the  record.  They  arc  silent  upon  that 
subject.  If  the  appellees  can  bring  themselves  within  both 
they  will  be  entitled  to  be  paid,  but  not,  we  think,  by  the 
iustru mentality  of  the  Court  of  Claims. 

The  purpose  of  the  resolution,  obvionaly,  was  uot  to  en- 
large or  restore  the  jurisdiction  of  that  court,  but  to  remove 
the  bar  which  the  act  of  1867  had  been  held  to  create.    That 
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bar  affected  uot  the  court,  bat  tbe  officer  of  the  aimy  aud  of 
the  Ireasnry,  whose  duty  it  would  otherwise  have  been  to 
udjuet  and  liquidate  eucli  deniauda.  Wheo  the  restrictioD 
WAR  rcmored  the  jurisdiction  and  authority  of  those  officers, 
and  not  of  the  court,  wus  revived.  The  phrase  "  uttUmmt," 
used  ill  the  resolution,  has  reference  to  executive  and  not  to 
judicial  action.  The  context  of  the  two  acts  and  the  resolu- 
tion point  clearly  to  this  coustructioB  of  the  latter.  Tbe 
remedy  of  the  ap|»e)leee,  if  they  are  entitled  to  any,  must  be 
sought  at  the  hands  of  the  executive  or  legislative  depart- 
ment of  the  government.  The  judicial  departmeot  ts  iucom- 
petent  to  give  it 

Zn  our  opinion,  the  Conrt  of  Claims  erred  in  taking  juris- 
diction of  either  of  the  claims  outside  of  the  contract.  Tbe 
United  Stales  v.  Susttli*  is  clearly  distinguished  by  its  con- 
trolling facts  from  the  present  case.  It  is  not  intended  to 
impagii  anything  said  by  the  court  in  that  case. 

Jddqubiit  eevbrsed,  aud  the  cause  remanded  with  direc- 
tions to  enter  a  judgment 

Ih  contoehitt  to  this  opuiioh. 


White  v.  Hart. 

I.  Tbe  CoDttttDtion  adoplad  bj  Oeorglft,  A.D.  1888,  hj  which  <t  ww  pro- 
vided that  "soaonrtoreBMr  Aillbin,  iMiTih>ll(h«0*BWkl  AMambljflT*, 
JorMiotiaD  t«  trj.  or  sl**Jndg>i»nt  eo,  or  oufBrM  mj  il*bt,  tb*  ooiuidanUo* 
orwbi(bwu*il»«,  Drtb*blr«tlior*ot,"ii  to  be  recnrded  by  tbe  court  u 
vuluntarily  adopted  by  the  Slate  named,  nod  Dot  at  adopted  uiider  mj 
dictation  and  coercion  af  Cungreu.  Congreai  having  rcL-eiTed  and  tco> 
ogniied  the  laid  Conititutioe  a*  the  voluntary  and  valid  offbring  of  the 
State  of  Georgia,  tbi»  court  i(  concluded  by  such  action  of  tbe  political 
department  of  the  government. 

2  At  no  time  during  tbe  rebellion  were  tbe  rcbellioui  States  oat  of  tbe  pale 
of  tbe  Union.  Their  conititutional  dutiei  and  obligationa  remained 
unaffected  by  tbe  rebellion.  They  could  not  tbeo  paw  a  law  impafnng 
the  obligation  of  a  contract  more  than  before  the  retiellion,  or  now. 
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8.  The  ideas  of  the  ▼nlidity  of  a  contract,  and  of  the  remedy  to  enforce 
are  inseparable;  and  both  are  parts  of  the  obligation  which  is  jru 
anteed  by  the  Constitution  uguinst  invasion.  Accordingly,  whence 
a  State,  in  modifying  any  remedies  to  enforce  a  contract,  does  t^o  ir 
way  to  impaiir  substnntial  rights,  the  attempted  modification  is  will 
the  prohibition  of  the  Constitution,  and  to  that  extent  void. 

4.  Hefd^  therefore,  that  the  clause  of  the  Constitution  of  Georgia,  quoted 
the  first  paragraph  above,  bud  no  eflect  on  a  contract  made  previous 
it,  though  the  consideration  of  the  contract  was  a  slave. 

6.  A  note  of  which  the  consideration  is  a  slave,  slavery  being  at  the  tii 
lawful  by  the  law  of  the  place  where  the  note  was  given,  is  valid. 

Error  to  the  Supreme  Court  of  the  State  of  Georgia. 

Mr.  P.  Phillips  and  Mr.  Edwin  N.  Broyles  argued  the  cc 
fuUy  and  abb/  for  the  plaintiff  in  error. 

No  counsel  appeared  on  the  other  side;  the  reliance  of  th 
party  having  apparently  been  on  the  argument  contained  : 
the  opinion  given  by  Brown,  C.  J.,  in  behalf  of  the  Supren 
Court  of  Georgia. 

Mr.  Justice  SWAYNE  stated  the  case,  and  delivered  tl 
opinion  of  the  court. 

The  suit  was  instituted  by  the  plaintiff  in  error  on  th 
10th  of  January,  1866,  in  the  Superior  Court  of  Chattoog 
County.  He  declared  upon  a  promissory  note  made  to  hir 
by  the  defendants  in  error  for  twelve  hundred  and  thlrt 
dollars,  dated  February  9tl),  1859,  and  payable  on  the  1st  o 
March,  A.D.  1860.  The  defendant  pleaded  in  abatenieii 
that  "  the  consideration  of  the  note  was  a  slave,"  and  tha 
"by  the  present  Constitution  of  Georgia,  made  and  adopter 
since  the  last  pleadings  in  this  case,  the  court  is  prohibited  t 
take  and  exercise  jurisdiction  or  render  judgment  therein.^ 
To  this  plea  the  plaintiff*  demurred.  The  court  overrules 
the  demurrer  and  gave  judgment  for  the  defendants.  Th( 
plaintiff  excepted  and  removed  the  case  to  the  {Supreme 
Court  of  the  State,  where  the  judgment  was  affirmed,  anc 
the  plaintiff  thereupon  prosecuted  this  writ  of  error.     Th< 
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Constitution  of  Georgia  of  I8689  which  ie  still  in  force,  con- 
tains* the  following  clause : 

'^  Provided,  that  no  court  or  officer  shall  have,  nor  shall  the 
General  Assembly  give,  jurisdiction  to  try,  or  give  judgment  on, 
or  enforce  any  debt  the  consideration  of  which  was  a  slave  or 
the  hire  thereof." 

From  the  close  of  the  rebellion  until  Georgia  was  restored 
to  her  normal  relations  and  functions  in  the  Union,  she  was 
governed  under  the  laws  of  the  United  States  known  as  the 
Reconstruction  Acts.  Under  these  laws  her  present  consti- 
tution was  framed,  adopted,  and  submitted  to  Congress. 
Among  the  terms  of  her  rehabilitation  prescribed  by  the 
acts  referred  to  it  was  made  a  fundamental  condition  that 
certain  designated  parts  of  the  constitution  so  submitted 
should  <^  be  null  and  void,  and  that  the  General  Assembly 
of  the  State"  should,  '^by  a  solemn  act,  declare  the  assent 
of  the  State''  to  the  required  modification.f  The  constitu- 
tion was  modified  accordingly.  When  submitted  it  con- 
tained the  proviso  here  under  consideration.  No  objection 
was  made  to  the  proviso,  and  it  has  since  remained  a  part 
of  the  instrnment.  With  her  constitution  thus  modified, 
Congress  enacted  "  that  the  State  of  Georgia,  having  com- 
plied with  the  Reconstruction  Acts,  and  the  fourteenth  and 
fifteenth  amendments  to  the  Constitution  of  the  United 
States  having  been  ratified  in  good  faith  by  a  legal  legisla- 
ture of  said  State,  it  is  hereby  declared  that  the  State  of 
Georgia  is  entitled  to  representation  in  the  Congress  of  the 
United  States.":^  Her  representatives  and  senator  were 
thereupon  admitted  to  seats  in  Congress,  This  act  removed 
the  last  of  the  disabilities  and  penalties  which  were  visited 
upon  her  for  her  share  of  the  guilt  of  the  rebellion.  The  con- 
donation by  the  National  government  thus  became  complete. 

The  judgment  we  are  called  uix)n  to  review  is  sought  to 
be  maintained  upon  the  following  grounds: 

*  Art.  6,  {  17,  paragraph  7. 

t  15  Stat,  at  Large,  78;  Act  of  June  25th,  1808. 

}  Act  of  June  15tb,  1870,  16  SUt.  at  Large,  868,  864. 
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(1.)  That  when  tlic  constitution  of  1868  wan  adopted 
Georgia  was  not  a  State  of  the  Union ;  that  she  had  8nn- 
dered  her  connection  as  Ruch,  and  was  a  eonqnerod  territory 
wholly  at  the  mercy  of  the  conqueror;  and  that  honco  the 
inhibition  of  the  States  by  tlie  Constitntion  of  tlio  United 
States  to  pass  any  law  impairing  the  obligation  of  contracts 
had  no  application  to  ber. 

(2.)  That  ber  constitution  does  not  aflect  the  contract,  bat 
only  denies  jnrisdiction  to  her  courts  to  enforce  it. 

(8.)  That  her  constitution  was  adopted  under  the  dictation 
and  coercion  of  Congress,  and  is  the  act  of  CongroMH,  rather 
than  of  the  State:  and  that,  though  a  State  cannot  p;iKS  a 
law  impairing  the  validity  of  contracts,  Congi*ess  can,  and 
that,  for  this  reason  also,  the  inbibition  in  the  Constitution 
of  the  United  States  has  no  effect  in  this  case. 

The  third  of  these  propositions  is  clearly  unsound,  and  re- 
quires only  a  few  remarks.  Congress  authorized  the  State 
to  frame  a  new  constitution,  and  she  elected  to  proceed 
within  the  scope  of  the  authority  conferred.  The  result  was 
submitted  to  Congress  as  a  voluntary  and  valid  oilering,  and 
was  so  received  and  so  recognized  in  the  subsequent  action 
of  that  body.  The  State  is  estopped  to  assail  it  upon  such 
an  assumption.  Upon  the  same  gn>unds  she  might  deny 
the  validity  of  her  ratification  of  the  constitutional  amend- 
ments. The  action  of  Congress  upon  the  subject  cainiot  be 
inquired  into.  The  case  is  clearly  one  in  which  the  judicial 
is  bound  to  follow  the  action  of  the  political  department  of 
the  government,  and  is  concluded  by  it.*  We  may  add, 
that  if  Congress  had  expressly  dictated  and  expressly  ap- 
proved the  proviso  in  question,  such  dictation  and  approval 
would  be  without  effect.  Congress  has  no  power  to  super- 
sede the  National  Constitution. 

The  subject  presented  by  the  first  proposition  has  been 
considered  under  some  of  its  aspects  several  tioies  by  this 

*  Luther  v.  Borden,  7  Howard,  43.  47,  67;  Rose  «.  Himelyi  4  Cranch, 
272;  Oelston  v.  Hoyt,  8  Wheaton,  824;  Id.  634;  Williams  v.  The  Suffolk 
Ins.  Co.,  13  Peters,  420. 
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court.  We  need  do  little  more  upon  this  occaBioti  than  to 
reaffirm  the  views  heretofore  expressed*  and  add  such  further 
retimrks  as  are  called  for  by  the  exigencies  of  the  case  be- 
fore us. 

The  National  Constitution  was,  as  its  preamble  recites,  or- 
dained and  established  hy  the  people  of  the  United  States. 
It  created  not  a  confederacy  of  States,  but  a  government  of 
individuals.  It  assumed  that  the  government  and  the  Union 
which  it  created,  and  the  States  which  were  incorporated 
into  the  Union,  would  be  indestructible  and  perpetual ;  and 
as  far  as  human  means  could  accomplish  such  a  work,  it  in* 
tended  to  make  them  so.  The  government  of  the  Nation 
and  the  government  of  the  States  are  each  alike  absolute 
and  independent  of  each  other  in  their  respective  spheres  of 
action ;  but  the  former  is  as  much  a  part  of  the  government 
of  the  people  of  each  State,  and  as  much  entitled  to  their 
allegiance  and  obedience  as  their  own  local  State  govern- 
ments— '^  the  Constitution  of  the  United  States  and  the  laws 
made  in  pursuance  thereof,''  being  in  all  cases  where  they 
apply,  the  supreme  law  of  the  land.  For  all  the  purposes  of 
the  National  government,  the  people  of  the  United  States  are 
an  integral,  and  not  a  composite  mass,  and  their  unity  and 
identity,  in  this  view  of  the  subject,  are  not  afiected  by  their 
segregation  by  State  lines  for  the  purposes  of  State  govern- 
ment and  local  administration.  Considered  in  this  connec- 
tion, the  States  are  organisms  for  the  performance  of  their 
appropriate  functions  in  the  vital  system  of  the  larger  polity, 
of  which,  in  this  aspect  of  the  subject,  they  form  a  part,  and 
which  would  perish  if  they  wore  all  stricken  from  existence 
or  ceased  to  perform  their  allotted  work.  The  doctrine  of 
secession  is  a  doctrine  of  treason,  and  practical  secession  is 
practical  treason,  seeking  to  give  itself  triumph  by  revolu- 
tionary violence.  The  late  rebellion  was  without  any  ele- 
ment of  right  or  sanction  of  law.  The  duration  and  magni- 
tude  of  the  war  did  not  change  its  character.  In  some 
respects  it  was  not  unlike  the  insurrection  of  n  county  or 
other  municipal  subdivision  of  territory  against  the  State  to 
which  it  belongs.    In  such  cases  the  State  has  inherently 
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tbe  right  to  oBe  all  the  means  necessary  to  put  down  the 
resistaDce  to  its  authority,  and  restore  pcacOy  order,  and 
obedience  to  law.  If  need  be,  it  has  the  right  alno  to  call 
on  tl)e  government  of  tbe  Union  for  the  requisite  aid  to  that 
end.  Whatever  precautionary  or  penal  measures  the  Btate 
may  take  when  tbe  insurrection  is  suppressed,  the  pro(K>- 
Bition  would  be  a  strange  one  to  maintain,  that  while  it 
lasted  the  county  was  not  a  part  of  the  State,  and  hence  was 
absolved  from  the  duties,  liabilities,  and  restrictions  which 
would  have  been  incumbent  upon  it  if  it  had  remained  in  its 
normal  condition  and  relations.  Tbe  power  exercised  in 
putting  down  the  late  rebellion  is  given  expressly  by  the 
Constitution  to  Congress.  That  body  made  the  laws  and 
tbe  President  executed .  them.  The  granted  power  carried 
with  it  not  only  tbe  right  to  use  the  requisite  means,  but  it 
reached  further  and  carried  with  it  also  authority  to  guard 
against  the  renewal  of  the  conflict,  and  to  remedy  the  evils 
arising  from  it  in  so  far  as  that  could  be  efi*ected  by  appro- 
priate legislation.*  At  no  time  were  the  rebellious  States 
out  of  the  pale  of  the  Union.  Their  rights  under  the  Con- 
stitution were  suspended,  but  not  destroyed.  Their  consti- 
tutional duties  and  obligations  were  unaiieeted  and  remained 
the  same.  A  citizen  is  still  a  citizen,  though  guilty  of  crime 
and  visited  with  punishment.  His  political  rights  may  be 
put  in  abeyance  or  forfeited.  The  result  depen^ls  upon  the 
rule,  as  defined  in  the  4aw,  of  the  sovereign  against  whom 
he  has  oifended.  If  he  lose  his  rights  he  escapes  none  of  his 
disabilities  and  liabilities  which  before  subsisted.  Certainly 
he  can  have  no  new  rights  or  immunities  arising  from  his 
crime.  These  analogies  of  the  county  and  the  citizen  are 
not  inapplicable,  by  way  of  illustration,  to  the  condition  of 
the  rebel  States  during  their  rebellion.  The  legislation  of 
Congress  shows  that  these  were  the  views  entertained  by 
that  department  of  the  government. 

In  the  several  acts  admitting  new  States  the  same  formula 
substantially  is  used  in  all  caises.    It  is,  that  the  State  named 

•  Stewart  v.  Kahn,  11  WaUace,  506. 
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**  shall  be  ai)d  is  hereby  declared  to  be  one  of  the  United 
States  of  America,  and  is  hereby  Admitted  iQto  the  Union, 
upon  an  equal  footing  with  the  original  States,  in  all  respects 
whatsoever."*  In  the  several  Reconstruction  Acts,  the  lan- 
guage used  in  this  connection  is,  that  the  State  in  question 
**  shall  be  declared  entitled  to  representation  in  Congress, 
and  senators  and  representatives  shall  be  admitted  there- 
from."t  '^  Shall  be  entitled  and  admitted  to  representation 
in  Congress  as  a  State  of  the  Union,  when,''  ftc.|  And, 
lastly,  in  the  final  act  as  to  Georgia — '^  It  is  hereby  declared 
that  the  State  of  Georgia  is  entitled  to  representation  in  the 
Congress  of  the  United  States."! 

The  different  language  employed  in  the  two  classes  of 
cases  evinces  clearly  that,  in  the  judgment  of  Congress,  the 
reconstructed  States  had  not  been  out  of  the  Union,  and  that 
to  bring  them  back  into  full  communion  with  the  loyal 
States,  nothing  was  necessary  but  to  permit  them  to  restore 
their  representation  in  Congress.  Without  reference  to  this 
element  of  the  case,  we  should  have  come  to  the  same  con- 
elusion.  But  the  fact  is  one  of  great  weight  in  the  consider- 
ation  of  the  subject  And  we  think  it  is  conclusive  upon 
the  judicial  department  of  the  government.|| 

Georgia,  after  her  rebellion  and  before  her  representation 
was  restored,  had  no  more  power  to  grant  a  title  of  nobility, 
to  pass  a  bill  of  attainder,  an  ex  post  faeU>  law,  or  law  im- 
pairing the  obligation  of  contracts,  or  to  do  anything  else 
prohibited  to  her  by  the  Constitution  of  the  United  States, 
than  she  had  before  her  rebellion  began,  or  after  her  resto- 
ration to  her  normal  position  in  the  Union.  It  is  well  settled 
by  the  adjudications  of  this  court,  that  a  State  can  no  more 
impair  the  obligation  of  a  contract  by  adopting  a  constitution 
than  by  passing  a  law.  In  the  eye  of  the  constitutional  in- 
hibition they  are  substantially  the  same  thing. 


*  Act  of  June  15th,  1886,  6  Sut.  at  Large,  60. 
t  Act  of  March  2d,  1867, 14  Id.  429 ;  act  of  March  28d,  1867,  15  Id.  4. 
I  Act  of  Juno  26th,  1868,  lb.  78.        {  Act  of  July  16th,  1870,  16  Id.  864. 
I  Luther  V.  Borden,  7  Howard,  67. 
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The  neeoiid  prop<Mitioii  remniiiA  to  be  I'onsidcred.  WIu'ii 
the  note  wax  ezecnted  and  niilil  the  ooiiMitiition  of  1868  whs 
adopted,  the  courts  of  the  State  had  unqatisttonablc  jurisdic- 
tion to  entertain  a  suit  hroiight  to  enforce  its  collection,  nitd 
if  that  jurisdiction  ceased  it  wae  by  reason  of  the  proviuion 
of  the  constitDtion  of  the  State,  here  nnder  consideration. 

The  question  presented  b;  this  proposition  was  fnlly  con- 
sidered by  this  coort  in  Van  Hoffman  v.  The  City  of  Qumctf.* 
The  city  had  soid  its  bonds  under  acts  of  the  legislutnre  of 
Illinois,  which  aothorized  their  issue  and  required  the  asscsa- 
ment  and  collection  of  a  special  tax  to  meet  tbo  interest; 
and  it  was  declared  that  the  amount  bo  raised  should  he  ap- 
plied to  that  object  "and  to  no  other  purpotte  whatsorver." 
The  legistatare  subsequently  passed  an  act  which  prohibited 
any  tax  beyond  the  amount  therein  Bpeci6ed  to  be  imposed. 
This  tax  yielded  a  sum  barely  sufficient  to  meet  tlie  munici- 
pal wants  of  the  city — leaving  nothing  to  be  applied  to  the 
interest  upon  the  bonds.  This  court  held  the  prohibition, 
BO  &r  88  it  affected  the  special  tax,  to  be  void,  and  by  a  writ 
of  mandamus  ordered  that  tax  to  be  collected  and  applied, 
as  if  the  Bubsequent  act  had  not  been  passed.  It  was  said, 
"  the  hiws  which  subsist  at  the  time  ami  place  of  ihe  making 
of  a  contract,  and  where  it  is  to  be  performed,  enter  into 
and  form  a  part  of  it,  as  if  tliey  were  expressly  referred  to  or 
incorpoi-ated  in  its  terms.  .  .  .  Nothing  can  be  more  ma- 
terial to  the  obligation  than  the  means  of  enforcement." 
Without  the  remedy,  Ihe  contract  may  indeed,  in  the  sense 
of  the  law,  be  said  not  to  exist,  and  its  obligation  to  tall 
within  the  class  of  those  moral  and  social  duties,  whii^b  de- 
pend for  their  fulfilment  wholly  upon  the  will  of  the  indi- 
vidual. The  ideas  of  validity  and  remedy  are  inaepurnble 
and  both  are  parts  of  the  obligation  which  is  guaranteed  by 
the  Constitution  against  invasion.  The  oliligation  of  u  con- 
tract "is  the  law  which  binds  the  pnrties  to  perform  their 
agreement"  It  was  said  further,  that  the  State  nmy  modify 
the  remedy,  but  not  eo  as  to  impair  substantial  ngbts;  and 

*  i  WklUce,  662. 
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that  whenever  this  resolt  **  is  produced,  the  act  is  within  the 
prohibition  of  the  Constitation,  and  to  that  extent  void/' 
When  the  contract  here  in  question  was  entered  into,  ample 
remedies  existed.  AH  were  taken  away  by  the  proviso  in 
the  new  constitution.  Not  a  vestige  was  left.  Every  means 
of  enforcement  was  denied,  and  this  denial  if  valid  involved 
the  annihilation  of  the  contract.  But  it  is  not  valid.  The 
proviso  which  seeks  to  work  this  result,  is,  so  for  as  all  pre- 
existing contracts  are  concerned,  itself  a  nullity.  It  is  to 
tliem  as  ineffectual  as  if  it  had  no  existence.  Upon  the 
qnestion  as  thus  presented,  several  eminent  State  courts 
have  expressed  the  same  views.* 

As  the  case  is  disclosed  in  the  record  we  entertain  no 
doubt  of  the  original  validity  of  the  note,  nor  of  its  validity 
when  the  decision  before  us  was  made.  But  as  that  question 
was  not  raised  in  this  case,  we  deem  it  unnecessary  to  re- 
mark further  upon  the  subject 

Judgment  rbvbrsbd  and  the  case  remanded  to  the  Su- 
preme Court  of  Georgia,  with  directions  to  proceed 

Ik  conformitt  to  this  opikioh. 

The  CniEF  JUSTICE  dissented  from  this  judgment 
See  the  next  case,  and  his  opinion  at  page  668,  infra. 


OSBORH  9.  NiCHOLSOK  R  AL. 

▲  penon  in  ArksntM,  one  of  the  late  tlaveholdlng  Statei,  for  s  Tmloabls 
oontideintlon,  paiied  in  March,  1S61,  before  the  rebellion  had  brolcen 
out,  Mid  a  n^gro  slaye  which  he  then  hod,  warranting  **  the  said  negro 
to  be  a  tlave  for  life^and  alco  warranting  the  title  to  him  clear  and  per- 
fect." The  18th  amendment  to  the  Con»titQtion,  nuide  tubaequently 
(A.D.  1S(;6),  ordained  that  *'aelth«r  tlaTorjaor  iavoiaatarjaMritade  .  .  . 
•ball  eziit  wilbia  the  tJoited  Btatet,  or  any  pUoe  tal^eet  to  thair  Jaritdietion.'* 
Heldy  that  negro  slayery  haying  been  recogniaed  as  lawful  at  the  time 
when  and  the  place  where  the  contract  was  made,  and  the  contract 

•  Oooley's  ConatltstioMa  Limitetiona,  289. 
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bATf  ng  heen  one  which  at  the  time  when  it  was  made  could  baye  heen 
enforced  in  the  courts  of  every  State  of  the  Union,  and  in  the  courts  of 
every  civilised  country  ol^wberOi  the  right  to  sue  upon  it  was  not  to 
he  considered  as  taken  away  by  the  18th  amendment  above  quoted,  and 
paMed  only  after  rights  under  the  contract  had  become  vested ;  destruc- 
tion of  vested  rights  by  implication  never  being  to  he  presumed. 

In  error  to  the  Circnit  Court  for  the  District  of  Arkatmaa. 

Mr.  P.  Phillips  and  Mr.  A.  IT.  Garlandyfor  the  plaintiff  in 
error;  Messrs.  Watkins  and  Eose^  contra. 

m 

The  caee  was  argued  on  both  sides  interestingly,  and  with 
ability  and  learning. 

Mr.  Justice  8WAYNE  stated  the  case,  and  delivered  the 
opinion  of  the  court 

The  plaintiff  in  error  brought  this  suit  on  the  10th  of 
February,  1869,  in  that  court,  and  declared  upon  a  promis- 
sory note  made  to  him  by  the  defendants  in  error  for  $1800, 
dated  March  26th,  A.D.  1861,  and  payable  on  the  26th  day 
of  December  following,  with  interest  at  the  rate  of  ten  per 
cent,  from  date.  The  defendants  pleaded  that  the  instru- 
ment sued  upon  was  given  in  consideration  of  the  convey- 
ance of  a  certain  negro  slave  for  life,  and  none  other;  and 
that  at  the  time  of  the  making  of  the  instrument  the  plain- 
tiff, by  his  authorized  agent,  executed  to  the  defendant  a  bill 
of  sale,  as  follows ; 

"  March  20th,  1861. 
<*  For  the  consideration  of  $1300  I  hereby  transfer  all  the 
right,  title,  and  interest  I  have  to  a  negro  boy  named  Albert, 
aged  about  twenty-three  years.  I  waiTant  said  negro  to  be 
soand  in  body  and  mind,  and  a  slave  for  life;  and  I  also  warrant 
the  title  to  said  boy  clear  and  perfect." 

And  that  the  said  negro  soon  thereafter,  to  wit,  on  the  1st 
day  of  January,  1862,  was  liberated  by  the  United  States 
government,  the  said  slave  being  then  alive,  and  that  the 
plaintiff  ought  not  therefore  to  recover.  The  plaintiff  de- 
murred.    The  court  overruled  the  demurrer,  and  the  plain- 
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tiff  electing  to  ntand  by  it,  the  court  gave  judgment  for  the 
defendants.  This  writ  of  error  has  brought  the  case  here 
for  review. 

The  question  presented  for  our  determination  is,  whether 
the  court  erred  in  overruling  the  demurrer;  or,  in  other 
words,  whether  the  facts  pleaded  were  sufficient  to  bar  the 
action. 

We  lay  out  of  view  in  limine  the  constitution  of  Arkansas 
of  1868,  which  annuls  all  contracts  for  the  purchase  or  sale 
of  slaves,  and  declares  that  no  court  of  the  State  should  take 
cognizance  of  any  suit  founded  on  such  a  contract,  and  that 
nothing  should  ever  be  collected  upon  any  judgment  or  de- 
cree which  had  been,  or  should  thereafter  be,  *^  rendered 
upon  any  such  contract  or  obligation."  It  is  sufficient  to 
i*emark  that  as  to  all  prior  transactions  the  constitution  is  in 
each  of  the  particulars  specified  clearly  in  conflict  with  that 
clause  of  the  Constitution  of  the  United  States,  which  or- 
duins  that  *^  no  State  shall ''  .  . .  *^  pass  any  law  impairing  the 
obligation  of  contracts.*'*  Nor  do  we  deem  it  necessary  to 
discuss  the  validity  of  the  contract  here  in  question  when  it 
was  entered  into.  Being  valid  when  and  where  it  was  made, 
it  was  Bi)  everywhere.  With  certain  qualifications  not  nec- 
essary to  be  considered  in  this  case,  this  is  the  rule  of  the 
law  of  nations.  Judge  Story  says:  ^'The  rule  is  founded 
not  merely  on  the  convenience,  but  on  the  necessity  of  na- 
tions ;  for  otherwise  it  would  be  impracticable  for  them  to 
carry  on  an  extensive  intercourse  and  commerce  with  each 

other."t 
It  may  be  safely  asserted  that  this  contract  when  made 

could  have  been  enforced  in  the  courts  of  every  State  of  the 
Union,  and  in  the  courts  of  every  civilized  country  else- 
where. In  the  celebrated  case  of  Somerset,  Lord  Mansfield 
said :  *^  A  contract  for  the  sale  of  a  slave  is  good  here ;  the 

•  Yon  Hoffman  v.  Tho  City  of  Quincy,  4  Wallace,  685;  White  v.  Hart, 
n^Oy  646. 
t  Story's  Conflict  of  Laws  (Redfield'i  edition),  {  242. 
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Stile  is  a  matter  tn  which  the  law  |irr»per1y  aiut  readilv  at- 
tAche*,  ntid  will  mAhitniii  the  price  nev«>rtlhi<Gr  lo  the  iij^ree- 
tnent.  But  here  the  person  of  the  slave  himso)!',  U  imiiit'di- 
Mtely  the  object  of  inquiry,  which  makes  a  V6ry  material 
(iifterence."* 

Nor  is  there  any  qaestion  as  to  an  implied  warroiily,  of 
title  or  otherwise.  There  bung  an  express  warranty,  that 
must  be  taken  to  contain  the  entire  contract  on  the  part  of 
the  seller.  This  warranty  embraces  fonr  points:  that  the 
•lave  was  soniid  in  body ;  that  he  was  soond  in  mind ;  that 
be  was  a  slave  tor  life ;  and  that  the  seller's  title  was  perfect. 

It  is  not  averred  or  claimed  that  the  warranty  was  false 
when  it  was  given,  in  either  of  these  particnlars.  The  title 
to  the  slave  passed  at  that  time,  and  if  the  warranty  were 
tme  then,  no  breach  could  be  wrought  by  any  after  event. 
Let  it  be  sapposed  that,  subseqaently,  a  lesion  of  the  brain 
of  the  slave  occorred,  and  that  permanent  insanity  ensaed, 
or  that,  from  sabeeqnent  disease,  he  became  a  cripple  for  life 
ot  died,  or  that,  by  the  sabseqaent  exercise  of  the  power  of 
eminviit  domain,  the  State  appropriated  his  ownership  and 
possession  to  herself,  can  there  be  a  doubt  that  neither  of 
these  things  would  have  involved  any  liability  on  the  part 
of  the  seller  t  He  whs  not  a  perpetual  assurer  of  soundness 
of  mind,  health  of  body,  or  continuity  of  title.  A  change 
of  the  ownership  and  possession  of  real  entate  by  the  process 
of  eminent  domain  is  not  a  violation  of  the  covenant  for 
qniet  eujoyment-f  Nor  is  it  such  an  eviction  as  will  support 
an  action  for  n  breach  of  the  covenant  of  general  warranty. 
In  Dobbinav^  Broum,X  it  was  said  by  tbe  court:  "It  will 
scarcely  be  thought  that  a  covenant  of  warranty  extends  to 
the  State  in  the  exercise  of  its  eminent  domain.    Like  any 

•  ZO  Howell's  SUI«  TriaU,  TO ;  tee  alto  Hadruo  •.  Wille*,  8  Barnewall  A 
AMeraon,  Z6i;  SantM  v.  Illidge,  96  Eogllth  Common  Law,  861 ;  The  Ante- 
l(.pe,  10  WhentoD,  66;  Emenon*.  Howland,  1  Mawn,  CO;  Commonwealth 
*.  Ave*,  IB  PickeHog,  216;  QroTMO.  Slaughter,  IG  Peten,  HO;  and  Ad> 
drewe  *.  Heoeler,  6  Watlaoe,  254. 

f  Frost  V.  Barneat,  4  Wharton,  80  j  Ellis  «.  Welch,  0  Huaaebutottt, 240. 

X  12  PecD>;lTauia  State,  SO. 
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other  covenant  it  muBt  be  restrained  to  what  was  snppoeed 
to  be  the  matter  in  view.  No  grantor  who  warrants  the 
possession  dreams  that  he  covenants  against  the  entry  of  the 
State  to  make  a  railroad  or  a  canal,  nor  would  it  be  a  sound 
interpretation  of  the  contract  that  wonld  make  him  liable 
for  it  An  explicit  covenant  against  all  the  world  would  bind  him  ; 
but  the  law  is  not  so  unreasonable  as  to  imply  it'' 

In  Bailey  v.  Miltenberger*  it  was  said :  ^*  It  has  never  been 
supposed  that  the  vendor  or  vendee  contemplated  a  war- 
ranty against  the  exercise  of  this  power  whenever  the  public 
goo<l  or  convenience  might  require  it/' 

These  remarks  are  strikingly  apposite  to  the  point  here 
under  consideration.  As  regards  the  principle  involved  we 
see  nothing  to  distinguish  those  cases  from  the  one  before 
ns.  In  all  of  them  the  property  was  lost  to  the  owner  by 
the  paramount  act  of  the  State,  which  neither  party  antici- 
pated, and  in  regard  to  which  the  contract  was  silent.  Eman- 
cipation and  the  eminent  domain  work  the  same  result  as 
regards  the  title  and  possession  of  the  owner.  Both  are  put 
an  end  to.  Why  should  the  seller  be  liable  in  one  case  and 
not  in  the  other?  We  can  see  no  foundation,  in  reason  or 
principle,  for  such  a  claim. 

It  was  formerly  held  that  there  could  be  no  warranty 
against  a  future  event  It  is  now  well  settled  that  the  law 
is  othcrwise.f  The  buyer  might  have  guarded  against  his 
loss  by  a  guaranty  against  the  event  which  has  caused  it 
We  are  asked,  in  efiect,  to  interpolate  such  a  stipulation  and 
to  enforce  it,  as  if  such  were  the  agreement  of  the  parties. 
This  we  have  no  power  to  do.  Our  duty  is  not  to  make 
contracts  for  the  parties,  but  to  administer  them  as  we  find 
them.  Parties  must  take  the  consequences,  both  of  what  is 
stipulated  and  of  what  is  admitted.  We  can  neither  detract 
from  one  nor  supply  the  other.^ 

Where  an  article  is  on  sale  in  the  market,  and  there  is  no 
fraud  on  the  part  of  the  seller,  and  the  buyer  gets  what  he 

•  81  PenntyWania  Suts,  41.  f  Bei^amin  on  Sales,  468. 

X  Dermott  v.  Jonei,  2  Wallace,  1 ;  Seyell  v.  Huiaey,  2  Ball  A  Beatty,  287. 
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pends  much  upon  the  question,  who  uvu  tlie  proprietor  when 
that  lots  was  oeeaaimtedf  The  pro^ierty  in  the  servicee  of 
these  lalwrers  had  heen  transferred  to  the  defendant.  Then 
tbo  question  is  analogous  to  thoee  which  otteu  arise  in  cases 
of  losa  b;  fire;  as  whether  the  goods  were  in  transitu  or  the 
transit  was  ended.  If  the  property  h«d  passed,  and  the 
residue  of  it  was  destrojred  by  a  via  major,  the  loss  must  fall 
Qpoi)  the  proprietor  of  the  thing,  namely,  of  the  services 
during  the  unexpired  term."  The  otLer  justices  expressed 
tlienisetves  to  the  same  eflect,  and  the  judgment  was  uuani- 
mouxly  given. 

If  all  the  buildings  upon  leasehold  premises  be  destroyed 
by  fire,  the  lessee  is  nevertheless  liable  for  the  foil  amount 
of  the  rent  during  the  residue  of  the  term.*  And  if  he  has 
corenanted  to  repair,  he  must  also  rebuild.f  So,  if  a  fire 
occur  after  the  contract  of  sale,  bat  before  the  conveyance 
is  executed,  the  loss  must  be  borne  by  the  buyer.J 

AH  contracts  are  luherentiy  subject  to  the  paramount 
power  of  the  sovereign,  and  the  exercise  of  such  power  is 
never  understood  to  involve  their  violation,  and  is  uot  within 
that  provision  of  the  National  Constitution  which  forbids  a 
State  to  pass  laws  impairing  their  obligation.  The  power 
acts  upon  the  property  which  is  the  subject  of  the  contract, 
and  not  upon  the  contract  itself  § 

Such  also  is  the  rule  of  the  French  law  and  such  was  the 
Roman  taw.  The  seller  is  uot  bound  to  warrant  the  buyer 
against  acts  of  mere  force,  violence,  and  casualties,  nor 
against  the  act  of  the  sovereign.||  "After  the  bargain  is 
completed  the  purchaser  stands  to  all  loBses."f  The  case  ia 
one  in  which  the  maxim  applies,  Ses  peril  am  domino.** 

It  has  been  earnestly  insisted  that  contracts  for  the  par- 

*  Baker  e.  BoltupBell,  4  TaDntoii,  45. 
t  Phillip*  e.  Stev«ni,  18  HMMcbutetU,  2S6. 
I  Bugden  on  Vendor*,  201. 

{  ^'cft  Biver  BriOKe  Co.  «.  Dli  et  al.,  0  Bowsn],  682,  fM. 
H  1  Domnt.,  part  1,  book  1,  tit.  2,  }  10,  iiaragraph  4. 
\  Digeat  2,  14,  TT,  Cooper's  Juitiniftn,  616. 
■*  Jleri'dilb'tEuieTigoa,  419i  Paine  o.  Ue11«r,  e  Tetej,  846. 


Dec.  1871.]  OsBOBN  v.  Nicholsok.  661 

Opinion  of  the  court. 

chase  jsind  sale  of  slaves  are  contrary  to  natural  justice  and 
right,  and  have  no  validity  unless  sustained  by  positive  law; 
that  the  right  to  enforce  them  rests  upon  the  same  foumhw 
tion,  and  that  when  the  institution  is  abolished  all  such  ct>n« 
tracts  and  the  means  of  their  enforcement,  unless  expressly 
saved,  are  thereby  destroyed.  Slavery  was  originally  intro- 
duced into  the  American  Colonies  by  the  mother  country, 
and  into  some  of  them  against  their  will  and  protestations. 
In  most,  if  not  all  of  them,  it  rested  upon  universally  recog- 
nized custom,  and  there  were  no  statutes  legalizing  its  ex- 
istence more  than  there  were  legalizing  the  tenure  of  any 
other  species  of  personal  property.  Though  contrary  to  the 
law  of  nature  it  was  recognized  by  the  law  of  nations.  The 
atrocious  traffic  in  human  beings,  torn  from  their  country  to 
be  transported  to  hopeless  bondage  in  other  lands,  known 
as  the  slave  trade,  was  also  sanctioned  by  the  latter  code.* 

Where  the  traffic  was  carried  on  by  the  subjects  of  gov- 
ernments which  had  forbidden  it,  a  difierent  rule  was  ap- 
plied.'t'  Humane  and  just  sentiments  upon  the  subject  were 
of  slow  growth  in  the  minds  of  publicists.:^  The  institution 
has  existed  largely  under  the  authority  of  the  most  enlight- 
ened nations  of  ancient  and  modern  times.  Wherever 
found,  the  rights  of  the  owner  have  been  regarded  there  as 
surrounded  by  the  same  sanctions  and  covered  by  the  same 
protection  as  other  property.!  The  British  government  paid 
for  the  slaves  carried  oft'  by  its  troops  from  this  country,  in 
the  war  of  1812,  as  they  did  for  other  private  property  in 
the  same  category.||  The  Constitution  of  the  United  States 
guaranteed  the  return  of  persons  "held  to  service  or  labor 
in  one  State  under  the  laws  thereof,  escaping  into  another." 
**The  object  of  this  clause  was  to  secure  to  the  citizens  of 
the  slaveholding  States  the  complete  right  and  title  of  own- 
ership in  their  slaves  as  property  in  every  State  in  the  Union, 

*  1  Wildman's  Intcrnntionul  Law,  70;  Dana's  Whcatorii  199 ;  The  Ante- 
lope, 10  WheatoHi  67 ;  Lc  Louin,  2  Dodson,  210. 
t  The  Amedie,  Acton,  240;  The  Diana,  1  Dodson,  95 ;  The  Fortuna,  lb.  81. 
I  1  Phillmore's  Law  of  Nations,  816. 
{  Le  Louis,  2  Dodson,  250.  y  Lawrence's  Wbcaton,  496. 
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into  which  they  might  escape."  Hietoricallj  it  is  known 
that  without  this  provision,  the  Constitution  would  not  have 
been  adopted,  and  the  Union  could  not  have  been  formed.* 
But  without  considering  at  length  the  several  assumptions 
of  the  proposition,  it  is  a  sufficient  answer  to  say  that  when 
the  thirteenth  amendment  to  the  Constitution  of  the  United 
Btuttis  was  adopted,  the  rights  of  the  plaintiff  in  this  action 
hud  beconie  legally  and  completely  vested.  Rights  acquired 
by  a  deed,  will,  or  contract  of  marriage,  or  other  contract 
executed  according  to  statutes  subsequently  repealed  subsist 
afterwards,  as  they  were  before,  in  all  respects  as  if  the 
statutes  were  still  in  full  force.  This  is  a  principle  of  uni- 
versal jurisprudence.  It  is  necessary  to  the  repose  and  wel- 
fare of  all  communities.  A  different  rule  would  shake  the 
social  fabric  to  its  foundations  and  let  in  a  flood-tide  of  in- 
tolerable evils.  It  would  be  contrary  to  "  the  general  prin- 
ciples of  law  and  reason,'*  and  to  one  of  the  most  vital  ends 
of  government-t  The  doctrines  of  the  repeal  of  statutes 
and  the  destruction  of  vested  rights  by  implication,  are  alike 
unfavored  in  the  law.  ^Neither  is  to  be  admitted  unless  the 
implication  is  so  clear  as  to  be  equivalent  to  an  explicit 
declaration.  Every  doubt  should  be  resolved  against  a  con- 
struction so  fraught  with  mischiefs.  There  is  nothing  in 
the  language  of  the  amendment  which  in  the  slightest  de- 
gree warrants  the  inference  that  those  who  framed  or  those 
who  adopted  it  intended  that  such  should  be  its  effect.  It 
is  wholly  silent  upon  the  subject.  The  proposition,  if  car- 
ried out  in  this  case,  would,  in  effect,  take  away  one  man's 
property  and  give  it  to  another.  And  the  deprivation  would 
be  "without  due  process  of  law."  This  is  forbidden  by  the 
fundamental  principles  of  the  social  compact,  and  is  beyond 
the  sphere  of  the  legislative  authority  both  of  the  States  and 
the  Nation.J  What  would  be  the  effect  of  an  amendment  of 
the  National  Constitution  reaching  so  far — if  such  a  thing 

*  I*"gS  ^'  PennsylyHnia,  16  Peters,  611. 
f  Calder  v.  BuH,  8  Dallas,  88S. 

X  Taylor  v.  Porter,  4  Hill,  146;  Wynehamor  v.  The  People,  8  £ernan, 
894 ;  Wilkinson  v.  Leiand  et  al.,  2  Peters,  6^. 
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shouUl  occur — it  w  not  nocoseary  to  consider,  ns  no  such 
question  is  prceenled  in  tlie  case  before  us. 

Many  ciises  Imve  been  decided  liy  the  )iijj;liC8t  Stulc  t'ontts 
where  tlie  eanie  questions  arose  wliicli  we  Iiave  Iifcn  callod 
upon  to  consider  in  tliis  case.  In  very  neiirly  idl  of  them 
the  contract  was  adjudged  to  be  valid,  and  was  enforced. 
They  are  too  numerous  to  be  named.  Tlic  opinions  in  some 
of  them  are  marked  by  great  ability. 

Whatever  we  may  think  of  the  institution  of  elavory 
viewed  in  the  light  of  religion,  monds,  humanity,  or  a  cound 
potitic»l  economy, — oa  the  obligation  lierc  in  question  was 
valid  when  executed,  sitting  as  a  court  of  justice,  wc  have 
no  choice  but  to  give  it  effect  We  cannot  rognrd  it  as  dif- 
fering in  its  legal  efficacy  from  any  other  unexecuted  contract 
to  pay  money  made  upon  a  sufficient  consideration  at  the 
same  time  and  place.  Neither  in  the  precedents  and  prin- 
ciples of  the  common  law,  uor  in  its  associated  system  of 
equity  jurisprudence,  nor  in  the  older  system  known  as  the 
civil  law,  is  there  anything  to  warrant  the  result  contended 
for  by  the  defendants  in  error.  Neither  the  rights  nor  the 
interests  of  those  of  the  colored  race  lately  in  bondage  are 
affected  by  the  conclusions  we  have  reached.  This  opinion 
decides  nothing  as  to  the  effect  of  President  Lincohi's 
emancipation  proclamatiou.  We  have  had  no  occasion  to 
consider  that  subject. 

JuDOHEMT  RBTEBSED,  aud  the  cause  remanded  to  the  Cir- 
cuit Court  with  directions  to  proceed 

In  conformity  to  this  opinion. 

The  CHIEF  JUSTICE  dissented  in  this  case  and  in  the 
preceding  one  of  While  v.  Sari,  on  the  grounds: 

1st.  That  contracts  for  the  purchase  and  sale  of  slaves 
were  and  are  against  sound  morals  and  natural  justice,  and 
without  support  except  in  positive  law. 

2d.  That  the  laws  of  the  several  States  by  which  alone 
slavery  and  slave  contracts  could  be  supported,  were  an- 
nulled by  the  thirteenth  amendment  of  the  Constitution 
which  abolished  slavery. 
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8(1.  That  thenceforward  the  common  law  of  all  the  States 
was  restored  to  its  origiual  principles  pf  liberty,  justice,  and 
right,  in  conformity  with  which  some  of  the  highest  conrts 
of  tiic  late  Slave  States,  notably  that  of  Louisiana,  have  de- 
cided, and  all  niight,  on  the  same  principles,  decide,  slave 
contracts  to  be  invalid,  as  inconsistent  with  their  jurispru- 
dence, and  this  court  has  properly  refused  to  interfere  with 
those  decisions. 

4th.  That  the  clause  in  the  fourteenth  amendment  of  the 
Constitution  which  forbids  compensation  for  slaves  emanci- 
pated by 'the  thirteenth,  can  be  vindicated  only  on  these 
principles. 

5th.  That  clauses  in  State  constitutions,  acts  of  State 
legislatures,  and  decisions  of  State  courts,  warranted  by  the 
thirteenth  and  fourteenth  amendments,  cannot  be  held  void 
as  in  violation  of  the  origiual  Constitution,  which  forbids  the 
States  to  pass  any  law  violating  the  obligation  of  contracts. 


Ex  PARTB  RUBSBLL. 

1.  The  words  "  final  disposition  "  in  the  2d  section  of  the  act  of  June  25thy 

1S68,  aUowing  the  Court  of  Claims  **  at  any  time  while  any  suit  or  claim 
is  pending  before  or  on  appeal  from  the  said  court,  or  within  two  years 
next  after  the  fnal  di$posiiion  of  any  such  suit  or  claim,  on  motion  on 
hohftlf  of  the  United  States,  to  grant  a  new  trial  in  any  such  suit  or 
clnim,"  mean  the  final  determination  of  the  suit  on  appeal  (if  an  ap- 
peal is  taken),  or  if  none  is  taken,  then  its  final  determination  in  tha 
Court  of  Claims.  The  Court  of  Claims  has  accordingly  power  to  grant 
a  new  trial,  if  the  same  be  done  within  two  years  next  after  the  final 
disposition,  although  the  case  may  have  been  decided  on  appeal  in  this 
court,  and  its  mandate  have  been  issued. 

2.  When  the  Court  of  Claims  on  a  motion  for  a  new  trial  under  the  2d  sec- 

tion of  the  act  of  June  25th,  1868,  above  referred  to,  has  not  reached 
the  consideration  of  the  motion  on  its  merits,  but  has  dismi^^sud  it 
under  an  assumption  that  they  had  no  jurisdiction  to  grant  it,  tnandamua 
directing  the  court  to  proceed  with  the  motion  is  the  proper  remedy. 
Appeal  is  not  a  proper  one. 
8.  But  if  the  Court  of  Claims  have  granted  an  appeal,  mandamus  will  not 
lie  to  cause  them  simply  to  vacate  the  allowance  of  it. 
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4.  SembU,  however,  that  it  might  He  to  do  f^,  and  to  proceed  Ut  the  ftrat-inn  of 
the  motion  for  a  new  trial. 

6.  The  proper  coarse  in  a  case  where  tbc  Court  of  Claims,  improperly  (from 
supposed  want  of  jurisdiction)  refused  to  grunt  to  tho  UnitiHl  {:>tHtt>ii  a 
motion  for  a  new  trial,  mude  under  the  act  of  18<SS,  aUivc  r«''rrrcd  to, 
and  the  United  States  appealed^  stHted  to  be,  for  onu  or  tho  oth«*r  party 
to  move  to  dismiss  the  appeal,  and  then  for  the  United  Siateii  to  ask  for 
a  distinct  mandamus  on  the  Court  of  Claims  to  proceeil;  thin  court 
stating  that  the  motion  to  dismiss  might  be  made  at  any  time  when  the 
court  was  in  session,  and  that  it  was  not  necessary  to  a  wait  the  arrival 
of  the  term  to  which  the  record  ought  to  be  returned. 

Motion,  by  Mr.  William  Penn  Clarke^  for  a  writ  of  man- 
damus; the  case  being  thus: 

The  second  section  of  an  act  of  June  25thy  1868,  relating 
to  the  Court  of  Claims,  thus  enacts: 

*'Tbat  the  said  Court  of  Claims,  at  any  time  while  any  Buit 
or  claim  is  pending  before  or  on  appeal  fi*om  said  court,  or  within 
two  years  next  after  the  final  disposition  of  any  suit  or  claim, 
ma}',  on  motion  on  behalf  of  the  United  States,  grant  a  new 
trial  in  any  such  suit  or  claim,  and  stay  the  payment  of  any 
judgment  therein,  upon  such  evidence  (although  tlio  bumo  may 
bo  cumulative  or  other)  as  shall  reasonably  satinfy  suid  court 
that  an}'^  fraud,  wrong,  or  injustice  in  the  premidOH  Iiuh  been 
done  to  tho  United  States;  but  until  an  order  is  niado  staying 
tho  payment  of  a  judgment,  the  same  shall  be  payable  and  paid 
as  now  provided  by  law."* 

It  now  appeared  from  the  affidavit  and  exhibits  on  which 
this  motion  was  based,  that  in  October,  1867,  Russell  filed  a 
petition  in  the  Court  of  Claims  to  recover  from  tho  United 
States  compensation  for  the  use  of  certain  steam  bouts,  and 
that  he  obtained  a  judgment  for  $41,355  on  the  6tli  of  De- 
cember, 1869,  that  afterwards  an  appeal  was  taken  to  this 
court  on  behalf  of  the  United  States,  and  the  judgmcMit  of 
the  Court  of  Claims  was  affirmed  on  the  20th  of  November, 
1871,*  that,  pending  the  appeal,  the  counsel  for  the  United 
States  applied  to  the  Court  of  Claims  for  a  new  trial,  but  the 

*  See  the  report  of  tbe  case,  wpra^  p.  628.  The  case  was  decided  at  the 
clo«c  of  tbe  last  term. 
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motion  was  not  argued  antil  after  the  decision  of  the  case 
here  on  the  appeal,  thongli  it  was  argued  before  the  man- 
date was  issued ;  that  the  motion  for  a  new  trial  failed  by 
an  equal  division  of  the  court;  that  the  mandate  from  this 
court  was  filed  in  the  Court  of  Claims  on  the  12th  day  of 
December,  1871,  and  on  the  next  day  that  court  ordered  a 
rehearing  of  the  motion  for  a  new  trial;  and  that,  on  the 
29th  of  January,  1872,  the  Court  of  Claims  dismissed  the 
motion  for  a  new  trial  as  for  want  of  jurisdiction,  on  the 
ground  that,  after  it  was  made,  the  mandate  of  the  Supreme 
Court  had  been  filed  afilrming  the  judgment,  and  also  on 
the  ground  that  the  motion  had  failed  on  the  prior  hearing 
by  an  equal  division  of  the  court.  From  this  last  decision 
the  counsel  for  the  United  States  appealed  to  this  court,  and 
the  appeal  was  allowed  by  the  Court  of  Claims.  Thereupon 
the  claimant  moved  that  court  to  vacate  the  allowance  of 
the  appeal,  but  the  court  refused  to  do  so.  He  now  moves 
this  court  for  a  mandamus  to  compel  the  Court  of  Claims  to 
vacate  its  order  allowing  the  appeal.  The  grounds  on  which 
the  application  was  made  were : 

First,  that  an  appeal  does  not  lie  from  an  order  refusing  a 
new  trial,  because  itis  not  a  final  judgment. 

Secondly,  that  the  granting  of  a  new  trial  rests  in  the  dis- 
cretion of  the  court. 

Thirdly,  that  the  allowance  of  the  appeal  was  a  violation 
of  the  mandate  of  this  court 

Mr.  Clarke^  in  support  of  his  motion^  argued  that  the  first 
and  second  reasons  assigned  needed  no  explanation.  That 
the  third  one  was  well  founded,  and  that  the  allowance  of 
the  appeal  was  a  violation  of  the  mandate  of  this  court  ap- 
peared on  a  right  reading  of  the  2d  section  of  the  act  of 
June  25th,  1868,  under  which  the  motion  for  the  new  trial 
was  made.  That  section  does  but  extend  the  time  within 
which  the  government  may  exercise  the  right  of  appeal. 
The  extcuKion  is : 

Ist.  *'*'  While  any  suit  or  claim  is  pending  before  or  on 
appeal  from  said  Court''  (of  Claims);  or, 
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2d.  "Within  two  years  next  after  the  final  i1isi>osition  of 
any  8uch  suit  or  claim." 

"Final  dispoftition."  Where?  In  the  Court  of  OlniniR^ 
of  course.  The  act  relates  onlj*  to  the  Court  of  ChiiniR.  and 
the  limitation  is  twofold.  If  the  two  linutations  were  united 
by  the  conjunction  atidy  instead  of  the  preposition  ^^or,*  the 
section  would  then  bear  the  construction  contended  tor  by 
the  government.  The  case  was  not  "pending  on  apjieal 
from  said  court''  when  the  motion  for  a  new  trial  was  argued, 
and  the  court  properly  overruled  the  motion.  Its  jurisdic- 
tion over  the  cause  terminated  when  the  mandate  of  this 
court,  showing  that  the  judgment  had  been  affirmed,  was 
filed  in  that  court,  except  so  far  as  its  action  was  required 
to  carry  the  judgment  into  execution.  And  the  cause  not 
being  pending  there,  the  court  had  no  power  to  grant  the 
allowance  of  an  appeal.  To  have  done  so,  would  have  been 
to  have  allowed  an  appeal  to  the  Court  of  Claims  from  this 
court.  Having  erred  in  allowing  the  appeal,  the  order 
should  have  been  vacated  on  the  motion  of  the  claimants. 

JUr.  W.  Me  Michael  J  Assistant  Attomey^Generaly  and  Mr.  B. 
JB.  BristoWj  SofieUor^Qeneral : 

1.  The  appeal  is  not  from  an  interlocutory  order,  but  is 
the  final  judgment  of  the  court  below  in  the  case. 

2.  The  refusal  to  grant  a  new  trial  was  a  decision  of  the 
case  against  the  United  States ;  it  involved  not  a  matter  of 
discretion  but  one  of  right.  The  words  "final  di^jiositiou  " 
in  the  section  under  which  this  motion  for  a  new  trial  was 
made  do  not  relate  alone  to  the  action  of  the  Court  of  Claims, 
but  where  cases  are  taken  by  appeal  to  the  Supreme  Court 
include  the  disposition  of  the  case  by  the  latter  tribunal.  A 
case  which  is  thus  taken  to  the  Supreme  Couit  cannot  be 
regarded  as  finally  disposed  of  until  the  court  has  expressed 
its  judgment,  and  the  two  years  recited  in  the  statute  are  to 
be  meiisured  from  that  time.  In  the  present  case  that  limi- 
tation had  not  yet  expired,  and  the  motion  for  a  new  trial 
was  not  only  made  within  it,  but  also  within  two  years  from 
the  judgment  of  December  6tb,  1869,  in  the  Court  of  Claims. 


Opinion  oTtbe  court 

Mr.  Justice  BRADLEY  delivered  the  opinion  of  the  court. 

We  tliiiik  that  the  Coart  of  Claims  erred  in  diomiBBing 
the  niolioi)  for  a  new  trial  ns  for  wnnt  of  jurisdiction ;  that 
the  coniinel  for  the  United  States  tnifltook  their  remedy  ia 
appeiiliiig  from  that  decision;  and  that  the  claimant  hat 
eqnallj'  mistaken  hie  remedy  in  applying  for  a  mandamus  to 
vacate  tlie  allowance  of  tho  appeal. 

Tito  difficnlty  has  arisen  ont  of  the  anomalons  proviaions 
of  the  *2d  section  of  the  act  of  June  25th,  I866.  Tlie  policy 
of  this  act  was  undonbtedly  dictated  by  the  fact  that  the 
government  agents  are  nt  a  great  disadvantage  in  defending 
enits  in  the  Court  of  Cluircs  on  account  <if  their  personal 
ignorance  of  the  facts,  and  of  the  witnesses  and  evidence 
necessary  to  rebut  the  petitioner's  case;  for  all  wiiidi  they 
have  to  depend  on  distant  and  uniDterested  parties,  or  par- 
ties whose  sympathies  and,  perhaps,  whose  intcreetB,  are 
with  the  claimants,  whilst  the  claimants  have  had  years  to 
prepare  and  get  up  their  cases  and  to  select  the  most  tavor> 
able  proofs  to  sustain  them.  From  these  causes,  no  doubt, 
the  government  is  often  greatly  defi-auded,  and  claims  are 
proved  and  adjudged  against  it  which  have  really  no  just 
grounds,  or  which  have  long  since  been  settled  and  paid. 
But  wliutever  reason  CoDgress  may  have  had  for  passing  the 
act,  of  its  right  to  pass  it  there  is  no  question.  The  erec- 
tion of  the  Court  of  Claims  itself,  and  the  giving  to  parties 
the  privilege  of  suing  the  goveruraent  therein,  though  dic- 
tated by  a  sense  of  justice  and  good  faith,  were  purely  vol- 
untary on  the  part  of  Congress;  and  it  has  the  nght  to 
impose  such  conditions  and  regulations  in  reference  to  the 
proceedings  in  that  court  as  it  sees  fit. 

The  section  in  question  was  undoubtedly  intended  to  give 
the  government  an  advantage,  which,  in  respect  to  its  furm, 
ie  quite  unusual,  if  not  unprecedented,  hut  which  Congress 
ondonhttidly  saw  sufficient  reason  to  confer.  It  authorizes 
the  Court  of  Claims,  on  beli&lf  of  the  United  States,  at  any 
time  while  n  suit  is  pending  before,  or  on  appeal  from,  said 
court,  or  within  two  years  next  after  the  final  disposition  of 
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eatiefy  the  conrt  that  tlie  government  lias  been  defraiKlotl  or 
wronged.  The  qoeetion  in,  what  is  meant  hy  the  fiiiul  dis- 
position of  the  Bait  from  whteh  the  two  years  of  Hniitation 
is  to  date.  And  it  seems  to  nt*  there  is  hartlly  room  for  a 
donbti  Looking  at  the  words  in  tlieir  collot.>atitii>  with  the 
previous  words,  it  seems  evident  that  the  final  deturinination 
of  the  sntt  has  reference  to  its  final  determination  on  appeal 
(if  an  appeal  is^aken),  or,  if  none  is  taken,  then  to  its  tinal 
determination  in  the  Conrt  of  Claims.  Tlie  natural  moan- 
JDg  of  the  words  leads  to  the  same  conclusion.  Tlie  final 
determination  of  a  suit  is  the  end  of  litigation  therein.  This 
cannot  he  said  to  have  arrived  as  long  as  an  appeal  is  pend- 
ing. Neither  the  existence  nor  the  determi nation  of  the 
appeal  interferes  witb  the  right,  on  the  part  of  the  govern- 
ment, to  apply  for  a  new  trial ;  and,  of  coarse,  the  mandat« 
from  this  conrt  cannot  affect  it. 

It  has  been  objected  that  the  granting  of  a  new  trial  after 
a  decision  by  this  court  is,  in  eflevt,  an  appeal  from  tlio  de- 
cision of  this  court.  This  wonld  be  so  if  it  were  granted 
apou  the  same  case  presented  to  us.  But  it  is  not.  A  new 
case  must  be  made;  a  case  involving  fraud  or  other  wrong 
practiced  upon  the  government  It  is  analogous  to  the  case 
of  a  bill  of  review  in  chancery  to  set  aside  a  former  decree, 
or  ft  bill  impeaching  a  decree  for  fniud. 

We  are  of  opinion,  therefore,  that  the  Court  of  Claims 
bad  jurisdiction  to  grant  a  new  trial,  notwithstanding  the 
filiug  of  the  mandate  of  this  conrt. 

The  other  ground  on  which  the  court  dismissed  the  mo- 
tion, namely,  that  on  the  first  hearing  the  court  wa»  equally 
divided,  was  no  valid  reason  for  not  proceediug  after  an 
order  for  a  rehearing  had  been  made. 

The  next  question  is  as  to  the  proper  remedy  of  the  coun- 
sel for  the  United  States  upon  the  dismissal  of  their  motion. 
To  us  it  seems  clear  that  they  should  have  applied  to  this 
court  tor  a  mandamus.  An  appeal  was  not  the  proper 
remedy.  The  Conrt  of  Claims  did  not  reach  the  considera- 
tion of  the  motion  for  a  new  trial  on  its  merits;  but  stopped 
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short  of  that  point  by  reaching  the  conclaBion  that,  nnder 
the  circnmstanceBy  they  had  no  juriediction  to  entertain  the 
motion,  and  therefore  they  diftmissed  it*  The  only  proper 
remedy,  therefore,  which  was  left  to  the  United  States  was 
to  move  for  a  mandamus  to  direct  the  court  to  proceed  with 
the  motion.  Where  a  conrt  declines  to  hear  a  case  or  mo- 
tion, alleging  its  own  incompetency  to  do  so,  or  that  of  the 
party  to  be  heard,  mandamus  is  the  proper  remedy.  A  writ 
of  error  or  appeal  does  not  lie;  for  what  has  the  appellate 
conrt  to  review  where  the  inferior  court  has  not  decided  the 
case,  but  has  refused  to  hear  it?  Where  a  final  judgment 
or  decree  to  which  a  writ  of  error  or  an  appeal  can  be  taken 
is  based  on  a  supposed  want  of  jurisdiction,  that  question,  as 
well  as  other  questions,  may  be  examined  by  the  appellate 
court.    But  that,  as  we  have  shown,  is  not  the  case  here. 

If  this  view  as  to  the  proper  course  of  proceeding  is  cor* 
rect,  it  fc>]lows  that  the  appeal  taken  by  the  counsel  for  the 
government  was  not  well  taken,  and  that  this  court  would 
dismiss  it  upon  proper  applicution  here. 

But  we  cannot  grant  a  mandamus  to  the  Court  of  Claims 
to  cause  them  to  vacate  their  allowance  of  the  appeal.  That 
wonld  be  to  use  the  writ  for  the  purpose  of  compelling  the 
inferior  conrt  to  decide  a  case  or  question  in  a  particular 
manner.  If  we  should  grant  a  mandamus  in  the  case  at  all, 
it  would  be  adverse  to  the  claimants,  namely,  a  mandamus 
to  vacate  the  allowance  of  the  appeal,  and  to  proceed  with 
the  hearing  of  the  motion  for  a  new  trial.  Perhaps,  on  the 
principle  of  going  back  to  the  first  error,  we  might  do  this; 
especially,  as  by  their  appeal,  the  defendants,  though  not  in 
the  proper  mode,  have  asked  us  to  do  substantially  the  same 
thing  by  reversing  the  order  dismicfiBing  their  motion  for 
new  trial. 

However,  since  the  appeal  has  been  actually  allowed,  and 
the  court  below  has  thus  lost  possession  of  the  case,  and  as 
it  is  now  within  the  control  of  this  court,  we  think  the  more 
orderly  and  proper  course  would  be  for  one  or  the  other 
party  to  move  to  dismiss  the  appeal,  and  for  the  counsel  of 
the  United  States,  if  they  see  fit,  to  move  for  a  distinct 
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mandntnne  to  require  the  Coort  of  Claimtt  to  procvod.  A 
motion  to  diamiss  the  appeiil  where  it  bae  been  improperly 
allowed  is  aii  adequate  remedy,  and  this  is  iiii  atJditioiiul 
reoenu  why  a  mondnmus  conimnnding  the  court  helow  to 
vacate  the  allowance  thereof  eliould  not  be  grunted. 

It  is  suggested  that  a  party  wishing  to  iDove  the  dixmissal 
of  an  appeal  is  obliged  to  await  the  onival  of  the  lorni  to 
which  the  record  ought  to  be  returned,  which  oc-cusions 
great  delay.  But  as  the  case  la  virtually  in  the  posticsfton 
and  subject  to  the  control  of  this  conrt  as  aoon  as  the  iippcnl 
is  efiectively  taken,  we  see  no  rcuson  wljy  the  appullce  should 
not  at  any  lime  when  the  court  ia  in  aeaaiou,  apply  to  have 
the  appeal  dismieaed,  provided  the  question  can  he  pro])erly 
preaeiited  to  the  court.  Of  course  the  court  would  not  hear 
the  motion  without  having  the  record  before  it;  hnt  that 
conld  bo  procured  and  presented  by  the  appellee  as  is  done 
where  the  appellant  haa  failed  to  have  the  record  tiled  in 
due  time.  In  many  cases  the  conrt  might  decline  to  hear 
the  motion  until  the  record  were  printed;  but  that  could 
also  be  done  by  the  appellee,  if  be  desired  to  have  a  apccdy 
bearing  of  tbe  matter.  Unless  some  unforeeeen  inconveni- 
ence should  arise  from  the  practice,  we  ahull  not  refuse  to 
hear  a  motion  to  diamiss  before  the  term  to  which,  in  regu- 
lar course,  the  record  ought  to  be  returned.  It  would  be 
likely  to  prevent  great  delays  and  expense,  and  further  tbe 
ends  of  justice. 

The  motion  for  mandamna  roust  be 

Denied. 

If  the  counsel  for  the  United  States  desire  to  dismiss  tlieir 
appeal  and  ask  for  a  mandamus  to  the  Court  of  Claims  to 
proceed  with  the  motion  for  a  new  trial,  it  will  be  granted. 
But  probably  counsel  will  be  able,  in  view  of  the  suggestions 
now  made,  to  come  to  some  mutual  arrangement  by  which 
further  process  or  delay  may  be  avoided^ 

Tbe  CHIEF  JUSTICE,  with  whom  concurred  CLIP- 
FOBD,  J.,  diaaented  from  the  opinion  of  the  court  because 
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they  thought  that  the  act  of  Congress  did  not  warrant  the 
granting  of  a  new  trial  on  a  petition  filed  snbseqoent  to  an 
appeal  and  the  return  of  the  mandate  from  the  court 


Insubarcb  Compaht  v.  Thwiho. 

1.  Hercbandiie,  carried  under  bill  of  lading  and  paying  freight  ii  cargo 

and  not  dunnage,  although  stowed  aa  dunnage  would  be  stowed  for  the 
purpose  of  protecting  the  rest  of  the  cargo  from  wet,  and  pot  on  board 
bj  the  shipper  with  knowledge  that  it  would  be  so  stowed. 

2.  A  warranty  in  a  ship's  policy  '<  not  to  load  more  than  her  registered  ton- 

nage,*' will  be  broken  by  carrying  more  cargo  in  weight  than  each  ton- 
nage, though  the  excess  be  used  as  dunnage;  whilst,  if  soch  excess  had 
been  mere  dunnage,  and  not  cargo,  the  warranty  would  not  have  been 
broken. 

In  error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Massachusetts. 

Tliis  was  an  action  of  assumpsit  for  money  had  and  re- 
ceived, brought  by  The  Great  Western  Insurance  Company, 
of  New  York,  agninst  W.  Thwing,  a  citizen  of  Massachu- 
setts, to  recover  certain  insurance  money  which  the  company 
had  paid  to  him  in  ignorance  (as  they  alleged)  of  a  breach 
of  warnnity  by  him.  They  had  made  him  a  policy  on  his 
ship  Alhambni,  on  a  voyage  from  Liverpool  to  San  Fran- 
cisco, which  policy  was  dated  the  6th  of  October,  1868,  and 
contained,  amongst  other  things,  this  clause : 

<*  Warranted  not  to  load  more  than  her  registered  tonnage 
with  lead,  marble,  coal,  slate,  copper  ore,  salt,  stone,  bricks, 
grain,  or  iron,  either  or  all,  on  any  one  passage.'' 

The  registered  tonnage  was  1285  tons,  and  the  vessel  took 
on  board  at  Liverpool,  among  other  things,  1064  tons  of  iron, 
6  tons  of  brick,  and  288  tons  of  cannel  coal,  being  an  excess 
over  the  registered  tonnage  of  28  tons.  The  ship  having 
sustained  a  partial  loss  on  the  voyage,  the  insurance  com- 
pany paid  the  money  in  question  in  ignorance  of  the  amount 
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of  cnrgo,  and  bn^od  their  clnitn  to  recover  it  back  on  the 
ground  llint  the  pnymeiit  wns  made  nnder  a  tni^tftke  of  fact. 
The  defence  set  Dp  won,  that  the  238  toiiB  of  cniinel  coni 
was  lint  cargo,  but  (litiiiingc. 

The  defendant  showed  a  charter-party  with  Jamen  Starkie, 
of  Liverpool,  by  which  the  charterer  was  to  have  the  tnll 
reach  of  the  vGaael's  hold,  and  wan  to  pay  &1  shillings  for 
every  ton  of  freight  put  on  hoard;  that  the  master  agreed 
with  the  charterer,  in  addition  to  the  agreement  in  the  char- 
ter-party, that  the  latter  shoald  furnish  250  tons  ul'  cannel 
coat  for  dnnnage  of  the  ship  for  the  voyage,  and  tinit  under 
this  agreement  he  received  the  said  238  tons  as  dnnniige, 
and  that  it  was  used  and  placed  along  the  ship's  bottom,  fore 
and  af^,  as  duimage ;  that  the  captain  signed  a  bill  of  lading 
for  it;  that  it  was  on  his  freight  list;  that  he  collected  freight, 
61  shillings  per  ton,  for  it,  and  delivered  it  in  San  Franeiaco 
the  same  as  be  did  the  rest  of  his  cargo;  that  it  was  better 
for  dnnnage  than  ptank.  The  defendant  also  offered  evi- 
dence of  experts  to  show  that  a  cargo  was  not  properly 
stowed  iinlcBS  properly  dunnaged,  and  that  in  cargoeu  from 
Liverpool  caiinel  coal  is  frequently  used  for  dunnage,  and, 
when  HO  used  for  certain  cargoes,  is  liable  to  be  crushed; 
that  when  cannel  coal  is  received  for  cargo  it  is  usually, 
thougli  not  always,  stowed  in  a  diffei-ent  manner  from  what 
it  is  when  used  as  dunnage,  aud  that  it  is  sometimes  taken 
as  dnnnage  on  ship's  account,  and  then  is  sold  at  the  jiort  of 
discharge  on  ship's  account. 

Upon  this  testimony  the  plaintifis'  counsel  asked  the  court 
to  instruct  the  jury  that,  if  freight  was  received  and  paid  for 
this  coal,  it  came  within  the  warninty,  althongti  used  un  dnn- 
nage. The  court  declined  so  to  rule;  but  ruled  that  if  the 
jury  believed,  from  the  evidence,  that  the  cnnncl  coal  was 
received  and  used  as  dnnnage,  and  not  as  cargo,  it  would 
not  amount  to  a  loading  under  the  clause  of  the  policy  re- 
ferred to,  and  the  plaintiffs  could  not  recover.  Under  this 
ruling  the  jury  found  for  tlie  defendant.  The  bill  of  excep- 
tions brought  up  the  question  as  to  the  correctness  of  this 
roling. 
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The  msr  vas  erry  well  argued;  oraUy  by  Mr.  R.  B.  Dana 
{brirfg  of  Mestrs.  M.  E.  Iiiffalls  and  C.  L.  Woodbury  bemgflati, 
and  by  Mr.  Sydney  Bartlett  on  a  brirf,  contra. 

Mr.  Justice  BRADLEY  delivered  the  opinion  of  the  coart 

There  is  cousiderable  unalogy  hetwcei)  dunnage  and  bal- 
last. The  Intter  is  used  for  trimmiug  the  ship,  and  bringing 
it  dowu  to  a  draft  of  water  proper  and  safe  for  sailing.  I>oo- 
nage  is  placed  under  the  cargo  to  keep  it  from  being  wetted 
by  water  getting  into  the  hold,  or  between  the  difi*ercnt  par- 
cels to  keep  them  from  bruising  and  injuring  each  other. 
Webster's  definition  of  dunnage  is  "  fiigots,  boughs,  or  loose 
materials  of  any  kind,  laid  on  the  bottom  of  a  ship  to  raise 
heavy  goods  above  the  bottom,  to  prevent  injury  by  water 
in  the  hold ;  also,  loose  articlea  of  merchaudiso  wedged  be- 
tween parts  of  the  cargo  to  prevent  rubbing,  and  to  hold 
them  steady."  Lord  Teoterden  says:  "It  is,  in  all  cases, 
the  duty  of  the  master  to  provide  ropes,  kc,  proper  for  the 
actual  reception  of  the  goods  in  the  ship.  ,  ,  .  The  ship 
mnst  also  be  furnished  with  proper  dunnage  (pieces  of  wood 
placed  agaiust  the  sides  and  bottom  of  the  hold)  to  preserve 
the  cargo  from  the  effects  of  leakage,  according  to  its  nature 
and  quality,"* 

It  seems  to  be  conceded  by  the  plaintifis  that  if  the  cannel 
coal  can  be  regarded  as  dunnage,  there  was  no  breach  of  the 
warranty.  In  other  words,  it  is  conceded  that  whun  the 
assured  warranted  "not  to  load  more  than  her  registered 
tonnage,"  ballast  and  dunnage  were  not  included  in  the 
warranty.  And  it  is  not  pretended  that  the  cannel  coal  used 
on  this  occasion  was  more  than  was  proper  for  duunage. 
Had  some  useless  articles  been  employed  for  that  purpose, 
such  as  chips  or  blocks  of  wood,  though  weighing  precisely 
what  this  cool  weighed,  and  had  no  freight  been  paid  for  it, 
the  insurance  company  could  not  have  complained. 

It  is  the  master's  duty  to  provide  both  ballast  and  dunnage 
when  necessary  for  the  safe  and  proper  transportation  of  bia 

•  Abbott  oD  Sblpptog,  Ft.  IT,  0.  s,  1 1. 
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cargo.  And  it  has  beeu  held  that,  in  selecting  materials 
for  these  purposes,  even  when  he  has  chartered  the  entire 
capacity  of  his  ship  for  articles  which  require  ballant  or  dun- 
nage, he  is  not  precluded  from  taking  articles  on  which  lie 
can  realize  freight.  Thus,  in  the  case  of  Tows^^  v.  Hcndei'fiafiy* 
where,  upon  a  charter-party,  it  was  agreed  that  the  vessel 
should  proceed  from  Singapore  to  Whampoa,  and  there  load 
from  th^  agents  of  the  aiireighters  a  full  and  complete  cargo 
of  tea,  and  the  master  took  in  as  ballast  eighty  tons  of  anti- 
mony ore,  for  which  he  received  freight  as  merchandise,  it 
was  held  that,  if  it  occupied  no  more  space  than  ballast 
would  have  done,  he  was  entitled  to  do  it.  In  that  case  a 
full  cargo  of  tea  (which  was  all  that  the  charterer  stipulated 
for)  still  needed  ballast,  which  it  was  the  duty  of  the  ship- 
master to  supply.  Hence  it  could  make  no  ditierence  to  the 
charterer  what  material  was  used  for  ballast,  if  it  did  not 
encroach  upon  the  loading  capacity  of  the  vessel  for  tea. 

The  question  still  recurfl,  however,  whether  merchandise 
used  for  the  purpose  of  ballasting  a  ship,  or  for  the  purpose 
of  dunnage,  and  paying  freight  as  merchandise,  can  be  con- 
sidered as  part  of  the  ship's  loading  within  the  meaning  of 
a  warranty  against  an  excess  of  loading  beyond  a  limited 
amount,  it  being  conceded  that  an  equal  quantity  of  ballast 
or  dunnage  proper  would  not  be  so  regarded?  Has  the 
court  a  right  to  import  into  the  contract  an  implied  qualifi- 
cation that  a  reasonable  amount  of  merchandise  proper  for 
ballast  or  dunnage  shall  not  be  reckoned  as  loading  within 
the  meaning  of  the  contract?  It  is  clear  that  the  law  does 
make  tbe  implied  qualification  that  ballast  and  dunnage 
shall  not  be  regarded  as  loading  within  the  contract.  Is  it 
reasonable  to  extend  that  qualification  to  merchandise  used 
as  ballast  or  dunnage?  If  so,  then,  in  the  case  of  a  cargo 
consisting  of  only  one  article,  which  needed  no  ballant  or 
dunnage,  the  ship-owner  would  be  entitled  to  deduct  a  rea- 
sonable amount  for  those  purposes;  and  if  there  were  a  gov- 
ernment regulation,  that  no  ship  should  carry  more  cargo  in 


*  4  Exchequer,  890. 
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weiglit  tlmi)  t)ic  nmonnt  of  her  registered  tonuage,  she  would 
on  the  same  principle  be  entitled  not  only  to  carry  balltut 
anil  diinniige  (properly  mich)  in  addition  to  her  legal  amount 
of  citrgo,  but,  where  bnllnst  and  dunnage  could  be  dispensed 
with,  she  would  be  entitled  to  carry  an  additional  anionnt 
of  cargo,  I>eyoHd  the  legal  allowance,  equivalent  to  reason- 
able bnllnst  and  dunnage. 

Sucli  a  voiifitruclion  could  not  be  a  sound  one.  It  would 
be  an  arbitrary  modification  of  the  words  of  a  law  or  con- 
tract. If  the  legislature  iu  the  one  case,  or  the  pitrties  in 
the  other,  were  willing  that  such  a  qualiticntion  shonld  be 
made,  it  would  always  be  very  enny  to  make  it  in  express 
terms.  It  would  seem  to  be  a  dangerous  practice  for  the 
court  to  make  it  for  them. 

It  is  not  every  cargo  that  requires  ballast.  Many  cargoes 
will  themselves  sufficiently  ballast  the  ship.  Cargo  may  be 
so  assorted  that  certain  portions  of  it  may  act  as  ballast. 
And  where  a  ship  is  doing  a  miscellaneous  carrying  busi- 
ness, it  would  seem  to  be  the  dictate  of  sound  business  judg- 
ment BO  to  assort  and  nrmnge  the  cargo  (if  practicable)  as  to 
dispense  with  the  use  of  ballast  properly  so  called.  For  by 
this  mentis  the  whole  carrying  capacity  of  the  ship  is  saved 
for  cni-go.  An<l  when  this  idea  is  acted  on,  those  portions 
of  the  cargo  which  are  selected  and  used  for  trimming  and 
settling  the  ship,  may,  in  a  loose  and  popular  sense,  be  called 
ballast.  But,  nevertheless,  they  are  not  ballast  in  a  legal  or 
proper  sense.    They  remain  cargo. 

Precisely  the  same  may  be  said  with  regard  to  dunnage. 
Many  kinds  of  cargo  require  no  dunnage  whatever.  They 
arc  composed  of  articles  which  will  not  be  injured  by  water, 
nor  by  contact  with  each  other.  A  cargo  may  be  so  assorted 
that  some  portions  of  it  may  be  placed  so  as  to  keep  the 
other  portions  dry,  or  prevent  them  from  coming  into  mu- 
tual collision.  It  is  manifest  in  this  case,  as  in  that  of  bal- 
last, tliaC  a  prudent  and  skilful  master  of  a  vessel  will  (if 
pracliirable)  so  assort  and  arrange  his  cargo  as  to  dispense 
with  dunnage  proper.    And  yet,  in  a  loose  sense,  the  articles 
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nage,  maybe  culled  dunnage.  Still  tlioyiiro  notlegiillr  nor 
properly  such.  If  they  are  inervliandifte,  tlicy  are  cnrjro,  and 
form  part  of  the  veasel's  lading.  Thoy  will  be  sulyi'et  to 
duties,  and  they  will  be  covered  by  iiiennince  on  the  cargo. 

It  is  true  that  bnlhist  or  duiiniige,  cveii  when  clenrly  siioh, 
as  shingle  from  the  beach,  wooden  eluhs,  chiji.",  or  bnixh, 
may  be  sold  for  some  small  bdiq  after  the  voyage  is  ended; 
but  that  will  not  make  it  any  tlic  lesn  bidlaxt  or  dunungo  tie 
con  trad  istinguiehed  from  merchandise.  No  pereun  of  ordi- 
nary intelligence  would  find  any  dilBcnlty  in  making  the  dis> 
tinction.  Had  snch  urticlea  been  used  in  the  cose  before  us, 
though  of  tbe  same  weight  as  the  cannel  coal)  the  inBurunce 
company  could  not  have  coinplained;  for  it  would  not  have 
been  cargo.  But  when  merchandise  is  used  in  lieu  of  dun- 
nage, or  to  perform  the  office  of  dunnage,  it  does  not  lose 
its  character  as  cargo;  and  the  insurance  company  have  the 
right  to  treat  it  as  cargo.  And  it  is  evident  that  no  form  of 
words  which  the  captain  and  the  charterer  might  use  on  the 
subject  can  affect  the  rights  of  the  iusurauce  company.  It 
would  be  res  inter  alios  acta. 

In  view  of  these  considerations  it  seems  to  us  that  the 
charge  of  the  court  was  calculated  to  mislead  the  jury  on 
the  question  at  issue.  I(  was  "  that  if  they  believed  that  the 
coal  vitiSTeceii:edandusedasdimnai)e,and  }>ot  ascnr(fo,\t  would 
not  amount  to  a  loading  under  the  wurnnity  of  the  policy." 

The  evidence  justified  and  required  the  instruction  asked 
by  tbe  plaintiffs,  namely,  that  if  freiglit  was  received  and 
poid  for  the  coal,  it  was  cargo,  and  came  within  the  warranty. 
Here  was  an  admitted  fact,  which  gave  character  to  the  arti- 
cle, stamping  it  as  merchandise.  Freight  is  never  paid  lor 
mere  dunnage,  any  more  than  for  the  sails  and  rigging  of 
the  ship. 

The  argument  that  it  made  no  difference  to  the  insurance 
company  whether  coal  or  any  other  article  was  used  as  dun- 
nage, is  unsound.  It  does  make  this  difference:  if  coal  pay- 
ing freight  is  merchandise,  it  is  within  the  warranty  ;  if  mere 
dunnage  were  used,  it  would  not  be  within  the  warranty. 
And  the  company  were  entitled  to  the  benefit  of  those  re 
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salts  nliich  the  mntuul  iielf-iiiterest  of  the  parties  wosM  lend 
them  to  adopt.  The  company  made  th<>ir  contract  in  view 
an<l  iit  anticipation  of  oil  these  considcrutiouB. 

Onr  attention  has  been  called  to  another  case  between  the 
same  parties  on  the  same  policy  of  iDsarance,  decided  by  the 
Supreme  Conrt  of  Massachnsetts,  and  reported  in  lOS  Mas- 
sachnsetts  Reports,  p.  401,  in  which  a  decision  was  mide  ad- 
verse to  the  views  which  we  have  expressed.  With  all  doe 
respect  for  that  intelligent  and  leanied  tribanal,  and  after 
giving  fall  consideration  to  the  views  presente<l  in  the 
opinion  given  in  that  case,  we  cauuot  bring  oarselves  to  a 
different  conclasion  from  that  to  which  we  have  come. 

JvDQUian  EETRESU),  with  instroctions  to  issae  a 

VmiBl  DS  HOTO. 

Mr.  Jastice  CLIFFORD,  with  whom  coocorred  the 
CHIEF  JUSTICE  and  Mr.  Jnstice  SWAYliTE,  dissenting. 

Unable  to  concur  in  the  views  of  the  nugority  of  the  coart 
in  this  cnse,  and  regarding  the  qaestion  presented  as  one  of 
conflidenible  practical  importance,  I  deem  it  proper  to  state 
very  briefly  the  gronnds  of  my  dissent 

Iimnrauce  was  obtained  by  the  defendant  on  his  ship  Al- 
hambra,  from  Liverpool  to  San  Francisco;  she  received  in- 
juries by  perils  of  the  sen  daring  the  voyage,  and  the  plain- 
tiffe,  as  iiisnrers,  paid  the  loss  under  protest  and  brought  this 
suit  to  recover  back  the  amoant.  The  policy  contained  the 
warranty  described  in  the  opinion  of  the  court,  and  the  claim 
to  recover  back  the  amount  paid  for  the  loss  is  based  solely 
opon  the  fiict  that  the  ship  took  on  hoard  twenty-three  tons 
of  the  excepted  articles  mentioned  in  the  warranty,  in  excess 
of  ber  registered  tonnage.  Two  faaiidred  aod  thirty-eight 
tons  of  the  loading  consisted  of  cannel  coal,  which  the  proofs 
showed  was  oHen  nsed  as  dunnage,  and  that  much  more  in 
quantity  of  the  coal  than  the  excess  mentioned  was  used  for 
dunnage  on  this  occasion.  Dunnage  is  required  in  every 
caf>e,  and  it  is  not  shown  nor  pretended  that  any  more  was 
used  in  loading  the  cargo  than  was  necessary  for  the  purpose. 
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4.  But  tho  nature  and  character  of  the  poaaeMion  lo  decreed  to  be  delivered 
mny  be  inquired  into  by  another  court,  and  if  it  was  of  a  fiduciary  ebar^ 
acter,  and  the  trust  was  not  involved  in  the  first  suit,  a  second  suit  may 
be  sustained  in  any  court  of  competent  Jurisdiction,  to  declare,  deficei 
and  protect  the  trust,  though  the  first  suit  may  be  still  pending. 
6.  Controversies  in  the  civil  courts  concerning  property  rights  of  religious 
societies  are  generally  to  be  decided  by  a  reference  to  one  or  more  of 
three  propositions : 

(1st.)  Was  the  property  or  fund  which  is  in  question,  devoted  by  the 
express  terms  of  the  gift,  grant,  or  sale  by  which  it  was  acquired,  to  the 
support  of  any  specific  religious  doctrine  or  belief,  or  was  it  acquired 
for  the  general  use  of  the  society  for  religious  purposes,  with  no  other 
limitution? 

(2d.)  Is  the  society  which  owned  it  of  the  strictly  congregational  or 
independent  form  of  church  governmont.  owing  no  submission  to  any 
organ iaation  outside  the  congr^ation? 

(8d.)  Or  is  it  one  of  a  number  of  such  societies,  united  to  form  a  more 
general  body  of  churches,  with  ecclesiastical  control  in  the  general  asso- 
ciation over  the  members  and  societies  of  which  it  is  composed? 

6.  In  the  first  class  of  cases  the  court  will,  wlien  necessary  to  protect  the 

trust  to  which  the  property  has  been  devoted,  inquire  into  tho  religious 
faith  or  practice  of  the  parties  claiming  its  use  or  control,  and  will  sea 
that  it  shall  not  be  diverted  from  that  trust 

7.  If  the  property  was  acquired  in  the  ordinary  way  of  purchase  or  gift,  for 

tho  use  of  a  religious  society,  the  court  will  inquire  who  constitute  that 
society,  or  its  legitimate  successors,  and  award  to  them  the  use  of  the 
property. 

8.  In  case  of  the  independent  order  of  the  congregation,  this  is  to  be  deter* 

mined  by  the  majority  of  the  society,  or  by  such  organization  of  the 
society,  at  by  its  own  rules  constitute  its  government. 

9.  In  the  class  of  cases  in  which  property  has  been  acquired  in  the  same 

way  by  a  society  which  constitutes  a  subordinate  part  of  a  general  re- 
ligious organisation  with  established  tribunals  for  ecclesiasticul  govern- 
ment, thcso  tribunals  must  decide  all  questions  of  faith,  discipline,  rule, 
custom,  or  ecclesiastical  government. 

10.  In  such  cases  where  the  right  of  property  in  the  civil  court  is  dependent 

on  the  question  of  doctrine,  discipline,  ecclesiastical  law,  rule,  or  cus- 
tom, or  church  government,  and  that  has  been  decided  by  the  highest 
tribunal  within  the  organisation  to  which  it  has  been  carried,  the  civil 
court  will  accept  that  decision  as  conclusive,  and  be  governed  by  it  in 
its  application  to  the  case  before  it. 

11.  The  principles  which  induced  a  different  rule  in  the  English  courts,  ex- 

amined and  rejected  as  inapplicable  to  the  relations  of  church  and  state 
in  this  countr}*,  and  an  examination  of  the  American  cases  found  to  sus- 
tain the  principle  above  stated. 

Appeal  from  a  decree  of  the  Circuit  Court  for  the  District 
of  Kentucky,  ninde  May  lltb,  1869. 
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TIiU  WU8  a  litigatioi)  wliiuh  grew  out  of  ct-rtuiit  tliaturl)- 
atices  ill  what  ib  known  a«  ihu  "Tliirtl  or  Walnut  Street 
Pre«b}terian  Clmrch,"  of  Louisville,  Keutnukv,  mid  wliich 
rcaulted  iu  a  Oiviaion  of  'Uv-  monibers  into  two  dixiiiict  hoditis, 
each  claiming  the  exclusive  use  of  the  property'  licid  uuU 
owned  by  tliat  local  uliurcli.     The  vane  was  tlius: 

The  Presbyterian  Church  in  the  United  States  is  :i  volou- 
tar;  religious  organization,  wliich  has  been  in  existence  for 
more  tliuu  three-quarters  of  a  century.  It  has  a  writteo 
Confessiou  of  Faith,  Form  of  Govemnient,  Book  of  Diijcip- 
line,  and  Directory  for  Woiviiip.  The  governnient  of  the 
church  is  exercised  by  and  through  an  ascending  »crii.'s  of 
"judicatories,"  known  as  Church  Sessions,  Presbyteries^ 
Synods,  and  a  General  Assembly 

The  Church  Session,  consisting  of  the  pastor  and  ruling 
elders  of  a  particular  congregiition,  is  chnrged  wiili  main- 
taining the  spiritual  government  of  tlie  congregation,  for 
which  purpose  they  have  various  powers,  amuiig  which  ie 
the  power  to  receive  members  into  the  church,  and  to  con- 
cert the  best  measures  for  promoting  the  spiritual  interests 
of  the  congregation."  Tliia  body,  which  titns  controls  in 
each  local  church,  is  composed  of  the  pastor  and  ruling 
elders.  Tlie  number  of  elders  is  vnriuble,  and  a  niajurity 
of  the  Session  governs.  It  acts,  however,  but  as  represent- 
ing the  congregation  which  elects  it.  The  elders,  so  liir  as 
the  church  cditice  is  coucerned,  have  no  power  to  dispose  of 
its  use  except  as  members  of  the  Session. 

Connected  with  eacli  local  church,  and  apparently  without 
any  functions  in  essence  ecclesiastical,  arc  what  are  culled 
the  "Trustees;"  three  persons  Ubually,  in  whom  is  vested 
for  form's  sake,  the  legal  title  to  the  cliurcli  edifice  and  other 
property;  the  equitable  power  of  management  of  the  prop- 
erty being  with  the  Session.  These  Triialees  are  usually 
elected  biennially;  they  are  subject  to  the  Session,  and  may 
be  removed  by  the  congregation. 

The  Presbytery,  consisting  of  al!  the  ministers  and  one 

■  Fonn  of  Governmeot,  chap.  9,  {  & 
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ruling  elder  from  each  corigref^tion  within  a  certain  district, 
has  varions  powers,  among  tliem  the  power  to  visit  partico- 
lar  chnrchcB  for  the  parpose  of  inquiring  into  their  state, 
and  redressing  the  evils  wliich  may  hare  arisen  in  them;  to 
ordain,  and  install,  remove,  and  jndge  ministers;  and,  in 
general,  power  to  order  whatever  pertains  to  the  Bpiritaal 
welfare  of  the  churches  nnder  their  care.* 

The  Sjnod,  consisting  of  all  the  ministers  and  one  ruling 
elder  from  each  congregation  in  a  larger  district,  has  varions 
powers,  among  tbem  the  power  to  receive  and  issue  all  ap- 
peals from  Presbyteries ;  to  decide  ou  all  references  made 
to  them ;  to  redress  whatever  has  heen  done  by  Presbyteries 
contrary  to  order;  and  generally  to  take  snch  order  with 
respect  to  the  Presbytenes,  Sessions,  and  people  nnder  tlieir 
care  as  may  be  in  conformity  with  the  word  of  God  and  the 
established  rnles,  and  which  tend  to  promote  the  edification 
of  the  church.f 

The  Genei-nl  Assembly,  consisting  of  ministers  and  elders 
commissioned  from  each  Presbytery  nnder  its  care,  is  the 
highest  jndicatory  of  the  Presbyterian  Church,  representing 
in  one  body  all  the  particalar  chnrches  of  the  denomination. 
Besides  the  power  of  receiving  and  issuing  appeals  and 
references  from  inferior  judicatoiies,  to  review  the  i-ecords 
of  Synods,  and  to  give  them  advice  and  instruction  in  all 
cases  submitted  to  tbem  in  conformity  with  the  constilution 
of  the  chufcli,  it  is  declared  that  it  *'  shall  constitute  the  bond 
of  union,  peace,  correspondence,  and  mutual  confidence 
among  nil  our  churches."}  '*  To  the  General  Assembly  also 
belongs  the  power  of  deciding  in  all  controversies  respecting 
doctrine  and  discipline;  of  reproving,  warning,  or  heuring 
testimony  against  any  error  in  doctrine  or  immorality  in 
practice,  in  any  Church,  Presbytery,  or  Synod;  ...  of  su- 
perintcnding  the  concerns  of  the  whole  church ;  ...  of  sup- 
pressing schismutical  contentions  and  disputations;  and,  in 
general,  of  recommenditig  and  ultempling  reformutiou  of 

*  Furin  or  Qovernment,  ehRp.  10,  {  8. 


manners,  and  (he  {tromotion  of  clinrity,  troth,  and  holiucM 
through  all  the  cbarchee  mider  their  cure."* 

The  Walnut  Street  Preabyteiian  Chorch,  of  which  we 
hare  spoken,  was  organized  about  1842,  under  the  uutliority 
and  aa  a  part  of  the  Preebyterinu  Church  in  tlie  Uniied 
States,  and,  with  the  assent  of  all  its  members,  was  received 
into  connection  with  and  under  the  jurisdiclion  of  the  Pres- 
bytery of  LonisTille  and  the  Synod  of  Kentucky.     It  re- 
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We  now  pasa  to  eonie  hUtorjof  tliedisturbancesto  which 
we  liiire  referred  iie  matter  to  be  related. 

With  the  outbreak  of  tlie  war  of  the  iiisarrcction,  and  the 
action  of  it  n^oii  the  subject  of  elavei^-,  a  vcrj  excited  con- 
dition of  tilings,  originating  with  and  influenced  b;  that 
subject,  iiiniiifc^ted  itself  in  the  Walnut  Street  Church.  One 
of  the  earliest  exhibitions  of  the  matter  was  in  reference  to 
the  re>engagement  as  minister  of  a  certain  Reverend  Mr, 
MeElroy.  The  members  of  the  church  were  asked  by  « 
majority  of  the  Sebsion,  at  this  time  composed  of  three  per- 
sons, named  Wataon,  Gait,  and  Arery,*  to  make  a  call  tipoD 
Jtfr,  SlcMroy  to  become  the  pastor,  but  at  a  congregational 
meeting  (he  majority  of  the  members  declined  to  make  the 
call.  The  ninjority  of  the  Session  (that  is  to  say,  Watson  and 
G(ilt)  renewed,  notwithstanding,  the  engagement  of  Mr.  Me- 
Elroy for  six  montlis.  In  August,  1866,  the  majority  of  the 
congregation  asked  the  Sessiou  that  on  the  expiration  of  the 
then  current  six  months  of  Mr,  McElroy't  engagement  do 
further  renewal  thereof  should  be  made.  In  connection  with 
these  eflforta  of  the  majority  of  the  Session  (  Watson  and  Qalt) 
to  maintiiin  Mr.  McEtroy  as  preacher,  charges  were  preferred 
against  three  inenibers  of  the  congregation,  nnnicd  B.  F. 
Avery,  T.  J.  Hackney,  and  D.  McNaughtun,  who  had  co- 
operated with  the  majority  of  it  in  the  movements  to  obtain 
another  minister.  And  aboat  the  same  time,  by  way  of 
counteraction,  apparently,  charges  were  preferred  by  some 
of  the  ninjority  against  Watson  and  QtUt.  Wliiie  these 
troubles  were  existing,  some  of  the  members  of  the  church 
appealed  to  the  Synod  of  Kentucky,  which  body,  on  the 
20th  of  October,  1865,  appointed  a  committee  to  visit  the 
congregation,  "  with  power  to  call  a  congregational  meeting 
for  the  puipose  of  electing  adJitional  ruling  elders,  calling  a 

*  To  *MUi  the  render,  ai  far  ai  pouible,  In  a  controverc;  and  case  per- 
plexed by  u  multitude  of  namea,  to  keep  in  bi*  mind  a  dininct  conception 
of  wbo  were  on  one  lida  and  who  on  tbo  olber,  the  Reporter,  ull  through  hli 
aUtement  of  the  ciiae,  ha»  put  the  name*  of  thoae  who  were  un  iine  aide 
(and  which  for  mere  convenience  may  be  ditlinguished  ai  the  pro-slavery 
e  Bide),  in  italic  letter,  and  tboae  on  the  other  in  Boman. 
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pastor,  or  choosing  n  sttited  supply,  atiil  doing  any  other 
hasiness  competent  to  a  congregational  meeting  that  may 
appear  to  them,  the  said  congregation,  necessary  lor  their 
best  interests."  The  synodical  committee  thns  sippointed 
called  a  congregational  meeting  for  the  i»ur}iose  of  the  elec- 
tion, in  January,  1866.  Watson  and  GaU  refused  to  open 
the  church  for  the  meeting,  but  the  majority  organizing 
themselves  on  the  sidewalk,  elected  a  certain  J.  A.  Leach, 
with  B.  F.  Avery  and  D.  McNaughtan  (which  last  two  names 
have  already  appeared  in  our  history),  additional  ruling 
elders,  who  went  through  what  they  deemed  a  valid  process 
of  ordination  and  instalment.  The  other  admitted  elders 
were  Watsony  Galty  and  Hackney.  The  trustees  of  the  cliurcli 
were  Henry  Farley ^  George  Fuliony  and  B.  F.  Avery,  and  they 
had  the  actual  possession  of  the  church  property.  Fidto7i 
and  Farley^  uniting  with  Watson  and  Gaily  denied  the  valid- 
ity of  the  election  of  Avery,  Leach,  and  McNaughtan,  and 
refused  to  allow  them  any  participation  as  elders  in  the  con- 
trol  of  the  church  property.  Hackney  admitted  the  validity 
of  such  election,  and  recognized  Avery,  Leach,  and  Mc- 
Naughtan  as  lawful  elders. 

In  this  state  of  things,  Avery  and  his  associates  tiled  u  hill, 
on  the  1st  of  February,  1866,  in  the  Louisville  Chancery 
Court,  against  Watson,  Crally  Fultony  and  Farley,  for  the  pur- 
pose of  asserting  the  right  of  Avery,  Leach,  and  MeNaugh- 
tan,  as  elders,  to  participate  with  the  other  eldera  in  the  man- 
agement of  the  church  property  for  purposes  of  religious 
worship. 

In  the  progress  of  that  case  the  three  trustees,  Farley, 
Fidton,  and  Avery,  were  appointed,  on  the  20th  of  March, 
1866,  receivers  *'  to  take  charge  of  the  church  building,  and 
all  property  belonging  to  the  said  church,'*  during  the  pen- 
dency of  the  suit,  or  until  the  further  order  of  the  court; 
and  they  were  "ordered  to  keep  and  preserve  the  said  prop- 
erty, and  keep  it  in  repair  to  the  best  of  their  ability,  and  to 
open  the  various  portions  of  the  building  ready  for  worship, 
and  other  services  of  said  church,  according  to  the  laws  and 
usages  of  the  Presbyterian  Church ;  and  not  to  prevent  any 


.•^ 
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part  of  the  congregtition  from  attendance  upon  the  meetings 
of  paid  church,  and  enjoying  the  use  thereof  according  to 
their  rights  and  privileges  as  members  thereof/' 

At  a  subsequent  date— June  15th,  1866 — the  chancellor 
delivered  an  opinion  recognizing  Avery,  Leach,  and  Mc* 
Naughtan  as  elders,  and  entered  an  order  that  the  trustees, 
Farley^  Fulton^  and  Avery,  now  receivers,  open  the  church 
for  divine  worship  and  congregational  meetings  whenever 
ordered  to  do  so  by  the  Session  of  the  church,  constituted 
of  the  said  Avery,  Hackney,  and  McNanghtau,  Leach,  Wair 
MHy  and  Gaily  or  a  majority  thereof. 

The  execution  of  this  order  was,  apparently,  so  far  inter- 
fered with  by  Watsofiy  QaUy  Fulton^  and  FarUjf  as  practically 
to  prevent  religious  services  in  the  church  edifice.  At  all 
events,  on  the  28d  of  July,  1866,  it  was  ordered : 

"  That  the  marshal  or  this  court  do  take  possession  of  the 
cbarcb  property  until  the  farther  order  of  the  coart,  and  that 
the  same  be  opened:  1.  For  Sunday-schools  and  other  likei  pur- 
poses. 2.  For  the  meeting  of  the  Session  when  notified  thereof. 
3.  For  public  worship,  and  such  using  of  the  pulpit  and  the 
house  generally  as  the  Session  Hball  order.  And  it  is  ordered 
that  he  bo  respectful  to  the  order  of  the  Session,  as  this  court 
said  on  the  15tb  of  June.  The  Session,  according  to  the  decision 
of  the  General  Assembly,  at  Peoria,  Illinois,  has  control  of  the 
church  baildings,  Ac.  The  keys  of  the  church,  Ac.,  are  ordered 
to  be  delivered  to  the  marshal." 

The  marshal  took  possession  by  virtue  of  this  order. 
Thenceforward  Watsofiy  Galty  Fultony  and  Farley  abandoned 
connection  with  the  property  and  participation  in  its  control. 

Thus  matters  stood,  so  far  as  the  church  property  was 
concerned,  up  to  the  final  decree  in  Avery  ei  al.  v.  Watson  ei 
aLy  made  May  7th,  1867,  when  it  was  decreed  that  Leach, 
Avery,  and  McNaoghtan,  icUh  Hackney,  Wa(s(mj  and  6raA, 
were  ruling  elders  that  constituted  the  Session  of  the  Wal- 
nut Street  Church,  and  the  management  of  the  said  property 
for  the  purpose  of  worship  and  other  religious  service  loas 
commuted  to  tlieir  care^  under  the  regulations  of  the  Presbyterian 
Church  in  the  United  States  of  America :  and  it  was  ordered 
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that  the  defendants,  Watson  and  Galt^  pay  to  the  pluintif  1 
their  costs. 

It  will  be  observed  that  the  marshal  was  not,  by  the  tern  i 
of  the  decree,  directed  to  give  up  his  possession  ;  nor  Wi ! 
any  motion  or  order  afterwards  made  requiring  him  to  gi\  i 
op  or  discharging  him  as  receiver.  Kor  did  he,  m  faot^  i : 
far  as  appeared  from  the  record,  ever  abandon  possession^  a 
though  the  property  continued,  as  it  had  been  since  Jul  | 
28d,  1866,  subject  to  the  exclusive  control  of  Avery  and  h  i 
associates. 

From  this  final  decree  an  appeal  was  taken  to  the  Cou 
of  Appeals  of  Kentucky,  but  Watson  and  his  friends  did  n< 
supersede  that  decree,  nor  take  other  step  to  prevent  its  in  . 
mediate  execution. 

The  decree  of  the  chancellor  was  reversed  by  the  Cou 
of  Appeals  of  Kentucky.*    The  language  of  the  order  c  I 
reversal  was  thus; 

"  And  the  judgment  of  the  chancellor,  which  commits  the  ma  i 
agemerU  and  control  of  said  church  property  to  said  Avery,  H  i 
Naughtan,  and  Leach,  in  conjunction  with  said  WatsoUj  Oai  I 
and  Hackney,  is  therefore  doi^med  erroneous.  Wherefora  tl  i 
judgment  is  reversed,  and  the  cause  remanded  for  proper  co  * 
rectivo  proceedings  respecting  the  possession,  control,  and  m  i 
of  the  church  property,  and  for  final  judgment  in  conformity  1 1 
this  opinion." 

As  to  the  nature  of  the  issues  in  this  case  of  Avery  v.  Wa  ' 
son^  the  Court  of  Appeals  of  Kentucky  said  :t 

"As  suggested  in  the  argument,  and  apparently  conceded  o  : 
both  sides,  this  is  not  a  case  of  division  or  schism  in  a  churchy  nc  i 
is  there  any  question  as  to  which  of  two  bodies  should  be  recognize ; 
as  the  Third  or  Walnut  Street  Presbyterian  Church;  nor  is  thei  i 
any  controversy  as  to  the  authority  of  Watson  and  Gait  to  a<  I 
as  ruling  elders;  but  the  sole  inquiry  to  which  we  are  restricted  \ 
as  wo  conceive,  is  whether  Avery,  McNaughtan,  and  Leach  ai  i 
ALSO  ruling  elders,  and  therefore  members  of  the  Session  of  tk  i 
church/' 

«  2  Biub,  868.  t  Il>*  <M- 
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On  the  2l8t  of  Febraarj,  1868,  the  opinion  and  mandate 
of  the  Coort  of  Appeals  was  filed  in  the  Louidville  Chauoery 
Conrt,  and  the  defendants  moved  the  coort  ^  to  restore  to 
them,  and  those  entitled  under  the  said  opinion,  the  posses* 
sion,  ufte,  and  control  of  the  church  building  and  property, 
which  wns  taken  from  them  by  the  marshal  of  the  court, 
under  orders  of  court,  during  the  pendency  of  the  action, 
and  to  disniiBs  the  plaintiffd'  petition  with  costs." 

On  the  28th  of  February,  1868,  the  complainants  in  the  case 
of  Avert/  v.  Waison  filed  a  petition  in  equity  against  the  de^ 
fendants,  and  moved  the  court  for  an  injunction  '*  enjoining 
them  from  any  further  prosecution  of  their  said  motion 
made  on  the  2l8t  of  February,  1868,  and  from  all  proceed- 
ing by  motion,  suit,  or  otherwise  to  obtain  possession,  con- 
trol, or  use  of  the  property  of  the  Walnut  Street  Presbyterian 
Church  of  Louisville.** 

The  petition  in  equity  thus  presented  averred  that  subse- 
quent to  the  original  decree  of  the  chancellor,  TFa/^on,  Galtj 
and  the  others  adhering  to  tkem^  had  voluntarily  withdrawn 
from  the  Walnut  Street  Presbyterian  Church,  and  from  the 
Presbyterian  Church  in  the  United  States  of  America,  and 
had  thereby  ceased  to  be  members  of  the  said  church,  or  to 
have  any  interest  in  the  property  held  by  that  church;  that 
the  plaintifis  in  that  injunction  suit,  together  with  those 
united  in  interest  with  them,  constituted  at  that  time  the 
only  beneficiaries  of  the  trust  property ;  and  that  therefore 
the  attempt  of  Watson  and  his  friends^  under  a  mere  order  of 
restitution^  based  upon  the  reversal  by  the  appellate  court  of 
the  chancellor's  decree,  to  obtain  the  possession  of  the  prop- 
erty, as  elders  and  trustees^  was  a  fraud  upon  the  rights  of  the 
beneficiaries  of  the  property.  And  it  charged  that  Watson 
and  his  friends  intended  to  use  the  property  as  the  property 
exclusively  of  their  party  and  to  deny  the  rights  of  all  others 
as  members. 

On  the  20th  day  of  March,  1868,  the  chancellor  granted 
upon  this  petition  an  injunction  against  the  defendants  in 
the  action,  enjoining  them  from  any  further  proceeding  on 
their  motion  made  on  February  2l6t,  1868;  the  former  de- 
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cre«  being  at  the  e&me  time  bo  fur  reversed  tliat  ihv  orit/iaal 
ftUiitn  was  diamiased,  niid  rosts  awarded  to  t)ie  defcndaiitfl. 

Watson  and  kit  friemla  now  obtained  from  tlie  Conrt  of 
AppeuU  of  Kentacky  n  pnmnions  against  tbe  cbnncellor  of 
the  Loiiiarille  Clmncurjr  Court  "to  appear  nud  rIiow  rnase 
wby  be  has  refused  to  cnrrj>  into  effect  the  nmiidato  of  sntd 
coart,"  and  the  chancellor  haviug  appeared,  au  opinion  apoD 
tbe  rate  was  delivered.* 

Iq  the  last-named  cane  it  was  decided : 

1.  Tbilt  tbe  opiniou  and  mandate  in  tbe  previoaa  decision 
in  the  appellate  coart,t  imported  a  direction  to  restore  to 
^e  defendants  sacb  rights  of  possession,  control,  and  use  of 
the  property  aa  tbe  former  judgment  had  erroneoasly  tukea 
or  withlield  from  them. 

2.  That  "  no  nndecided  qaeation  was  reserved  for  further 
litigation  iu  the  conrt  below." 

8.  That  the  Chancery  Conrt  most  enter  the  proper  order 
directed  by  the  Conrt  of  Appeals;  and  "if  there  be  any 
equitable  reason  for  not  coercing  the  order  or  decree  for 
rettUuliun,  it  shoold  be  made  available  aa  a  ground  for  enjoin' 
ing,  and  not  for  preventing  or  modifj'iiig,  the  order  of  reatitit- 
tun." 

4.  That  the  petition  in  equity  of  Avery  and  others,  althou^ 
intended  to  operate  both  as  a  written  defence  to  the  action 
of  tbe  court  sought  by  the  defendants  in  tbe  old  suit,  and  ot 
tbe  same  time  as  the  initial  pleading  in  s  new  one,  was  to 
be  regarded,  so  Air  as  the  action  of  the  chancellor  was  con- 
cerned, OS  n  response  of  the  plaintiffi,  interposed  to  prevent 
the  rendering  of  a  judgment  iu  conformity  to  tbe  decisioa 
and  mandate  of  this  couri. 

6.  That  if  any  equitable  reasons  existed  for  not  enforcing 
restitution,  they  should  be  asserted  in  a  new  »tiit,  enjoining 
the  enforcement  of  tbe  order  of  restitution  after  sacb  order 
had  been  entered. 

A  ccordingly  tbe  Court  of  Appeals,  June  26tb,  1868,  on  this 
rule  against  the  chancellor,  ordered  that  the  latter  make  an 

•  S  Bub,  SM.  t  3  U.  SM. 
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order  **  restoring  the  possessiou,  use,  and  control  of  the 
chui*ch  building  and  property  to  the  parties  entitled  thereto 
aeeordwg  to  the  said  opinian^  and  eo  far  as  thej  were  deprived 
thereof  by  the  marshal  of  the  Chancery  Court  under  its 
orders." 

The  parties  in  whose  favor,  according  to  the  opinion,  the 
order  of  restitution  was  to  be  made  were  of  course  Waiscn^ 
Oall^  and  Haclcney,  sldbbs,  and  FuUon^  JRirb^,  and  Avery, 

TRU6TEB8. 

After  this  last  decision  of  the  Kentucky  Court  of  Appeals, 
the  petition  for  injunction  filed  in  the  Louisville  Chancery 
Court  on  the  28th  of  Febraary,  1868,  was,  on  the  motion  of 
(hose  who  filed  t/,  dismissed  without  prejudice. 

The  present  suit  m  the  Grcuit  Qmrt  uxis  begun  July  Xllhy  1868. 

Subsequently^  on  the  18th  of  September,  1868,  the  chan- 
cellor directed  the  mnrahal  of  the  Chancery  Court  *'  to  re- 
store the  possession,  use,  and  control  of  the  church  building 
and  property  ...  to  IhrUy^  Fulton^  and  Avery,  or  a  ma> 
jority  of  them,  as  trustees^  and  to  Watson^  Galtj  and  Hackney, 
or  a  majority  of  them,  as  ruling  elders  of  the  said  church,  and 
to  report  how  he  bud  executed  the  order ;''  reserving  the 
case  for  such  further  order  as  might  be  necessary  to  enforce 
full  obedience. 

Thus  far  as  to  the  controversy  in  the  Walnut  Street 
Church,  involved  in  the  particular  case  of  Watson  v.  Avery^ 
iu  the  State  courts  of  Kentucky. 

We  have  already  adverted  to  the  war  of  the  insurrection, 
its  action  on  the  subject  of  slavery,  and  the  feeling  engen^ 
dered  by  this  action  in  the  special  congregation  of  the  Wal- 
nut Street  Church. 

We  now  speak  of  the  same  subject  of  the  war,  of  slavery, 
&c.,  iu  its  more  general  relation  with  the  judicatories  above 
that  local  church,  and  of  the  way  in  which  this  local  church 
was  affected  by  and  identified  itself  with  the  action  of  the 
more  general  church.  From  the  beginning  of  the  war  to 
its  close,  the  General  Assembly  of  the  Presbyterian  Church 
at  its  annual  meetings  expressed  in  Declaratory  Statements 


Dec.  1871.] 


or  BesoIutionSy 
zenB  to  Boppor 
and  when,  by  tl 
cipatioii  of  th< 
ail  noQ  need,  tin 
emancipation,  t 
its  meeting  in 
given  to  the  Pi 
SeseiouB  of  tli< 
Soathern  State 
as  miBBionary  c 
churches,  inqni 
regard  to  loyal 
slavery ;  and  if 
voluntarily  aidi 
trine  announce 
insurrectionary 
Assembly,  thai 
is  a  divine  insti 
the  Southern 
should  be  requi 
they  could  be  i 
In  the  monti 
Louisville,  un<: 
Walnut  Street 
form,  what  it  <! 
erroMous  aiid  hi\ 
and  been  propo\ 

•  States  during  thi\ 

in  the  severesi: 
in  the  matters 
tion  to  refuse  ti 

\  co-operation  of 

shared  the  sem 
sistauce  to  whii 
by  the  Assemt 
The  General 

]  Declaration  an 


SUtrmmt  of  the  cmM. 

bytery  which  refused  to  ohoj  it«  order  ehoiiM  be  ipso  facto 
iliRflolved,  imd  cnlled  to  answer  berore  the  next  Qeiieral  As- 
Benibl^-;  givitt^r  tbe  LoQiuville  Presbytery  an  opportunity 
for  repentance  mid  conformity.  Tbe  Louisville  Presbytery 
divided,  and  tbe  adherente  of  the  Declaration  and  TeaU- 
mony  sougbt  and  obtained  admiuion,  iii  1868,  into  "the 
Presbyteriau  Church  of  tbe  Confedemte  States,"  a  body 
which  hnd  several  years  previously  withdrawn  from  the 
General  Assembly  of  the  United  States  and  set  up  s  oev 
orgiuiizatioD. 

In  January,  1866,  tbe  congregation  of  the  Walnut  Street 
Cbiirch  became  divided  in  the  manner  stated  above,  each 
asserting  tliat  it  constituted  the  church,  although  the  issue 
as  to  membersiiip  was  not  distinctly  made  in  the  chancery 
snit  of  Avery  v.  Watson  already  bo  fully  described.  Both 
parties  at  this  time  recognized  the  same  superior  church  ju- 
dicatones. 

On  the  IStb  June,  1860,  the  Synod  of  Kentucky  became 
divided,  the  opposing  party  in  each  asserting  respectively 
that  it  constituted  the  true  Presbytery  and  the  true  Synod; 
each  meanwhile  recognizing  and  professing  to  adhere  to  the 
same  General  Assembly.  Of  these  contesting  bodies  Watson 
and  his  ■poriif  ndliered  to  one,  those  wliom  he  opposed  to  the 
other.  The  Presbytery  and  Synod  to  which  these  last,  that 
is  to  say,  Avery  or  Hackney  and  his  pbrty,  adhered,  being 
known  respectively  as  the  McMillan  Presbytery  and  the 
Lopsley  Synod. 

On  the  Ist  of  June,  1867,  the  Presbytei-y  and  Synod  recog- 
nized by  Wataon  and  hisparty^  were  declared  by  the  General 
Assembly  to  be  *'  in  no  sense  a  true  and  lawful  Synod  and 
Presbytery  in  connection  with  and  under  the  care  and  au- 
thority of  tbe  General  Assembly  of  the  Presbyterian  Chui-cb 
in  tlie  United  States  of  AmeriL-a;"  and  were  permanently 
excluded  from  connection  with  or  representation  in  the  As- 
sembly. By  the  same  resolution  the  Synod  and  Presbytery 
adhered  to  by  those  whom  Walsun  aud  his  party  opposed  were 
declared  to  be  the  true  and  lawful  Presbytery  of  Louisville, 
ami  Synod  of  Kentucky. 
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Tlie  Synod  of  Kentucky  thus  cwliided,  by  u  rc^otuliun 
adopted  the  28th  June,  1SG7,  decliirvd  "thiU  iu  ita  future 
action  it  will  be  governed  by  this  recognized  Bundering  of 
uti  ita  rektions  to  the  aforusjiid  revolutionary  body  (tliu 
General  Asaembly)  by  the  acta  of  that  body  itaelf,"  The 
Presbytery  took  aubstantiully  the  same  action. 

In  thia  final  eeverance  of  Presbytery  and  Synod  from  the 
General  Aseembly,  Walson  and  liis  friends  on  the  one  side, 
and  those  whom  he  opposed  on  the  other,  continued  to 
adhere  to  those  bodiee  at  first  recognized  by  them  respect- 
ively. This  latter  party  now  included,  among  niuny  others, 
a  certain  William  Jonea,  with  bia  wife,  and  one  Eleanor  Lee, 
who  had  been  admitted  into  memberahip  by  the  Hackney, 
tic,  ScseioQ. 

The  reader  will  now  readily  perceive,  if  lie  have  not  done 
so  before,  how  iu  the  earliest  atagca  of  this  eontrovcray  it 
was  found  that  a  majority  of  the  members  of  the  Walnut 
Street  Cliurch  concurred  with  tlie  action  of  the  General 
Assembly,  while  Watson  and  Gait  as  ruling  elders,  and  Fid- 
ton  and  Farley  ns  trustees,  constituting  in  each  case  a  ma- 
jority of  the  Session  and  of  the  trustees,  wirh  Mr.  McEtroy 
the  pastor,  aympatbized  with  the  party  of  the  Declaration 
and  Testimony  of  tlie  Louisville  Presbytery.  An<l  how  ibis 
led  to  efforts  by  each  party  to  exclude  the  other  from  parlici- 
patioti  in  the  Session  of  the  church  and  the  use  of  the  churuh 
property;  as  well  aa  to  all  that  followed. 

The  grounds  on  which  the  Court  of  Appeals  reversed 
the  chancellor's  decibion  were,  of  courae,  that  the  General 
Assembly,  Synod,  and  Presbytery  of  the  Presbyterian 
Chnrdi,  were  all  subject,  in  the  exercise  of  their  functions, 
to  Constitutions  (the  standards  mentioned  at  the  beginning 
of  thia  report);  that  when  they  violated  these,  their  acta 
were  beyond  tlieir  jurisdiction  and  void ;  that  whether  they 
had  violated  them  or  not,  waa  a  matter  which  the  civil 
courts,  on  an  examiinition  of  the  Constitutions,  could  prop- 
erly pass  on  ;  and  deciding  further  and  filially  aa  fact,  after 
an  examination  by  the  court  itaelf  of  theae  standards,  that 
iu  their  Declaratory  Statements  aad  Resolutions  and  other 


deliverances  eaforciiig  to^nltjr,  tliey  had  violated  tbem;  and 
that  their  acts  were  accordingljr  void. 

Thus  thing*  stood  in  Jnlv,  1888;  and  the  term  for  which 
the  old  truRtees  bail,  iu  more  peacefnl  times,  becD  elected 
baring  expired,  the  persons  worshipping  in  the  Walnat 
Street  Cliurvh  and  ao  in  possession,  elected  aa  new  onea 
three  persons  whose  names  now  first  figure  on  oar  report 
These  persons  were  named  McDougalt,  McPherson,  and 
Ashcraft. 

The  newly  elected  elders  and  the  majority  of  the  coogre- 
galion  adhered  to  and  bad  been  recognized  by  the  Gteceral 
Assembly  as  the  regulur  and  lawful  Wahiat  Street  Cbnrch 
and  officers.  GaU  and  Waison,  Fullon  and  Farley,  and  a 
minority  of  the  members,  had  cast  their  fortones  with  those 
who  adhered  to  the  party  of  the  Declaration  and  Testimony. 
-  In  this  state  of  things,  Jones,  his  wife,  and  Lee,  on  the  21sf 
Jwly,  1868,  three  wontha  bffore  the  mandate  of  September  ISlh 
to  f/ie  Chanceiy  Court,  mentioned  at  page  690,  filed  n  hiti  in 
chancery  in  the  Circuit  Court  of  the  tjuited  States  for  the 
District  of  Kentucky  against  Watson  and  OaU*  Fullon,  Fat' 
lei/,i  and  Avery,  the  chnrch  corporation,  and  McDongall, 
McPherson,  and  Ashcraft,  as  trustees.  The  complainants 
alleged  that  they  were  citizens  of  Indiana;  and  that  each  of 
the  natural  persons  already  named  were  residents  of  Louis- 
ville and  citizens  of  Kentucky,  and  that  the  church  corpora- 
tion was  a  corporation  created  by  Kentucky  and  doing  busi- 
ness in  that  State.  They  alleged  further  that  they  were  mem- 
bers in  good  and  regular  standing  of  tbe  said  church,  atteud- 
ing  its  religious  exercises  under  the  pastorship  of  the  Rev.  J. 
6.  Hiiye,  and  that  the  defendants,  Fulton  and  Farlq/,  who  pre- 
tended without  right  to  be  trustees  of  the  church,  supported 
and  recognized  ua  such  by  the  defendants,  Waison  and  GaU, 
who  also  pretended  without  right  to  be  ruling  elders,  were 
threatening,  preparing,  and  about  to  take  unlawful  poeses- 

*  WiiUon  kni]  Oiilt,  the  reader  wilt  remember,  bad  been  declared  bj  the 
Court  ot  Appeuli  of  Kentucky  elderi  of  tbe  cburcb. 

t  The  »me  court  bud  declared  tbew  two  penoiu  to  be  triuteei. 
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eion  of  tlie  lioaae  of  worship  aiul  groiiude  belon^ring  to  tlio 
church  and  to  prevent  Hays,  who  wa»  the  righlt'nl  )>atilor, 
from  ministering  tlittrein,  refusing  to  recognize  liim  an  pus- 
tor,  and  to  recognize  iia  ruling  elder,  Haclcney,  who  w:is  the 
sole  lawful  ruling  elder;  and  that  when  they  should  ohtuia 
euch  possCBBion  they  would  oust  Hays  and  Hackney,  and 
those  who  attended  their  niinietratious,  among  whom  the 
complainauta  represented  themselves  to  be. 

They  further  alleged  that  Hackney,  whose  duty  it  was  as 
elder,  and  McDougall,  McPherson,  and  Ashcraft,  whose 
duty  it  was  as  trustees  to  protect  the  rights  thus  tlireatened, 
by  such  a  procee<ling  in  the  courts  as  would  prevent  the  cz- 
ecutiou  of  the  threats  and  designs  of  the  other  defendants, 
refused  to  take  any  steps  to  ttiat  end. 

They  further  alleged  that  the  Wahmt  Street  Church,  of 
which  they  were  members,  now  formed  and  had  ever  since 
its  organization  in  the  year  1842,  formed  a  pert  of  the  Pres- 
bytertao  Church  of  the  United  States  of  America,  known  ud 
the  Old  School,  which  was  governed  by  a  written  constitu- 
tion that  included  the  Confession  of  Faith,  Form  of  Govcrn- 
TDent,  Book  of  Discipline,  and  Directory  for  Worship;  and 
that  the  governing  bodies  of  the  general  church  above 
the  Wahiut  Street  Church,  were,  in  successive  order,  the 
Presbytery  of  Louisville,  the  Synod  of  Kentucky,  and  the 
Qenetal  Assembly  of  the  Presbyterian  Church  of  the  United 
States;  that  while  the  complainants  and  about  115  mem- 
bers who  worshipped  with  them,  and  Mr.  Hnys  (the  pastor), 
Hackuey  (the  ruling  elder),  and  McDougatI,  McPlicrson, 
and  Ashcraft  (the  trustees),  were  now  in  full  mcnibenihip 
and  rotation  with  the  lawful  Getieral  Presbyterian  Church 
aforesaid,  Watson  and  Gali,  Fallon  and  Farley,  with  about 
80  persons  formerly  members  of  the  said  church,  woriihip- 
ping  undtiT  cue  Dr.  YandeU  as  pastor,  had  seceded  and  with- 
drawn  themselves  from  the  Walnut  Street  Church,  and  from 
the  General  Presbyterian  Church  in  the  United  State':,  mid 
bad  voluntarily  connected  theinselves  with  and  were  now 
members  of  another  religious  society,  and  that  they  hnd  re- 
pudiated and  did  now  repudiate  and  renounce  the  atithonty 
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and  jurisdiction  of  the  various  judicatories  of  the  Presby- 
terian Church  of  the  United  States  ftnd  acknowledge  and 
recognize  the  authority  of  other  church  judicatories  which 
were  disconnected  from  the  Presbyterian  Church  of  the 
United  States  and  from  the  Wahiut  Street  Church.  And 
they  alleged  that  Watson  and  Gait  had  been,  by  the  order 
of  the  General  Assembly  of  the  said  church,  dropped  from 
the  roll  of  elders  in  said  church  for  having  so  withdrawn 
and  renounced  its  jurisdiction,  and  that  the  Assembly  had 
declared  the  organization  to  which  the  plaintiffi  adhered  as 
the  true  and  only  Wahiut  Street  Presbyterian  Church  of 
Louisville. 

The  prayer  of  the  bill  was  that  "  Watson^  Galt^  Fulton^  and 
Farley  be  restrained  by  an  injunction  issuing  out  of  the  Cir- 
cuit Court,  from  taking,  or  attempting  to  take,  possession 
of  the  house  of  worehip  and  other  property  of  the  Walnut 
Street  Church,  and  from  interfering  with  Rbv.  J.  S.  Hats 
PREACUiNO  IN  SAID  HOUSE  OF  WORSHIP;  also  that  WatsoA  and 
Gall  be  restrained  in  like  manner  from  controlling,  or  at- 
tempting to  control  or  manage,  the  said  property  in  the 
capacity  of  elders  of  the  church ;  also,  that  Fulton  and  Far- 
ley  be  restrained  in  like  manner  from  controlling,  or  attempt- 
ing to  control  or  muTiage,  the  said  property  as  trustees  of 
said  church;  .  .  .  and  that  the  complainants  have  generally 
sujcli  other  and  farther  relief  as  the  nature  of  their  case  required.*^ 

The  answer  having  alleged  that  pending  the  final  process  in 
the  Chancery  Court  two  persons,  named  Heeter  and  Given, 
had  been  elected  additional  ruling  elders,  and  that  one  Polk 
had  been  elected  trustee,  in  the  place  of  Avery,  the  com- 
plainants amended  their  bill  accordingly,  and  by  agreement 
the  auBwer  of  the  original  defendants  was  made  the  answer 
of  the  new  parties. 

The  defendants,  Hackney,  McDougall,  McPherson,  and 
AshcraCt,  answered,  admitting  the  allegations  of  the  bill, 
and  that  though  requested  they  had  refused  to  prosecute 
legal  proceedings  in  the  matter,  because  as  they  thought 
any  effort  to  that  end  in  the  courts  of  the  State  of  Kentucky 
would  prove  useless. 
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The  defendants  Watson  and  Galty  Fidion  and  Farln/^  an- 
swered, and  after  declaring  their  hclief  that  the  complain- 
ants were  lately  citizens  of  Eentncky  and  that  their  citizen- 
ship in  Indiana  was  merely  for  the  purpose  of  filing  thia 
bill  in  the  Federal  court,  denied  almost  every  allegation  of 
the  bill.  They  set  up  that  though  they  had  been  deprived 
of  their  former  actual  possession  of  the  church  edifiee  and 
property  by  the  illegal  and  now  overruled  decree  of  the 
Louisville  Chancery  Court,  they  bad  nevertheless  main- 
tained and  kept  up  a  regular  and  valid  organization  of  tbo 
Walnut  Street  Presbyterian  Church — the  only  regular  and 
valid  organization  that  had  been  kept  up ;  that  (hey  were 
the  lawful  officers  of  that  church,  and  that  they  and  those 
whom  they  represented  were  its  true  members.  They  denied 
having  withdrawn  from  either  the  local  or  the  general 
church,  and  denied  that  the  action  of  the  General  Assembly 
cutting  them  otf  was  within  its  constitutional  authority. 
They  represented  that  the  plaintiils  were  not  and  never  had 
been  lawfully  admitted  to  membership  in  the  Walnut  Street 
Church,  and  had  no  such  interest  in  it  as  w^ould  sustain  this 
suit,  and  they  set  up  and  relied  upon  the  suit  in  the  Chancery 
Court  of  Louisville,  which  they  represented  was  still  pend- 
ing, and  which  they  stated  involved  the  same  subject-matter, 
and  was  between  the  same  parties  in  interest  as  the  p>resent 
one.  They  alleged  that  in  that  suit  they  had  been  decreed 
to  be  the  only  true  and  lawful  trustees  and  ciders  of  the 
Walnut  Street  Church,  and  that  an  order  had  been  made  to 
place  them  in  possession  of  the  church  property,  which  or- 
der remained  unexecuted,  and  that  the  property  was  still  in 
the  possession  of  the  marshal  of  that  court  as  its  receiver. 
These  facts  were  relied  on  in  bar  to  the  present  suit. 

The  case  coming  on  to  be  heard,  the  Circuit  Court  de- 
clared that  it  seemed  to  it  that  the  complainants  were  mem- 
bers of  the  Third  or  Walnut  Street  Presbyterian  Church  in 
Louisville,  and  as  such  had  a  beneficial  interest  in  the  church 
building  and  other  property  in  the  pleadings  mentioned. 

That  the  Reverend  J.  S.  Hays  was  pastor;  Uackney, 
Avery,  McNaughtau,  and  Leach,  ruling  elders;  and  McDou* 
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gall,  MoPherson,  and  Aslicraft,  trnsteos;  and  that  they  were 
respectively  entitled  to  exercise  whatever  authority  in  the  said 
church,  or  over  its  members  or  property,  rightfally  belonged 
to  pastor,  elders,  and  trustees,  respectively,  in  charclies  in 
connection  with  *^The  Presbyterian  Church  in  the  United 
States  of  America,'*  Old  School,  and  according  to  the  rega* 
lations  and  usages  of  that  charch. 

That  McDougall,  McPherson,  and  Ashcraft,  trnstees,  were 
in  regular  succession  from  the  trustees  named  in  the  deed 
of  conveyance  of  the  church  property  in  1868,  and  likewise 
in  regular  succession  from  the  trustees  named  in  the  act  of 
incorporation,  and  that  as  such  trustees  they  were  entitled 
to  the  exclusive  control  of  the  chui*ch  building  and  other 
property  of  said  church  for  the  purposes  of  worship  by  the 
members  of  the  said  church,  in  accordance  with  the  regula- 
tions and  usages  of  the  Presbyterian  Charch  in  the  United 
States. 

That  those  only  were  to  be  recognized  as  members  of  the 
Walnut  Street  Church  who  adhered  to  and  recognised  the 
authority  of  the  Presbyterian  Church  in  the  United  States 
of  America,  and  the  various  church  judicatories  which  sub* 
mit  to  its  jurisdiction;  and  in  determining  what  was  the 
true  Presbytery  of  Louisville,  and  true  Synod  of  Kentucky, 
having  jurisdiction  over  the  said  Walnut  Street  Presbyterian 
Church,  its  officers  and  members,  this  court  and  all  other  curil 
tribunals  were  concluded  by  tike  action  of  the  General  Assembly  of 
said  Piesbyterian  Church  in  the  United  Slates  of  America. 

That  those  members  of  the  Walnut  Street  Church  who 
worshipped  statedly  at  the  church  edifice  [position  in  the 
city  of  Louisville  described],  in  said  city,  who  had  as  their 
pastor  the  Reverend  J.  S.  Hays,  and  who  recognized  Hack- 
ney, Avery,  Leach,  and  McNaughtan  as  ruling  elders,  and 
McDougall  and  McPherson  as  trustees,  including  all  those 
connected  with  them,  who  had  been  received  into  said 
church  since  January  1st,  1866,  under  Hackney,  Avery, 
Leach,  and  McNaughtan  as  elders,  or  under  the  ministration 
of  Hays  as  pastor,  constituted  the  Third  or  Walnnt  Street 
Presbyterian  Church  in  Louisville,  and  the  sole  benefici- 
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ariea  for  whose  use  the  property  mentioned  in  th< 
was  dedicated;  and  that  the  suid  persons,  tog 
their  pastor,  elders,  and  trustees,  had  the  exclusi 
use  tlie  same  according  to  the  regulations  and  us 
Presbyterian  Church  of  the  United  States  of  An 

It  seemed  further  to  the  court  that  the  Bev. . 
was  not  pastor  of  the  said  Third  or  Wahint  Stree 
riau  Church,  nor  were  Gall^  Wataoiij  Heeler^  an< 
either  of  them,  elders  in  the  said  church.  And  t 
Fatlcyj  and  Polk  were  not  trustees. 

That  all  those  persons  who  pretended  to  be  n 
the  said  church,  but  who  did  not  recognize  Ilayt 
or  Hackney,  Avery,  Leach,  and  McNuughtau  at 
McDougall,  McPhcrson,  and  Ashcraft  as  trustee 
recognized  Watson^  G(Utj  Gicen^  and  Heeier  as  < 
Fulton^  FarUyj  and  Pdk  as  trustees,  and  worshi 
rately  and  apart  from  tliose  hereinbefore  declarer 
sole  beneficiaries  of  said  property,  and  who  den 
thority  of  Hays  as  pastor,  and  also  the  ecclesiastics 
of  the  McMillan  Presbytery  of  Louisville,  and  oi 
ley  Synod  of  Kentucky,  did  not  have  any  connc 
nor  were  they  members  of,  tlie  Third  or  Walnut  fc: 
by  terian  Church,  for  whose  use  the  property  in  qi 
conveyed  and  dedicated,  nor  had  the  said  persons 
them,  any  beneficial  interest  in  it,  nor  were  they 
the  use  of  it  in  any  way  whatever  as  members  \ 
church. 

It  was  thereupon  decreed : 

1st.  That  the  defendants,  Heeier^  Gken^  and  1 
joined  from  taking  possession  of,  and  from  usi 
trolling  the  church  edifice  and  other  property  of  t 
Street  Church,  except  as  they,  or  any  one  of  them,  i 
to  attend  religious  worship,  or  other  religious  c 
the  same  manner  as  other  persons  not  ofilcers  oi 
of  said  church. 

2d.  That  the  defendants  Watsm,  Gali,  Fulton,  H 
Polk,  Farley,  and  all  others,  be  enjoined  from  s 
controlling  the  said  church  edifice,  or  other  prop 
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chiircli,  BB  ill  niiy  wiw  to  interfere  with  tlie  miiiiutration* 
tlierein  of  Hay«  m  psBtor,  or  with  the  exercise  by  him  and 
by  Ilucktiey,  nod  others,  recognized  as  elders  in  the  said 
church  by  thoeo  herein  declared  to  be  Bole  bcneficiaiies  of 
anid  property,  of  any  aathority  in  the  eaid  churoh  or  over 
its  property  or  members  which  rightfully  belougs  to  the  pas- 
tors and  elders  of  the  churches  in  oouneotion  with  and 
according  to  the  usnges  of  the  Presbyterian  Church  of  the 
Uniled  Slates  of  America. 

8d.  That  the  defendants  Watson,  Oalt,  BeeUr,  Qiven, 
ftilhn,  Farley,  and  I^>Ut,  and  all  others,  be  enjoined  from 
using  or  controlling  the  chnrch  edifice  and  property  in  any 
other  manner  than  as  the  property  exclneivety  of  the  per- 
eons  hereinbefore  declared  to  be  the  Third  or  Walnut  Street 
Preabyterian  Church  of  Louisville,  and  the  sole  beneficiaries 
of  snid  prnpei-ty,  having  Hayd  as  pastor,  and  recognizing 
Huckiiey,  Avery,  Leach,  and  McKitugbtan  as  elders,  and 
McPougal],  Mcpherson,  and  Aslici-iil'.,  as  trustees.  And  that 
they,  and  all  others,  be  enjoined  from  interfering  in  any 
manner  with  the  use  of  the  said  property  by  the  members 
of  the  said  church  hereinbefore  declared  to  be  such,  and  by 
such  as  might  be  hereafter  admitted  into  said  church  accord- 
ing to  its  forms,  and  who  are  or  might  become  connected 
with  and  under  the  care  and  authority  of  the  General  As- 
sembly of  the  Presbyterian  Church  in  the  United  States  of 
America,  and  the  several  judicatories  which  submit  to  th« 
authority  of  eaid  Assembly;  and  from  hindering  or  prevent- 
ing any  one  from  worshipping  in  said  chnrch,  or  participat- 
ing in  any  of  its  religious  exercises  according  to  the  usages 
of  said  church. 

From  this  decree  Waiaon  taid  the  other  defendaaU  appealed. 

Mr.  T.  W.  Bullitt,  for  the  appellnnia: 
I,  The  Circuit  Court  had  no  jurisdiction,  because, 
1.  The  complainants  hud  no  such  interest  in  the  subject 
of  litigation  as  would  enable  them  to  ninintnin  the  suit. 
Membership  in  the  Walnnt  Street  Church  is  of  course  essen- 
tial to  give  the  requisite  interest.    But  they  are  not  mem- 
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plaii^tiffe  claimed  ander  a  maritime  Urn  for  Bearoen'e  wages.' 
The  claims  were  not  only  asserted  by  strangers,  but  were 
conceded  by  this  court  to  be  paramoant  to  all  claims  pend- 
ing before  the  State  court ;  and  yet,  in  each  case,  by  reason 
of  the  possession  of  the  State  coart  through  its  officers,  it 
was  declared  to  have  exclusive  Jurisdiction  of  the  thing, 
capable  alone  of  entertaining  any  question  touching  its  pos- 
session, title,  or  use,  and  that  the  process  of  the  Federal 
court  was  void.  Freeman  v.  Haw^  is  in  coincidence  with 
all  these  cases. 

But  independently  of  this,  the  delivery  to  the  trustees  and 
elders  of  the  body  of  which  the  Avery  or  Jones  party  are 
members,  of  the  possession  of  the  church  building  cannot 
be  granted  in  this  suit,  nor  can  the  other  side  be  enjoined 
from  taking  possession  as  prayed  for  in  the  bill,  because  the 
property  is  in  the  actual  possession  of  the  marshal  of  the 
Louisville  Chancery  Court  as  its  receiver,  and  because  there 
16  an  unexecuted  decree  of  that  court  ordering  him  to  de- 
liver the  possession  to  the  defendants. 

The  marshal  did  never  in  form  or  fact  abandon  his  pos- 
session. The  only  argument  could  be  that  his  possession 
was  that  of  a  receiver,  and  that  his  appointment  was  super- 
seded by  the,  final  decree.  But  it  is  text-book  law  that  a 
receiver  is  never  discharged  by  final  decrecf  It  is  unim- 
portant, however,  whether  the  marshal  did  or  did  not  either 
under  order  of  court  or  otherwise  abandon  his  possession. 
The  just  construction  of  the  rule  we  conceive  to  be,  that 
property  once  taken  possession  of  by  a  court,  and  disposed 
of  under  its  order,  remains  in  custody  of  the  law,  subject  to 
the  exclusive  jurisdiction  qf  the  court  (into  whose  bunds  so- 
ever it  may  pass),  until  by  the  execution  of  its  final  decree, 
the  jurisdiction  of  the  court  is  completely  exhausted. 

n.  We  come  then  to  the  great  question  of  the  case;  one 
touching  the  character  and  extent  of  jurisdiction  vested  by 
our  law  in  those  voluntary  associations  sometimes  called 

*  24  Howard,  460.  f  Daniel's  Chancery  Practice,  2008. 
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have  nettled  upon  an}*  definite  rule  by  which  church  contro- 
verBies  were  to  be  adjudged.  Thevr  unwillingness,  however, 
coupled  with  doubts  as  to  their  power  to  handle  ecclesiastical 
niattc*r3  inclined  them  generally  to  refer  every  question  in- 
volving  such  matters  exclusively  to  the  decision  of  the 
Church  itself.  But  there  were  difficulties  in  the  application 
of  the  principle,  and  a  confused  idea  that  in  cose  of  schism 
the  organic  sueeession  necessarily  remained  with  the  minority 
of  the  local  society,  counterbalanced  by  the  idea  that  its  iden^ 
iity  could  not  be  preserved  except  in  connection  with  the 
general  body  of  which  it  formed  a  part,  caused  a  singular 
vacillation  in  judicial  decision.  The  earlier  decisions,  ac- 
cepting as  a  conclusive  test  of  right  the  action  of  a  majority 
of  the  local  congregation,  afforded  an  easy  and  simple  rule, 
so  long  as  applied  to  independent  churches;  but  when  it 
came  to  be  applied  to  societies  organized  as  a  part  of  larger 
bodies,  where  the  majorities  in  the  local  and  general  organi- 
zations might  be  different,  it  was  found  not  to  be  founded 
on  just  or  practicable  principles.  For  a  time  the  courts 
vacillated  in  its  application,  as  their  views  happened  to  lean 
most  strongly  towards  congregational  independence  or  to- 
wards ecclesiastical  connection  and  subordination.  Finally, 
about  the  year  1813,  came  up  the  case  of  CraigdalUe  v.  Aik» 
nmn^  i\  case  bearing  in  some  points  a  striking  analogy  to 
the  present.  In  it  both  of  these  conceptions  were  brought 
out  at  different  times;  and  an  appeal  to  the  House  of  Lords 
drew  from  Lord  £ldon  an  announcement  of  the  principle 
which  was  at  once  recognized  and  has  since  been  uniformly 
accepted  as  the  true  governing  rule  in  all  cases  of  this  nature. 
In  the  cose  we  speak  of,  property  had  been  acquired  and 
was  held  in  trust  for  a  congregation  forming  part  of  a  larger 
body  known  as  Burgher  Seceders,  the  highest  judicatory  in 
the  church  being  the  Synod.  That  body  having  passed  cer- 
tain resolutions  alleged  to  be  a  departure  from  one  of  the 
articles  of  their  confession,  a  minority  protested,  congrega- 
tions became  divided,  and  among  other  cases,  the  question 

•  2  Bligh,  629  \  1  Dow.,  1. 


Dec.  1871.]  Watson  v.  Jones.  701 

Argument  for  the  appellants. 

arose  as  to  which  of  the  two  parties  in  this  coiigrcgatioii 
was  entitled  to  its  property.  It  was  made  a  test  case  and 
received  the  most  careful  consideration.  Upon  its  first  hear- 
ing in  the  Scotch  Court  of  Session,  the  "  majority  (in  interest] 
in  the  congregation"  were  held  to  be  entitled.  Bnt  undei 
the  forms  of  their  proceeding  the  cause  came  again  before 
the  courty  and  some  of  the  judges  being  changed,  it  was 
now  declared  that  the  property  was  held  for  a  "  society  of 
persons,  .  .  •  such  persons  always  .  .  .  continuing  in  com- 
munion with  and  subject  to  the  ecclesiastical  di'^cipline  of  a  body 
of  dissenting  Protestants  calling  themselves  the  Associate 
Presbytery  and  Synod  of  Burgher  Seceders."  The  ettect  of 
these  decisions  was  to  make  the  question  of  identity  or  or- 
ganic succession,  in  the  one  case  to  attach  solely  to  a  ma- 
jority of  the  local  congregation,  in  the  other  to  depend  upon 
a  continued  connection  with  the  general  body.  On  appeal 
to  the  House  of  Lords  both  of  these  views  were  rejected 
and  the  following  principle,  first  announced  by  Lord  Eldon, 
was  adopted,  viz. :  That  property  conveyed  for  the  use  of  a 
society  for  purposes  of  religious  worship,  is  a  trusty  which  ifi 
to  be  enforced /or  the  pwyose  of  maintaining  that  religious  wor- 
ship for  which  the  propeiig  was  devoted^  and  in  the  event  of 
schism  (the  deed  making  no  provision  for  such  case),  its 
uses  are  to  be  enforced,  not  in  behalf  of  a  majority  of  the 
congregation,  nor  yet  exclusively  in  behalf  of  the  party  ad- 
hering to  the  general  body,  but  in  favor  of  that  part  of  the 
society  adhering  to  and  maintaining  the  original  principles  upon 
which  it  was  founded. 

This  case,  followed  and  recognized  by  that  of  Attorney- 
General  v.  Pearson^*  has  been  accepted  in  all  cases  of  this 
nature  in  England,  Scotland,  and  America. 

The  principle  of  this  case,  so  simple  and  just  in  itself,  was 
yet  not  so  fully  or  clearly  expressed  as  to  remove  all  diffi- 
culty in  its  application.  Several  important  questions  were 
at  once  presented ;  and, 

1.  To  the  maintenance  of  which  of  the  various  principles 

*  8  Merivale,  853. 
VOL.  xin.  46 
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of  the  aocietj  does  the  implied  trast  especially  refer?  Does 
it  relate  mainly  to  the  faiidanieiKtal  doctrines  of  religions 
trath,  the  standards  of  faith,  or  docs  it  embrace  equally  all 
the  principles  of  doctrine,  form,  and  order?  Does  it  bind 
the  society  permanently  and  exclusively  to  the  same  prin- 
ciples and  to  the  same  connections  with  and  relations  to 
other  societies  which  existed  at  the  date  of  conveyance,  or 
does  it  recognize  the  right  of  change  inherent  in  the  body 
by  general  consent,  or  perhaps  incorporated  as  an  original 
principle  in  the  fundamental  law  of  the  organization  ?  Does 
it  recognize  that  by  unforeseeti  events  beyond  the  control 
of  the  society,  its  original  connections  may  be  changed  or 
broken  up  without  its  own  act  or  assent?  All  of  these 
questions  under  varying  forms  and  circumstances  have  been 
presented,  and  discussed,  and  adjudged;  and  this  general 
principle  may  be  considered  as  settled,  viz.:  That  where 
property  is  conveyed  "  for  the  use"  or  **  benefit"  of  a  desig- 
nated **  church,"  or  **  religious  society"  (the  deed  containing 
no  special  limitations),  such  property,  by  operation  of  the 
law  of  trusts,  is  held  for  the  use  of  such  society,  subject  to 
the  entire  body  or  system  of  doctrines,  rules,  or  principles, 
whether  of  faith,  form,  or  order^  held  and  recognized  by  the 
society  at  the  time  of  conveyance;  that  it  binds  such  society 
to  a  permanency  of  religious  faith  and  a  continuance  of 
subsisting  connections,  or  recognizes  a  right  of  change  in 
doctrine,  or  a  lawful  severance  of  its  connections,  so  far 
mat  no  fartlxer  than  it  is  bound  to  or  released  from  such  per- 
manent or  continuing  state,  by  or  in  accordance  with  the 
fundamental  laws  of  the  organization;  that  wherever  the 
use  or  control  of  property  depends  upon  adherence  to  or  a 
change  from  original  doctrines,  or  upon  a  continuance  or 
severance  of  connections  with  a  particular  judicatory,  or 
upon  an  alleged  title  to  office  in  the  church,  or  upon  any 
act,  judgment,  or  proceeding  of  an  ecclesiastical  tribunal,  in 
every  case  the  exclusive  standard  by  which  the  conflicting 
claims  are  to  be  judged  is  the  constitution  of  the  church 
itself. 

These  views  are  recognized  and  brought  out  with  force  in 


the  Americnii  caRes  of  Gibson  v.  Armstrong  and  Sutler  v.  The 
^irst  Reformed  Church.* 

2.  Another  qiieBtioii,  more  serious  and  difficntt  than  tlie 
Iftst,  remi)i»e(]  in  detemihiing  the  (ipplicidion  of  this  nilt:  of 
the  law  of  trusts,  viz. :  In  these  matters  of  religious  doctrine, 
disciptiiie,  and  church  order,  who  is  to  be  the  judge?  Wlio 
has  the  right  to  say  conclnsivety,  in  cose  of  controveroy,  that 
one  or  the  other  parly  has  departed  from  the  doctrines  of 
the  cIiarcliT  Who  ahull  determine  upon  the  validity  of  an 
act  or  judgment  of  a  church  court;  ui>on  the  statns  of  % 
member  or  officer;  upon  the  legality  or  othenviso  of  a  vol- 
untary or  enforced  severance  of  a  part  from  the  body  of  the 
general  organization? 

This  question  was  promptly  raised  upon  the  earliest  appli- 
cation of  the  principle  stated  hy  Lord  Eldon,  and  has  been 
decided  with  a  frequency  and  uniformity  rarely  met  with 
upon  any  important  qneetioD.  Tet  the  court  below  assumed 
that  these  mutters,  being  of  an  eccleeiasticul  nature  or  arising 
upon  a  construction  of  the  law  of  the  church,  are  subject  to 
escluflive  cognizance  and  jurisdiction  by  the  ecclesiastical 
courts,  whose  juilgnients  thereon  must  be  accepted  as  con- 
elusive  by  the  civil  courts.  The  position  assumed  does  not 
stop  with  asserting  that,  if  the  decision  of  the  qnestion  in 
controversy  has  been  committed  by  the  constitution  of  the 
church  to  a  particular  tribunal,  or  if  the  act  or  judgment  iu 
question  has  been  performed  by  such  tribunal  in  pursuance 
of  a  power  vested  in  it  by  the  constitution,  in  such  case  the 
act  or  judgment  is  conclusive  on  the  civil  court.  It  asserts 
an  exclusive  right  in  the  General  Assembly  to  determine 
conclusively  the  extent  of  its  own  powei-s  and  duties  under 
the  constitution;  to  determine  in  every  case,  whether  it  has 
itself  violated  the  constitution  or  abandoned  the  principles 
of  the  fuilb.  It  asserts  that  the  announcement  of  u  purticu* 
lar  doctrine  or  the  imposition  of  a  duty  on  the  church,  or 

*  Supra,  TOS.  To  tli«  (ftme  effect,  tee  Smith  v.  Nelton,  18  Vermont,  61t ; 
Kniikcrn*  Lntberan  Chnrcb,  1  t3iDdfard'iCbmncerT,4S«i  Milierv.  Oftbh, 
2  Denlo,  WS. 
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the  p«rformflnce,  rendering,  or  approval  of  an  act  or  jadg- 
Dient  hy  tlie  Oenerul  Asaembly,  is  itself  a  conelasive  evi- 
deiicc,  probatio  probata,  that  each  doelrine  or  duty,  act  or 
judgment,  lioa  Leen  imposed,  rendered,  or  performed,  in 
aceordanue  witli  the  coDstitution  of  the  church;  and  tbnt  tlie 
church  itself  and  the  civil  cotirts  have  uo  power  to  exan:iine 
or  qnestion  ii'hat  has  been  so  settled  by  the  supreme  tribunal 
of  the  clinrch. 

If  the  principle  of  the  decree  herein  is  affirmed,  it  sweeps 
away  all  limitations  imposed  opOD  church  courts  by  their 
fundamental  lavre  and  renders  it  impossible  that  churches 
can  be  organized  under  rules  or  limitations  which  shall  bind 
tbo  judicatories  of  their  own  creation. 

nitherto  the  question  has  received  but  one  solution.  It 
devolves  upon  this  court  authoritatively  to  settle  it  Let  ua 
examine  the  history  of  judicial  decision. 

In  Qalbrailk  v.  Smiih*  (the  6r8t  case  coming  before  the 
Scotch  Conrt  of  Session  after  the  judgment  of  the  House  of 
Lords  in  Q-aiffdallie  v.  Aikman),  the  position  contended  for 
by  the  appellees  was  accepted  and  anuoaiiced  from  the 
hench.  Lord  Meadowbauk,  constrning  that  judgment,  said 
that  it  would  have  been  competent  for  the  party  adhering 
to  the  Synod  to  have  shown  as  matter  of  fact  that  it  having 
been  a  fundamental  rule  of  the  sect  that  in  the  supreme  ju- 
dicatory alone  was  vested  the  power  of  determining  all  ques> 
tions  of  doctrine  and  discipline,  so  the  Judgment  of  the 
Synod  was  to  be  received  as  probatio  probata  of  their  adher- 
ence to  their  original  principles;  it  being  incompetent  for 
the  civil  court  to  review  the  decisions  in  such  matters  of 
the  ecclesiastical  judicatories.  He  theu  stated  as  a  general 
proposition,  that 

"  It  IB  a  legal  object  of  sach  a  trust,  that  it  may  profess  to  be 
constituted  with  a  view  to  perpetuity,  even  by  placing  in  the 
baiidtiorarucogniEed  body  the  rigbtof  controlling  and  modify- 
ing ihose  rules  and  regulations  in  conformity  with  the  fnuda- 
mental  principles  of  the  sect  of  disscDtiog  CbriBtians  to  which 
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upon  the  validity  of  proceedings  in  church  coarts,  where 
civil  rights  may  depend  on  such  status,  or  may  be  affected 
by  such  proceedings.  This  contest,  beginning  about  the 
year  1888,  in  the  Scotch  Court  of  Session,  several  times 
brought  before  the  Honse  of  Lords,  may  be  considered  as 
terminating  in  the  celebrated  Cardross  Case.*  Its  great 
importance  and  the  deep  interest  excited  by  it,  occasioned 
the  most  profound  investigation  into  the  principles  which 
should  regulate  civil  courts  in  their  relations  to  the  churches; 
and  the  results  have  been  valuable  to  the  law.  An  exami- 
nation of  them  will  show  these  general  principleas  to  have 
been  settled : 

i.  That  the  church  (DOD-established)  stands  before  the  law,  in 
relation  to  all  civil  interests  acquired  or  claimed  by  it,  precisely 
as  every  other  voluntary  society  for  moral  or  scientific  or  other 
purposes,  subject  in  the  same  manner  and  extent  to  the  juris- 
diction of  civil  authority. 

ii.  That  in  eo  far  as  the  law  can  regard  them,  the  powers  of 
the  church  judicatories  are  derived  solely  fVom  the  consent  of 
the  members  of  the  church,  as  expressed  in  their  fundamental 
law;  that  they  are  not  *' courts"  and  have  no  "jurisdiction"  in 
the  strict  sense  of  the  terms — these  terms  necessarily  implying 
the  existence  of  a  power  conferred  by  and  vested  in  functiona- 
ries of  the  state.  They  are  not  " courts"  except  of  the  parties' 
own  choosing. 

iii.  That  in  so  far  as  the  fundamental  laws  of  the  church  con- 
fer powers  on  its  tribunals,  the  civil  courts  will  recognize  them, 
and  where  civil  rights  are  involved,  will  give  effect  to  their  ex- 
ercise without  inquiring  into  the  motives  or  grounds  of  action 
of  the  ecclesiastical  tribunal ;  and  will  enforce  with  the  same 
respect  the  action  of  the  inferior  tribunal  acting  within  its 
sphere,  as  they  will  that  of  the  sapreme  court  of  the  church. 

iv.  That  the  jurisdiction  of  civil  courts  being  confined  to  ''civil 
actions,"  they  may  not  take  cognizance  of  purely  spiritual  or 
ecclesiastical  questions,  as  such;  just  as  they  may  not  take  cog- 
nizance of  any  moral  or  scientific  questions  for  the  purpose  of 
determining  upon  their  abstract  truth;  but  that  in  every  case 

*  See  McMillan  v.  General  Assemblj  of  the  PnibytArian  Church,  22  D., 
270,  decided  28d  Dec.,  1859. 


of  controversy,  where  a  right  of  property  depends  upon  an  ad- 
herence to  religiooB  doctrine,  or  is  affected  by  nn  act  or  judg- 
ment of  an  eccIeBiastical  tribunal,  llie  civil  court  will  einmine 
into  such  doctrine  as  matter  of  fact,  for  the  purpOHC  of  determin- 
ing which  party  maintains  the  original  principles  ol' the  oouicly, 
and  will  examine  into  the  act  or  judgment  of  the  ecclesiustical 
court,  for  the  parpose  of  determining  whether  it  is  in  contravett' 
Hon  of  the  fandamental  law  of  the  ohurcb.or  wilboat  authoHiy 
from  it;  in  which  latter  case,  such  act  or  judgment  will  be 
esteemed  void  and  be  disregarded.  In  these  several  cases  Ibe  ex- 
clusive standard  of  judgment  is  the  tx>HBTiTDTiOH  of  the  cburoh 
itself. 

These  piinciptes,  first  annoanced  with  reference  to  the 
high  claims  of  the  Established  Church  of  Scotland,  were 
afterwards  repented  with  eqnal  deliberation  in  reference  to 
the  Free  Church,  which  having  withdrawn  from  the  Estab- 
lishment oil  account  of  these  decisions,  reasserted  in  its 
Toluutary  character  its  claim  to  ecclesiaetical  independence. 
A  reference  to  the  Cardross  Case  will  aliow  how  it  was 
presented,  and  met.  A  Presbytery  having  tried  a  minister 
for  misconduct,  adjudged  (partially)  against  him;  and  the 
Synod  on  appeal  reversed  its  action.  Upon  appeal  to  the 
General  Assembly,  that  body  took  up  the  case  ile  iioro  uud 
passed  a  sentence  more  extensive  than  that  of  tiie  Presby- 
tery. The  minister,  whose  civil  rights  were  affected  by  tliis 
judgment,  applied  to  the  civil  conrt  for  its  "reduction"  on 
the  ground  that  the  Assembly  being  confined  to  an  appellate 
power  by  the  constitution  of  the  church,  had  transcended  its 
authority  by  passing  an  original  sentence  upon  him.  The 
General  Assembly  among  others  filed  the  following  pleas: 

JsL  "That  the  sentences  complained  of,  being  spiritiuil  oela, 
done  in  the  ordinary  course  of  diitciplina  of  a  Christian  Cb'irch 
tolerated  and  protected  by  law,  it  ia  not  competent  fur  the  civil 
court  to  reduce  them,  and  the  actions  should  therefore  bo  di» 
miHSed." 

2d.  "As  the  actionn,  so  far  as  tboy  conclude  for  a  reduction 
of  the  sentences  complained  of,  do  not  relate  to  any  question  of 
civil  right,  they  cannot  be  maintained." 
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Upoi)  argument  aud  a  full  review  of  all  the  casee,  both  of 
these  pleiiB  were  overruled.  The  cause  did  uot  reach  a 
bearing  upou  the  pleas  touching  the  actual  powers  of  the 
Assembly  under  the  coustitntiou;  but  those  decided  are 
alone  important  in  this  discussion.* 

If  then  the  controlling  principles  of  law  touching  this 
matter  have  been  correctly  stated,  it  follows  in  this  Walnut 
Street  Church  case,  that  if  it  shall  appear  that  the  majority 
have  abandoned,  while  the  minority  adhere  to  the  original 
principles  of  the  society,  the  judgment  must  go  in  favor  of 
the  minority. 

The  General  Assembly  is  not  excepted  from  the  obliga- 
tion of  the  rule.  If  a  doubt  upon  this  point  should  other- 
wise exist,  it  would  be  removed  by  a  consideration  of  the 
commission  under  which  alone  its  members  act  and  hold  their 
places,  and  by  which  they  are  severally  restricted  to  sit,  con- 
sult, vote,  and  determine,  on  all  things  that  may  come  before 
that  body  *' according  to  the  principles  and  constitution  of 
this  church,  and  the  word  of  God.''  Even  those  general 
clauses  in  the  Form  of  Government  touching  the  powers  of 
Assembly  to  *^  decide  controversies,"  and  to  '*  suppress 
schismatical  contentions  and  disputations,'' are  to  be  exer- 
cised uot  wantonly,  but  in  accordance  with  the  fixed  pro- 
visions elsewhere  stated.  They  conteiaplate  controveraies, 
contentions,  and  disputations,  to  which  there  may  be  parties 
and  proceedings^  by  which  these  matters  may  be  constitu- 
tionally brought  before  the  Assembly. 

[The  learned  counsel  then  having  stated  in  detail  the 
particulars  of  the  schisms  in  the  Presbyterian  Church,  set 


*  For  a  continuous  history  of  this  controverty,  see  Earl  of  Kinnoul  v. 
PresbyU?ry  of  Aucbierarder  (Feb.  27th,  1888),  10  Shaw,  601 ;  McLean  St 
Robinson,  820;  Clark  v.  Sterling  (June  14tb,  1889),  1  D.  956;  Dunlap,  880; 
Presbytery  of  Strathbogie  (1889  and  1840),  2  D.  268,  686, 1047,  1880;  16  F. 
606,  1478;  Dunlap,  64,  880;  Edwards  «.  Cruikshmik  (December,  1840),  8 
Duobip,  288;  Presbytery  of  Strathbogie  (May,  1842),  and  other  cased  occur- 
ring near  the  same  period  in  reference  to  the  Established  Church.  Also 
Dunbar  V.  Skinner  (March  8d,  1849),  11  D.  946;  Long  v.  Bishop  of  Cape- 
town,  Ecclesiastical  Judgments  of  Privy  Council,  810;  Murray  v.  Burger's 
lb.  (February  6tb,  1807) ;  Forbes  v.  Eden,  88  Jurist,  98. 
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be  regretted,  a  regret  wliich  is  increased  when  passing  from 
the  control  of  the  jadicinl  and  legislative  bodies  of  the  entire 
organization  to  which  the  society  belongs,  an  appeal  is  made 
to  the  secular  authority;  the  courts  when  so  called  on  must 
perform  tlicir  functions  as  in  other  cases. 

Religious  organizations  come  before  us  in  the  same  atti- 
tude as  other  voluntary  associations  for  benevolent  or  chari- 
table purposes,  and  their  rights  of  property,  or  of  contract, 
are  equally  under  the  protection  of  the  law,  and  the  actions 
of  their  members  subject  to  its  restraints.  Conscious  as  we 
may  be  of  the  excited  feeling  engendered  by  this  contro- 
versy, and  of  the  extent  to  which  it  has  agitated  the  intelli- 
gent and  pious  body  of  Christians  in  whose  bosom  it  origin- 
ated, we  enter  upon  its  consideration  with  the  satisfaction 
of  knowing  that  the  principles  on  which  we  are  to  decide  so 
much  of  it  as  is  proper  for  our  decision,  are  those  applicable 
alike  to  all  of  its  class,  and  that  our  duty  is  the  simple  one 
of  applying  those  principles  to  the  facts  before  us. 

The  first  of  the  points  arising  in  the  case  concerns  the 
jurisdiction  of  the  Circuit  Court,  which  is  denied;  first,  on 
the  ground  that  the  plaintifts  have  no  such  interest  in  the 
subject  of  litigation  as  will  enable  them  to  maintain  the  suit, 
and,  flecondly,  on  matters  arising  out  of  the  alleged  proceed- 
ings in  the  suit  in  the  Chancery  Court  of  Louisville. 

The  allegation  that  the  plaintiffs  are  not  lawful  members 
of  the  Walnut  Street  Church  is  based  upon  the  assumption 
that  their  admission  as  members  was  by  a  pastor  and  elders 
who  had  no  lawful  authority  to  act  as  such.  As  the  claim 
of  those  eiders  to  be  such  is  one  of  the  matters  which  this 
bill  is  brought  to  establish,  and  the  denial  of  which  makes 
an  issue  to  be  tried,  it  is  obvious  that  the  objection  to  the 
interest  of  the  plaintiffs  must  stand  or  fall  with  the  decision 
on  the  merits,  and  cannot  be  decided  as  a  preliminary  ques- 
tion. Their  right  to  have  this  question  decided,  if  there  is 
UT.  other  objection  to  the  jurisdiction,  cannot  be  doubted. 
Bome  attempt  is  made  in  the  answer  to  question  the  good 
faith  of  their  citizenship,  but  this  seems  to  have  been  aban- 
doned in  the  argument. 
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an  action  of  treApaAs,  brought  in  a  State  court,  against  the 
marahal  of  the  Circuit  Court  of  the  United  States  for  seizing 
property  of  the  plaintiff,  under  a  writ  of  attachment  from 
the  Circuit  Court.  And  it  was  brought  while  the  suit  in  the 
Federal  court  was  still  pending,  and  while  the  marshal  held 
the  property  subject  to  its  judgment  So  far  as  the  lis  pendens 
and  possession  of  the  property  in  one  court,  and  a  suit  brought 
for  the  taking  by  its  officer  in  another,  are  concerned,  the 
analogy  to  the  present  case  is  very  strong.  In  that  case  the 
court  said:  **It  is  not  true  that  a  court,  having  obtained 
jurisdiction  of  a  subject-matter  of  suit  and  of  parties  before 
it,  thereby  excludes  all  other  courts  from  the  right  to  adju- 
dicate upon  other  matters  having  a  very  close  connection 
with  those  before  the  first  court,  and  in  some  instances  re* 
quiring  the  decision  of  the  same  question  exactly.  In  ex- 
amining into  the  exclusive  character  of  the  jurisdiction  in 
such  cases,  we  must  have  regard  to  the  nature  of  the  reme- 
dies, the  character  of  the  relief  sought,  and  the  identity  of 
the  parties  in  the  different  suits."  And  it  might  have  been 
added,  to  the  facts  on  which  the  claim  for  relief  is  founded. 
"A  party,"  says  the  court  by  way  of  example,  "having 
notes  secured  by  a  mortgage  on  real  estate,  may,  unless  re- 
strained by  statute,  sue  in  a  court  of  chancery  to  foreclose 
his  mortgage,  and  in  a  court  of  law  to  recover  a  judgment 
on  his  notes,  and  in  another  court  of  law  in  an  action  of  eject- 
ment for  possession  of  the  land.  Here,  in  all  the  suits,  the 
only  question  at  issue  may  be  the  existence  of  the  debt 
secured  by  the  mortgage.  But,  as  the  relief  sought  is  dif- 
ferent, and  the  mode  of  proceeding  different,  the  jurisdiction 
of  neither  court  is  affected  by  the  proceedings  in  the  other." 
This  opinion  contains  a  critical  review  of  the  cases  in  this 
court  of  Hagan  v.  Lucas j^  Peck  v.  JenneaSy^  Taylor  v.  CarryljX 
and  Fireman  v.  Howey%  cited  and  relied  on  by  counsel  for  the 
appellants;  and  we  are  satisfied  that  it  states  the  doctrine 
correctly. 
The  limits  which  necessity  assigns  to  this  opinion  forbid 


*  10  Peters,  402.       f  7  Howard,  624.       $20  Id.  694.       |  24  Id.  460. 
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case,  after  the  decree  of  the  Chancery  Court  had  been  re- 
versed on  appeal,  and  which  did  contain  very  mnch  the  same 
matter  found  in  the  present  bill,  was,  on  motion  of  the  plain- 
tiffrt'  counsel,  and  by  order  of  the  court,  dismissed,  without 
prejudice,  before  this  suit  was  brought,  and  of  course  was 
not  a  lis  pendens  at  that  time. 

It  is  contended,  however,  that  the  delivery  to  the  trustees 
and  elders  of  the  body  of  which  the  plaintiffs  are  members, 
of  the  possession  of  the  church  building  cannot  be  granted 
in  this  suit,  nor  can  the  defendants  be  enjoined  from  taking 
possession  as  prayed  in  the  bill,  because  the  property  is  in 
the  actual  possession  of  the  marshal  of  the  Louisville  Chan- 
cery Court  as  its  receiver,  and  because  there  is  an  unexe- 
cuted decree  of  that  court  ordering  the  marshal  to  deliver 
the  possession  to  defendants. 

In  this  the  counsel  for  the  appellants  are,  in  our  opinion, 
sustained,  both  by  the  law  and  by  the  state  of  the  record  of 
the  suit  in  that  court 

The  court,  in  the  progress  of  that  suit,  made  several  orders 
concerning  the  use  of  the  church,  and  finally  placed  it  in  the 
possession  of  the  marshal  as  a  receiver,  and  there  is  no  order 
discharging  his  receivership;  nor  does  it  seem  to  us  that 
there  is  any  valid  order  finally  disposing  of  the  case,  so  that  it 
can  be  said  to  be  no  longer  in  that  court  For,  though  the 
Chancery  Court  did,  on  the  20th  March,  1868,  atlter  the  re- 
versal of  the  case  in  the  Court  of  Appeals,  enter  an  order 
reversing  its  former  decree  and  dismissing  the  bill,  with 
costs,  in  favor  of  the  defendants,  the  latter,  on  application  to 
the  appellate  court,  obtained  another  order  dated  June  26th. 
By  this  order,  or  mandate  to  the  Chancery  Court,  it  was  di- 
rected to  render  a  judgment  in  conformity  to  the  opinion  and 
mandate  of  the  court,  restoring  possession,  use,  and  control 
of  the  church  property  to  the  parties  entitled  thereto,  accord- 
ing to  said  opinion,  and  so  far  as  they  were  deprived  thereof 
by  the  marshal  of  the  Chancery  Court  under  its  order. 

In  obedience  to  this  mandate  the  Chancery  Court,  on  the 
18th  September,  three  months  after  the  commencement  of 


720  Watsoh  9.  JoNis.  [Sop.  Ot 


Opinion  of  the  ooart. 


I 


ants  to  take  the  possession  wliich  the  unexecuted  decree  of 
the  Chancery  Court  requires  the  marshal  to  deliver  to  them. 
Bnt,  though  the  prayer  of  the  bill  iu  this  suit  does  ask  for 
an  injunction  to  restrain  Watson,  Oalt,  Fulton,  and  Farley 
from  taking  possession,  it  also  pruys  such  other  and  further 
relief  as  the  nature  of  the  case  requires,  and  especially  that 
said  defendants  be  restrained  from  interfering  with  Hays,  as 
pastor,  and  plaintifls  in  worshipping  in  said  church.  Under 
this  prayer  for  general  relief,  if  there  was  any  decree  which 
the  Circuit  Court  could  render  for  the  protection  of  the  right 
of  the  plaintiffs,  and  which  did  not  enjoin  the  defendants  from 
taking  possession  of  the  church  property,  and  which  did  not 
disturb  the  possession  of  the  marshal  of  the  Louisville  chau* 
eery,  that  court  had  a  right  to  hear  the  case  and  grant  that 
relief.  This  leads  us  to  inquire  what  is  the  nature  and 
character  of  the  possession  to  which  those  parties  are  to  be 
restored. 

One  or  two  propositions  which  seem  to  admit  of  no  con- 
troveray  are  proper  to  be  noticed  iu  this  connection.  L 
Both  by  the  act  of  the  Kentucky  legislature  creating  the 
trustees  of  the  church  a  body  corporate,  and  by  the  ao> 
kuowledged  rules  of  the  Presbyterian  Church,  the  trustees 
were  the  mere  nominal  title-holders  and  custodians  of  the 
church  property,  and  other  trustees  were,  or  could  be  elected 
by  the  congregation,  to  supply  their  places  once  iu  every 
two  yeai*s.  2.  That  iu  the  use  of  the  property  for  all  re- 
ligious services  or  ecclesiastical  purposes,  the  trustees  were 
under  the  control  of  the  church  session.  8.  That  by  the 
constitution  of  all  Presbyterian  churches,  the  session,  which 
is  the  governing  body  in  each,  is  composed  of  the  ruling 
elders  und  pastor,  and  in  all  business  of  the  session  the  ma- 
jority of  its  members  govern,  the  number  of  elders  for  each 
congregation  being  variable. 

The  trustees  obviously  bold  possession  for  the  use  of  the 
persons  who  by  the  constitution,  usages,  and  laws  of  the 
Presbyterian  body,  are  entitled  to  that  use.  They  are  liable 
to  removal  by  the  congregation  for  whom  they  hold  this 
trust,  and  others  may  be  substituted  in  their  places.     They 
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iDitted  and  established,  the  defendants  are  still  recognised 
as  entitled  to  the  possession  which  we  have  described;  and 
while  tliey  are  not  enjoined  from  receiving  that  posaession 
from  the  marshal,  and  he  is  not  restrained  from  obeying  the 
Chancery  Court  by  delivering  it,  and  while  there  is  no  order 
made  on  the  marshal  at  all  to  interfere  with  his  poeaesaiou, 
the  defendants  are  required  by  the  decree  to  respect  the. 
rights  of  the  plaintiffs,  and  to  so  use  the  possession  and  con- 
trol to  which  they  may  be  restored  as  not  to  binder  or  ob» 
struct  the  true  uses  of  the  trust,  which  that  possession  is  in- 
tended  to  protect. 

We  are  next  to  inquire  whether  the  decree  thus  rendered 
is  based  upon  an  equally  just  view  of  the  law  as  applied  to 
the  facts  of  this  controversy. 

The  questions  which  have  come  before  the  civil  courts 
concerning  the  rights  to  property  held  by  ecclesiastical 
bodies,  may,  so  far  as  we  have  been  able  to  examine  them, 
be  profitably  classified  under  three  general  heads,  which  of 
course  do  not  include  cases  governed  by  considerations  ap* 
plicable  to  a  church  established  and  supported  by  law  as  the 
religicm  of  the  state. 

1.  The  first  of  these  is  when  the  property  which  is  the 
subject  of  controversy  has  been,  by  the  deed  or  will  of  the 
donor,  or  other  instrument  by  which  the  property  is  held, 
by  the  express  terms  of  the  instrument  devoted  to  the  teach-^ 
ing,  support,  or  spread  of  some  specific  form  of  religious 
doctrine  or  belief. 

2.  The  second  is  when  the  property  is  held  by  a  religious 
congregation  which,  by  the  nature  of  its  organization,  is 
strictly  independent  of  other  ecclesiastical  associations,  and 
ao  far  as  church  government  is  concerned,  owes  no  fealty  or 
obligation  to  any  higher  authority. 

8.  The  third  is  where  the  religious  congregation  or  eccle- 
siastical body  holding  the  property  is  but  a  subordinate 
member  of  some  general  church  organization  iu  which  there 
are  superior  ecclesiastical  tribunals  with  a  general  and  ulti- 
mate power  of  control  more  or  less  complete,  in  some  su- 
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preme  judicatory  over  the  whole  membership  of  that  general 
organization. 

In  regard  to  the  first  of  these  classes  it  seems  hanlly  to 
admit  of  a  rational  doubt  that  an  individual  or  an  association 
of  individuals  may  dedicate  property  by  way  of  trust  to  the 
purpose  of  sustaining,  supporting,  and  propagating  definite 
religious  doctrines  or  principles,  provided  that  in  doing  so 
they  violate  no  law  of  morality,  and  give  to  the  instrument 
by  which  their  purpose  is  evidenced,  the  formalities  which 
the  laws  require.  And  it  would  seem  also  to  be  the  obvious 
duty  of  the  court,  in  a  case  properly  made,  to  see  that  the 
property  so  dedicated  is  not  diverted  from  the  trust  which 
is  thus  attached  to  its  use.  So  long  as  there  are  persons 
qualified  within  the  meaning  of  the  original  dedication,  and 
who  are  also  willing  to  teach  the  doctrines  or  principles  pre- 
scribed in  the  act  of  dedication,  and  so  long  as  there  is  any 
one  so  interested  in  the  execution  of  the  trust  as  to  have  a 
standing  in  court,  it  must  be  that  they  can  prevent  the  di- 
version of  the  property  or  fund  to  other  and  dificrent  uses. 
This  is  the  general  doctrine  of  courts  of  equity  as  to  chari- 
ties, and  it  seems  equally  applicable  to  ecclesiastical  matters. 

In  such  case,  if  the  trust  is  confided  to  a  religious  congre- 
gation of  the  independent  or  congregational  form  of  church 
government,  it  is  not  in  the  power  of  the  majority  of  that 
congregation,  however  preponderant,  by  reason  of  a  change 
of  views  on  religious  subjects,  to  carry  the  property  so  con- 
fided to  them  to  the  support  of  new  and  conflicting  doctrine. 
A  pious  man  building  and  dedi<:;ating  a  house  of  worship  to 
the  sole  and  exclusive  use  of  those  who  believe  in  the  doc- 
trine of  the  Holy  Trinity,  and  placing  it  under  the  control 
of  a  congregation  which  at  the  time  holds  the  same  belief, 
has  a  right  to  expect  that  the  law  will  prevent  that  property 
from  being  used  as  a  means  of  support  and  dissemination 
of  the  Unitarian  doctrine,  and  as  a  place  of  Unitarian  wor- 
ship. Nor  is  the  principle  varied  when  the  organization  to 
which  the  trust  is  confided  is  of  the  second  or  associated 
form  of  church  government.    The  protection  which  the  law 
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throws  arouud  the  trast  is  the  same.  And  though  the  task 
niny  be  a  delicate  one  and  a  difficult  one,  it  will  be  tbe  doty 
of  the  court  in  such  cases,  when  the  doctrine  to  be  taugbt  or 
the  form  of  worship  to  be  used  is  definitely  and  clearly  laid 
down,  to  inquire  whether  the  party  accused  of  violating  the 
trust  is  holding  or  teaching  a  different  doctrine,  or  using  a 
form  of  worship  which  is  so  iar  variant  as  to  defeat  tbe  de- 
.clared  objects  of  the  trust.  In  the  leading  case  on  this  sub- 
ject, in  tbe  English  courts,  of  the  AUorney-Gfeneral  y.  Pear" 
soUy*  Lord  Eldon  said,  **  I  agree  with  tbe  defendants  that  the 
religious  belief  of  the  parties  is  irrelevant  to  the  matters  in 
dispute,  except  so  fur  as  the  King's  Couii;  is  called  upon  to 
execute  the  trust/'  That  was  a  case  in  which  the  trust-deed 
declared  the  bouse  which  was  ei-ected  under  it  was  for  the 
worship  and  service  of  Qod.  And  though  we  may  not  be 
satisfied  with  the  very  artificial  and  elaborate  argument  by 
which  the  chancellor  arrives  at  the  conclusion,  that  because 
any  other  view  of  the  nature  of  the  Godhead  than  the  Trini<^ 
tarian  view  was  heresy  by  the  laws  of  England,  and  anyone 
giving  expression  to  the  Unitarian  view  was  liable  to  be 
severely  punished  for  heresy  by  the  secular  courts,  at  the 
time  the  deed  was  made,  that  the  trust  was,  therefore,  for 
Trinitarian  worship,  we  may  still  accept  the  statement  that 
the  coui*t  has  the  right  to  enforce  a  trust  clearly  defined  on 
such  a  subject. 

Tbe  case  of  MiUer  v.  Grableli  appears  to  have  been  decided 
in  the  Court  of  Errors  of  New  York  on  this  principle,  so  far 
as  any  ground  of  decision  can  be  gathered  from  the  opinions 
of  the  majority  of  the  court  as  reported. 

The  second  class  of  cases  which  we  have  described  has 
reference  to  the  case  of  a  church  of  a  strictly  congregational 
or  independent  organization,  governed  solely  within  itself, 
either  by  a  m^ority  of  its  members  or  by  such  other  local 
organism  as  it  may  have  instituted  for  the  purpose  of  eccle- 
siastical govenmiont ;  and  to  property  held  by  such  a  church, 

either  by  way  of  purchase  or  donation,  with  no  other  specific 

^  —      - 
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troBt  attached  to  it  in  the  bands  of  the  church  than  that  it  is 
for  the  use  of  that  congregatioo  as  a  religious  society. 

In  such  cases  where  there  is  a  schism  which  leads  to  a 
separation  into  distinct  and  conflicting  bodies,  the  rights  of 
such  bodies  to  the  use  of  the  pi*operty  must  be  determined 
by  the  ordinary  principles  which  govern  voluntary  associa- 
tions.  If  the  principle  of  government  in  such  cases  is  that 
the  majority  rules,  then  the  numerical  majority  of  members 
must  control  the  right  to  the  use  of  the  property.  If  there 
be  within  the  congregation  officers  in  whom  are  vested  the 
powera  of  such  control,  then  those  who  adhere  to  the  ac- 
knowledged organism  by  which  the  body  is  governed  are 
entitled  to  the  use  of  the  property.  The  minority  in  choos- 
ing to  separate  themselves  into  a  distinct  body,  and  refusing 
to  recognize  the  authority  of  the  governing  body,  can  claim 
DO  rights  in  the  property  from  the  fact  that  they  had  once 
been  members  of  the  church  or  congregation.  This  ruling 
admits  of  no  inquiry  into  the  existing  religious  opinions  of 
those  who  comprise  the  legal  or  regular  organization ;  for,  if 
such  was  permitted,  a  very  small  minority,  without  any  offi- 
cers of  the  church  among  them,  might  be  found  to  be  the 
only  faithful  supporters  of  the  religious  dogmas  of  the  found- 
ers of  the  church.  There  being  no  such  trust  imposed  upon 
the  property  when  purchased  or  given,  the  court  will  not 
imply  one  for  the  purpose  of  expelling  from  its  use  those 
who  by  regular  succession  and  order  constitute  the  church, 
because  they  may  have  changed  in  some  respect  their  views 
of  religious  truth. 

Of  the  cases  in  which  this  doctrine  is  applied  no  better 
representative  can  be  found  than  that  of  Shannon  v.  Frosiy* 
where  the  principle  is  ably  supported  by  the  learned  Chief 
Justice  of  the  Court  of  Appeals  of  Kentucky. 

The  case  of  Smiih  v.  iVebon,t  asserts  this  doctrine  in  a  case 
where  a  legacy  was  letlt  to  the  Associate  Congregation  of 
Byegate,  the  interest  whereof  was  to  be  annually  paid  to 
their  minister  forever.    In  that  case,  though  the  Ryegate 

•  8  B.  Monro,  26S.  f  ^^  Vermont,  611. 
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throws  aroiiud  the  trast  is  the  same.  And  though  the  task 
niny  be  a  delicate  one  and  a  difficult  one,  it  will  be  the  duty 
of  the  court  in  such  cases,  when  the  doctrine  to  be  taught  or 
the  form  of  worship  to  be  used  is  definitely  and  clearly  laid 
down,  to  inquire  whether  the  party  accused  of  violating  the 
trust  is  holding  or  teaching  a  different  doctrine,  or  using  a 
form  of  worship  which  is  so  far  variant  as  to  defeat  the  de- 
.clared  objects  of  the  trust.  In  the  leading  case  on  this  sub- 
ject, in  the  English  courts,  of  the  Atiormy^Gtneral  v.  PeoT' 
soHy*  Lord  Eldon  said,  '*  I  agree  with  the  defendants  that  the 
religious  belief  of  the  parties  is  irrelevant  to  the  matters  in 
dispute,  except  so  far  as  the  King's  Couii;  is  called  upon  to 
execute  the  trust/'  That  was  a  case  in  which  the  trust-deed 
declared  the  house  which  was  erected  under  it  was  for  the 
worship  and  service  of  Qod.  And  though  we  may  not  be 
satisfied  with  the  very  artificial  and  elaborate  argument  by 
which  the  chancellor  arrives  at  the  conclusion,  that  because 
any  other  view  of  the  nature  of  the  Godhead  than  the  Trini<j 
tarian  view  was  heresy  by  the  laws  of  England,  and  any  one 
giving  expression  to  the  Unitarian  view  was  liable  to  be 
severely  punished  for  heresy  by  the  secular  courts,  at  the 
time  the  deed  was  made,  that  the  trust  was,  therefore,  for 
Trinitarian  worship,  we  may  still  accept  the  statement  that 
the  court  has  the  right  to  enforce  a  trust  clearly  defined  00 
such  a  subject. 

The  case  of  Miller  v.  (ra^fef  appears  to  have  been  decided 
in  the  Court  of  Errors  of  New  York  on  this  principle,  so  far 
as  any  ground  of  decision  can  be  gathered  from  the  opinions 
of  the  majority  of  the  court  as  reported. 

The  second  class  of  cases  which  we  have  described  has 
reference  to  the  case  of  a  church  of  a  strictly  congregational 
or  independent  organization,  governed  solely  within  itself, 
either  by  a  m^ority  of  its  members  or  by  such  other  local 
organism  ns  it  may  have  instituted  for  the  purpose  of  eccle- 
siastical goveninient ;  and  to  property  held  by  such  a  church, 

either  l>y  way  of  purchase  or  donation,  with  no  other  specific 
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trciBt  attached  to  it  in  the  liauds  of  the  cliurch  than  that  it  is 
for  the  Qse  of  that  congregation  as  a  religious  society. 

In  such  cases  where  there  is  a  schism  which  leads  to  a 
separation  into  distinct  and  conflicting  bodies,  the  rights  of 
such  bodies  to  the  use  of  the  property  must  be  determined 
by  the  ordinary  principles  which  govern  voluntary  associa- 
tions.  K  the  principle  of  government  in  such  cases  is  that 
the  majority  rules,  then  the  numerical  majority  of  members 
must  control  the  right  to  the  use  of  the  property.  If  there 
be  within  the  congregation  officers  in  whom  are  vested  the 
powera  of  such  control,  then  those  who  adhere  to  the  ac- 
knowledged organism  by  which  the  body  is  governed  are 
entitled  to  the  use  of  the  property.  The  minority  in  choos- 
ing to  separate  themselves  into  a  distinct  body,  and  refusing 
to  recognize  the  authority  of  the  governing  body,  can  claim 
DO  rights  in  the  property  from  the  fact  that  they  had  once 
been  members  of  the  church  or  congregation.  This  ruling 
admits  of  no  inquiry  into  the  existing  religious  opinions  of 
those  who  comprise  the  legal  or  regular  organization ;  for,  if 
such  was  permitted,  a  very  small  minority,  without  any  offi- 
cers of  the  church  among  them,  might  be  found  to  be  the 
only  faithful  supporters  of  the  religious  dogmas  of  the  found- 
ers of  the  church.  There  being  no  such  trust  imposed  upon 
the  property  when  purchased  or  given,  the  court  will  not 
imply  one  for  the  purpose  of  expelling  from  its  use  those 
who  by  regular  succession  and  order  constitute  the  church, 
because  they  may  have  changed  in  some  respect  their  views 
of  religious  truth. 

Of  the  cases  in  which  this  doctrine  is  applied  no  better 
representative  can  be  found  than  that  of  Sluinnoa  v.  Frosi^^ 
where  the  principle  is  ably  supported  by  the  learned  Chief 
Justice  of  the  Court  of  Appeals  of  Kentucky. 

The  case  of  Smiih  v.  iVebon,t  asserts  this  doctrine  in  a  case 
where  a  legacy  was  left  to  the  Associate  Congregation  of 
Byegate,  the  interest  whereof  was  to  be  annually  paid  to 
their  minister  forever.    In  that  case,  though  the  Ryegate 
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the  Efttablislied  Charcb,  who  cootrols  very  largely  the  chardi 
patronage,  and  wboae  jodicial  deciaioo  may  be,  and  not  qq- 
freqnently  is,  invoked  in  caaee  of  heresy  and  eecleeiastical 
contnmacj,  shonld  feel,  even  in  dealing  with  a  dissenting 
cbnrcb,  bnt  little  delicacy  in  grappling  with  the  most  ab* 
strose  problems  of  theological  controversy,  or  in  constraing 
the  instroments  which  those  chnrchea  have  adopted  as  their 
roles  of  government,  or  inqoiring  into  their  customs  and 
nsages.  The  dissenting  church  in  England  is  not  a  free 
cbnrch  in  the  sense  in  which  we  apply  the  term  in  this 
coontry,  and  it  was  mnch  less  free  in  Lord  Eldon's  time 
than  now.  Laws  then  existed  npon  the  statnte-book  bam- 
'peri  ug  the  free  exercise  of  religions  belief  and  worship  in 
tiiaiiy  most  oppressive  forms,  and  though  Protestant  dissent* 
ers  were  less  hardened  than  Catholics  and  Jews,  there  did 
not  exist  that  full,  entire,  and  practical  freedom  for  all  forms 
of  religions  belief  and  practice  which  lies  at  the  foondatioa 
of  our  p<jlitical  principles.  And  it  is  quite  obvious,  from  ao 
examination  of  the  series  of  cases  growing  out  of  the  organi- 
zation of  the  Free  Church  of  Scotland,  found  in  Shaw's  Be- 
ports  of  Cases  in  the  Court  of  Sessions,  that  it  was  only 
under  the  prest«nre  of  Lord  Eldon's  ruling,  established  in 
the  House  of  Lords,  to  which  final  appeal  lay  in  such  coses, 
that  the  doctrine  wtis  established  in  the  Court  of  Sessions 
after  no  little  struggle  and  resistance.  The  full  history  of 
the  cttse  of  OraigdaUie  v.  Aikman^  in  the  Scottish  court,  which 
we  cannot  further  pursue,  and  the  able  opinion  of  Lord 
Meadowbank  in  Oalbrailh  v.  Smiihj*  show  this  couclosively. 
In  this  country  the  full  and  free  right  to  entertain  any 
religious  belief,  to  practice  any  religious  principle,  and  to 
teach  any  religious  doctrine  which  does  not  violate  the  laws 
of  morality  and  property,  and  which  does  not  infringe  per- 
sonal rights,  is  conceded  to  all.  The  law  knows  no  heresy, 
and  is  committed  to  the  support  of  no  dogma,  the  establish- 
ment of  no  sect.  The  right  to  organize  voluntary  religious 
associations  to  assist  in  the  expression  and  dissemination  of 
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We  have  already  cited*  the  case  of  Shannon  v.  IVost^  in 
which  the  appellate  coart  of  the  State  where  this  contro- 
versy  originated,  sastains  the  proposition  clearly  and  fully. 
" This  court,"  says  the  Chief  Justice,  "having  no  ecclesias* 
tical  jurisdiction,  cannot  revise  or  question  ordinary  acts  of 
church  discipline.  Our  only  judicial  power  in  the  case  arises 
from  the  conflicting  claims  of  the  parties  to  the  church  prop- 
erty and  the  use  of  it.  We  cannot  decide  who  ought  to  be 
members  of  the  church,  nor  whether  the  excommunicated 
have  been  justly  or  unjustly,  regularly  or  irregularly  cut  off 
from  the  body  of  the  church." 

In  the  subsequent  case  of  Gibson  v.  Armsironff;f  which 
arose  out  of  the  general  division  of  the  Methodist  Episcopal 
Church,  we  understand  the  same  principles  to  be  laid  down 
as  governing  that  case,  and  in  the  case  of  Watson  v.  Avery^l 
the  case  relied  on  by  the  appellants  as  a  bar,  and  couRidered 
in  the  former  part  of  this  opinion,  the  doctrine  of  Shannon 
V.  Fi^ost  is  in  general  terms  conceded,  while  a  distinction  is 
attempted  which  we  shall  consider  hereafter. 

One  of  the  most  careful  and  well-considered  judgments 
on  the  subject  is  that  of  the  Court  of  Appeals  of  South 
Carolina,  delivered  by  Chancellor  Johnson  in  the  case  of 
Harmon  v.  D)*eher,^  The  case  turned  upon  certain  rights  in 
the  use  of  the  church  property  claimed  by  the  minister  not- 
withstanding his  expulsion  from  the  synod  as  one  of  its 
members.  "He  stands,"  says  the  chancellor,  "convicted  of 
the  ofiences  alleged  against  him,  by  the  sentence  of  the 
spiritual  body  of  which  he  was  a  voluntary  member,  and 
whose  proceedings  he  had  bound  himself  to  abide.  It  be- 
longs not  to  the  civil  power  to  enter  into  or  review  the 
proceedings  of  a  spiritual  court.  The  structure  of  our  gov- 
ernment has,  for  the  preservation  of  civil  liberty,  rescued 
the  temporal  institutions  from  religious  interference..  On 
the  (Hher  hand,  it  has  secured  religious  liberty  from  the  in* 
vasion  of  the  civil  authority.     The  judgments,  therefore,  of 

*  Supra^  p.  726.  t  7  B.  Monro,  4S1. 
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have  made  of  the  princip 
For  the  aame  reasons  we 
a  year;  not  uninfluenced 
commotion,  which  cvidoi 
trouble,  has  passed  away, 
element  in  the  faith  of  b 
the  apostles  of  that  religi< 
the  Christian  virtues,  woul 
tion.  But  we  have  been 
determine  or  apportion  tl 
taches  to  the  parties  for  th 
the  judgment  of  the  law  i 
to  us,  and  that  requires  u 
cuit  Court  as  it  stands. 


The  CHIEF  JUSTICll 
this  case,  and  took  no  par 

Mr.  Justice  CLIFFOR:: 
tice  DAVIS,  dissenting. 

I  dissent  from  the  opinii 
case,  and  inasmuch  as  the 
tion  of  jurisdiction,  I  deei 
the  grounds  of  my  dissent 

Before  this  suit  was  con 
same  subject-matter  and 
parties  had  been  institutci: 
ville,  by  parties  represei 
prosecuted  in  this  case  h\ 
a  final  decree  in  their  fav* 
representing  the  same  ii 
present  appellants.     Wh; 
suit  appealed  to  the  Cou : 
the  decree  of  the  Chancei 
and  the  cause  remanded 
respecting  the  possessioK 
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in  controversy,  and  for  final  jnclgraent  in  confonnity  with 
the  opinion  of  the  appellate  court.* 

On  the  twenty-first  of  February,  1868,  the  present  appel- 
lants filed  in  the  Chancery  Court  the  mandate  of  the  Court 
of  Appeals,  together  with  a  copy  of  the  opinion  of  the  ap- 
pellate court,  and  moved  that  an  order  issue  for  the  restitu- 
tion of  the  property  and  for  judgment  in  conformity  with 
the  opinion  of  the  court.  Pending  the  consideration  of  that 
motion  the  defeated  party  filed  an  original  bill  in  equity 
against  the  then  appellants,  pmying  that  they  be  restrained 
from  all  further  prosecution  of  their  motion  for  restitution 
and  from  all  proceedings,  by  action,  suit,  or  otherwise,  to 
obtain  possession  or  control  of  the  property  in  controversy, 
and  the  chancellor,  instead  of  executing  the  mandate  of  the 
appellate  court,  granted  the  injunction  prayed  by  the  losing 
party  in  the  original  case.  Feeling  aggrieved  by  that  pro- 
ceeding the  then  appellants  applied  to  the  Court  of  Appeals 
for  a  rule  to  compel  the  chancellor  to  carry  the  mandate  of 
the  appellate  court  into  effect,  and  upon  that  hearing  the 
Court  of  Appeals  decided  that  the  chancellor  had  exceeded 
his  jurisdiction  in  granting  the  injunction  prior  to  the  entry 
of  their  mandate,  and  rendering  a  final  decree  in  conformity 
therewith,  and  peremptorily  required  him  to  render  a  judg- 
ment of  restitution  of  the  property  to  the  appellants,  in  so 
far  as  they  had  been  deprived  thereof  by  his  previous  orders. f 

Those  orders  of  the  appellate  court  were  not  executed, 
but  the  unsuccessful  party  immediately  dismissed  their  bill 
of  complaint  to  enjoin  the  appellants  from  executing  the  de- 
cree of  the  Court  of  Appeals,  and  on  the  twenty-fii*st  of  the 
same  month  filed  in  the  Circuit  Court  of  the  (Tnited  States 
the  bill  of  complaint  in  this  case,  before  the  second  mandate 
of  the  appellate  court  commanding  the  chancellor  to  execute 
the  first  mandate  was  filed  in  the  subordinate  court 

Beyond  all  question  jurisdiction  was  assumed  by  the  Cir- 
cuit Court  in  this  case  by  virtue  of  the  fact  that  the  parties 
are  citizens  of  difiTerent  States,  in  which  case  the  Judiciary 
Act  piovidesthat  the  Circuit  Courts  shall  have  original  cog- 

•  WaUon  et  al.  v,  Avery  et  ah,  2  Bush,  882.  f  8  Id.  686. 
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Renmrka  to  show  that  the  suit  in  the  State  court  was  pend-. 
ing  and  undisposed  of  when  the  bill  was  filed  in  the  Circuit 
Court  are  unnecessary,  as  the  fact  is  admitted,  and  iu  view 
of  that  fact  I  am  of  the  opinion  that  the  Circuit  Court  had 
DO  jurisdiction  of  the  case. 

Being  of  the  opinion  that  the  case  ought  to  be  reversed 
and  dismissed  for  the  want  of  jurisdictioD,  I  do  not  think  it 
necessary  or  proper  to  express  any  opinion  upon  the  merits 
of  the  case. 


Thb  Mabbt. 


A  commiMion  from  ibii  coari  to  take  teitiinonj  refused,  on  an  appeal  in  a 
collision  case  Sn  admiralty,  where  the  party  moving  bad  in  the  District 
Court  the  same  witnesses  whom  he  proposed  to  examine  here,  and  did 
not  examine  thejn  only  because  bo  bad  agreed  with  a  co^lefondant  (who 
was  apparently  as  between  themselTes  alone  liable — he,  the  oo-defend* 
ant,  haying  led  the  oUier  defendant  into  the  fault  for  which  the  libel 
had  been  filed, — )  that  he,  the  eo-defendant,  would  manage  the  whole 
case  and  pay  the  sums  awarded  by  any  decree  (the  purpose  of  this  agree- 
ment baying  apparently  been  to  keep  from  the  court  below  a  full  knowl- 
edge of  the  case),  and  where  especially  the  party  now  moTing  did  not 
appeal  from  the  decree  of  the  District  Court. 

On  motion.  Tlie  owners  of  the  Chapman  had  libelled  in 
the  District  Court  at  'Sew  York,  the  steamtug  Mabey  and 
the  sailing  vessel  Cooper,  which  the  tug  had  been  towing  oat 
to  sea,  for  injuries  caused  to  the  Chapman  by  collision  on  the 
way  out.  The  owners  of  both  the  tug  and  sailing  vessel 
appeared  in  the  District  Court  with  their  witnesses,  but  the 
owners  of  the  tug  soon  withdrew  from  court,  and  gave  no 
evidence  in  defence  of  the  tug.  This  course,  it  appeared, 
had  been  done  upon  a  written  agreement  between  the  owners 
of  the  tug  and  sailing  vessel,  that  the  owner  of  the  tug  should 
take  no  active  part  in  the  conduct  of  the  suit;  that  no  evi- 
dence should  be  offered  in  behalf  of  the  tug,  and  that  the 
owners  of  the  sailing  vessel  would  assume  the  whole  de- 
fence for  both,  and  would  pay  whatever  damages  should  be 
awarded  against  either  or  both;  for  the  performance  of 
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which  agreement  the  owners  of  the  »iiliiig  Teasel  entere<l 
JQto  bood  of  910,000  to  the  owners  of  the  tng,  with  two 
sureties,  wliose  solvency  was  then  unqaestioued,  TUa  Dis- 
trict Court  decreed  heavy  damages  sgaiiist  hoth  tii^  and 
sailing  vessel;  and  an  appeal  was  tukeu  to  the  Circait  Court, 
where  the  decree  was  affirmed. 

The  case  was  now  hrought  liere. 

Being  here,  JUr.  W.  W.  Goodrich  in  behalf  0/  the  owners  of  the 
tug,  moved  that  a  commission  issne  to  take  the  testimony  of 
certain  witnesses  named.  The  grounds  of  the  motion  were 
the  fact  of  the  agreement  above  set  fortli;  that  the  sureties 
in  the  bond  had  now  become  insolvent,  and  that  four  wit- 
nesses whose  names  were  given,  and  whom  it  was  proposed 
to  examine,  were  "  material  witnesses  in  hehalf  of  the  appel- 
lants, without  whose  testimony  they  couM  not  safely  pro- 
ceed." There  was  no  statement  of  what  facts  it  was,  that 
the  persons  proposed  to  he  examined  could  >prohahly  prove. 

A  counter  affidavit  stated  that  the  answer  of  the  owners 
of  the  tug  alleged  that  before  taking  the  sailing  vessel  in 
tow,  the  roaster  of  the  tug  informed  the  agents  of  the  saiU 
ing  vessel  that  it  was  Dot  safe  to  proceed  to  sea  in  the  then 
condition  of  the  weather  and  tide,  and  that  the  agents  told 
the  master  to  proceed,  and  that  their  owners  would  assume 
all  risks  and  pay  all  daniagea.  It  represented  further  that  the 
witnesses  in  behalf  of  the  tug  had  been  brought  into  the  Dis- 
trict Court,  and  had  abundant  opportunity  to  testify,  and  had 
been  sent  away,  on  the  agreemetit,  and  because  the  owners 
of  the  tng  and  sailing  vessel  "combined  to  keep  from  the 
knowledge  of  the  court  evidence  which  would  have  tended 
more  clearly  to  establish  the  right  of  the  libellaiits  to  re- 
cover, and  in  the  hope,  by  doing  so,  to  throw  upon  the  Ubel- 
lants  the  whole  of  the  damage;"  that  the  witnesses  now 
proposed  to  be  examined  were  entirely  within  the  control  of 
the  owners  of  the  tug  at  the  hearing  in  the  District  Court 
and  that  the  testimony  proposed  to  be  taken  was  uo  more 
important  now  than  it  had  been  then ;  and  that  the  owners 
of  the  tug  had  not  appealed  from  the  decree  of  the  District 
Court 
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Mr.  E.  C.  Benedici  opposed  the  motion^  as  one  very  plainly 
improper  to  be  granted  even  on  the  case  presented  by  the 
party  making  it. 

Mr.  Justice  CLIFFORD  delivered  the  opinion  of  the 
court.* 

Damages  were  claimed  by  the  owners  of  the  ship  Isaac  F. 
Chapman  for  injuries  which  the  ship  received  in  a  collision 
that  occurred  between  the  ship  while  she  was  lying  at  a 
dock  in  the  port  of  New  York,  and  the  steamtug  R.  6.  Ma- 
bey  and  the  ship  Helen  R.  Cooper,  which,  at  the  time  of 
the  collision,  was  in  tow  of  the  steamtug,  as  more  fully  set 
forth  in  the  libel  tiled  in  the  District  Court.  Serious  injury 
resulted  to  the  ship  of  the  libellunts,  and  they  alleged  that 
the  steamtug  and  the  ship  Helen  R.  Cooper  were  both  in 
fault.  Separate  answers  were  filed  by  the  claimants  of  the 
tug  and  tow,  and  both,  it  seems,  made  preparation  for  de- 
fence, but  before  the  day  for  the  hearing  arrived  they  en- 
tered into  the  following  stipulation,  which  is  an  exhibit  in 
the  motion  before  the  court.  Omitting  the  names  of  the 
parties  to  the  suit  and  the  signatures  of  the  proctors,  the 
stipulation  reads  as  follows : 

"  It  is  hereby  stipulated  by  and  between  the  parties  repre- 
senting the  claimants  of  the  vessels  respondent  in  the  above 
action,  that  said  ship,  Helen  R.  Cooper,  shall  and  does 
hereby  assume  the  conduct  of  the  defence,  and  that  all  and 
any  judgment  ordered  against  the  said  vessels,  or  either  of 
them,  shall  be  assumed  and  paid  by  said  ship  Helen  R. 
Cooper." 

Application  for  the  same  purpose  as  that  described  in  the 
motion  was  made  to  this  court  by  the  appellants  on  a  prior 
occasion  during  the  present  term  of  the  court,  but  it  was  re- 
fused, ns  no  excuse  was  shown,  in  the  petition  or  accompany- 
ing papers,  why  the  witnesses  were  not  examined  either  in 
the  District  oi  Circuit  Courts,  and  the  court  said  some  ex- 

*  Tbi8  ca^e  was  decided  at  the  last  term. 


cnae  should  be  shown  Mitisfactor;  to  tliid  conrt  for  the  faihire 
to  examine  them  in  the  courts  below — such  ns  thiit  the  evi- 
dence was  dtacovered  when  it  was  too  lute  to  procitro  suvh 
examinBtiou,  or  thnt  the  witiieasca  had  been  suhpceiiaed  luid 
failed  to  appear  and  could  uot  be  reached  hj  attachment, 
and  the  Jike. 

ComtnissionB  for  such  a  purpose  cannot  he  allowed  as  of 
course,  under  the  twelfth  rule,  as  it  would  afford  an  induce- 
ment to  parties  to  keep  back  their  testimony  in  the  eubor- 
diiiBte  courts,  and  the  effect  would  be  to  convert  this  court 
iuto  a  court  of  original  jnrisdiction.  Admouished  to  that 
eflect  bjr  the  prior  decisiou  of  this  court  the  parties  have 
filed  with  the  present  application  ao  affidavit  as  a  compliance 
with  that  requirement.  Unsettled,  as  the  practice  wan  prior 
to  that  decision,  the  parties  are  right  in  supposing  that  tlita 
court  would  eutertain  a  second  application  iu  the  same 
case. 

Governed  by  these  views  the  court  has  examined  the  affi- 
davit and  the  reasons  given  why  the  testimony  was  not  taken 
prior  to  the  hearings  in  one  of  the  subordinate  courts,  but 
the  court  is  constrained  to  eay  that  the  reasons  given  are  not 
satisfactory,  as  they  show  that  the  witnesses  were  in  court 
and  that  tliey  were  not  examined  because  the  piirty  now 
asking  for  the  commission  agreed  that  they  would  not  iutro- 
dnce  any  testimony  in  the  case,  and  the  Affidavit  shows  that 
they  did  not  introduce  any  in  the  Dixtnct  Court  mid  did  not 
appeal  from  the  decree,  and  of  cobrse  they  did  not  and  could 
not  introduce  any  in  the  Circuit  Court,  as  it  is  well-settled 
law  that  the  losing  party  in  the  subordinate  court  cauuot  be 
heard  in  the  appellate  conrt  in  opposition  to  the  decree  in 
the  subordinate  court  unless  he  himself  also  appealed  from 
the  decree.*  Instead  of  beiug  satisfactory,  the  reasons  set 
forth  in  the  affidavit  why  the  testimony  was  uot  introduced 
in  the  trials  below,  are  persnasive  and  convincing  that  the 
motion  ought  not  to  be  grauted.    Having  accepted  the  bond 

•  The  'WilliMn  Bagaley,  6  Wallace,  412;  The  Haria  Hartio,  IS  Id.  81. 
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of  indemnitj  and  failed  to  make  any  defence  the  risk  as  to 
the  sufBciency  of  the  sureties  was  upon  the  present  appel- 
lantSy  and  the  fact  that  they  misjodged  or  are  disappointed 
in  that  behalf  furnishes  no  reason  for  the  motion  before  the 
court 
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ARKANSAS. 

The  State  of,  hat  not  changed  the  role  of  common  law,  that  a  hiuhand 
cannot  make  a  gift  to  bit  wife.    Kitchen  t.  Bedford^  41t. 

ABUT  AND  NAVT.    See  Frim  Mone^. 

ATTORNEY. 
A  tlirrat  of  pertonal  chaatitement,  made  by  an  attorney  to  a  Judge  out  of 
court  fur  hit  conduct  during  the  trial  of  a  cante  pending,  it  good 
ground  for  § triking  the  name  of  tbe  attorney  from  the  rolin  of  attor* 
neyt  practicing  in  the  court.  The  obligationt  of  respect  by  attorneyi 
to  the  oourtt  of  which  tbey  are  olBcert,  ttated.   Bradley  t.  Fither^  886. 

BANKRUPT  ACT. 

The  meaning  of  the  termt  **  intolvency  "  and  "preference"  and  **  trantfer 
in  fraud  of  at  uted  therein,  lettled.     Toof  v,  Martm^  40. 

BILL  OF  EXCEPTIONS. 
Dated  during  the  term  at  which  the  trial  wat  had,  though  tome  dnye  after 
the  trial,  it  tutBcient  if  it  thow  that  the  ezoeptiont  were  taken  at  tha 
trial.    Frmek  ▼.  Edward*^  506. 

BILL  OF  LADING. 
A  marginal  memorandum  upon  at  to  dettination  AtU,  in  a  particular 
cate,  not  to  control  a  plain  ezprcttion  in  the  body  of.     United  SUUee 
T.  KimbaU,  686. 

BOUNTY  LAWS. 
Are  not  lawt  which  conttitute  **  contractt "  in  tach  a  tente  that  the  lawa 
mty  not  be  repealed.    Salt  Company  ▼.  Eaet  Saginaw^  878 

BULLION.    See  G^oU  Cbtfi. 

CALIFORNIA.    See  Tax  Sales, 

1.  Prefects  in  California  bad  no  power  after  tbe  conquett  of  the  country 

by  the  United  States,  to  make  grants  of  the  common  or  unappropri- 
ated lands  of  tbe  pueblos  within  their  Jurisdiction.  Alexander  y. 
RimUi,  886. 

2.  When  Spanish  or  Mexican  grants  of  land  in,  do  not  identify  the  tract 

granted,  tbe  title  is  imperfect,  and  needs  action  from  tbe  government 
of  tbe  United  Statet.     Carpentier  v,  Montgomery,  480. 
8.  Effect  of  a  **  confirmation  "  of  a  Spanith  or  Mexican  grant  of  land  in, 
ttated ;  declared  analogout  to  that  of  tbe  grant  of  a  patent.    lb. 

4.  Hence  it  doet  not  cut  off  equitiot  under  tbe  tame  title.    76. 

5.  Tbete  equitable  interettt  are  enforceable  in  chancery  only ;  not  at  law.  Jb. 

CAPTURE.    See  Priee  Money. 

CAPTURED  AND  ABANDONED   PROPERTY.     See  CbneiUuikmal 
Law,  4 ;  Emdenee^  2  \  Pardon., 

1.  The  act  of  March  12tb,  1868,  to  provide  for  the  collection  of,  doet  set 

confiscate  or  in  any  case  absolutely  divest  tbe  property  of  the  original 
owner,  even  tbougb  disloyal.  Its  meaning  and  effect  stated.  UniUd 
States  T.  Klein,  128. 

2.  By  virtue  of  the  act  of  17th  July,  1862,  authorizing  tbe  President  to 


n 


CAPTURED  AND  ABANDONE 

offer  pardon  on  8ucb  conditio 
proclamation  of  8th  Decombc 
all  rights  of  property,  except 
scribed  oath  be  taken  and  ke 
fally  accepted  the  conditions 
of  their  property  thus  paid  i 
two  years  from  tbe  close  of  tl 

8.  The  proviso  (sometimes  called 
propriation  act  of  July  12th, 

4.  In  a  claim  by  an  administra 
United  States,  under  the  act  < 
makes  proof  that  the  owner 
lion  a  condition  precedent  to 
gave  such  aid  or  comfort,  th€ 
decedent's  death  and  from  t, 
Carroll  v.  United  Staiea,  161. 

OAYEAT  EMPTOR. 

Where  the  means  of  knowledge  an 
parties,  and  the  subject  of  pui 
the  purchaser  cannot  say,  in  i: 
ceived  by  the  vendor's  misrep  i 
V.  OereoHf  879. 

CHALLENGE.    See  PracUce,  8,  9. 

CHARGE,  JUDGE'S.  See  Court  ; 
It  is  not  error  to  refuse  to  give  ar 
law  arising  upon  the  evidence 
correctly  the  jury  in  its  find 
open  to  some  verbal  critici^ii 
selves,  which  when  taken  wit ; 
misled  a  jury  of  ordinary  inte  I 
270. 

CITIES. 
The  respective  obligation  of  railn 
crowded  cities,  and  of  perso  \ 
Railioay  Company  v.  Whiiion^ 

CIVIL  AND  ECCLESIASTIC  A] 

CIVIL  RIGHTS  RILL. 

Under  this  act  (the  act  of  9th  Af  i 
"affecting"  certain  person?,  ; 
sidered  as  affecting  mere  wit 
existence.    Blyew  v.  Vnited  S  i 

CODE  OF  PROCEDURE.    See  H  \ 

COLLISION.     See  Admiralty;  Ex  \ 
Ship-Gumers. 
The  act  of  March  8d,  1851,  limiti  i 
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iDJuries  to  other  yanelt  by  metiu  of,  at  well  at  injariet  to  cargo  on 
bourd  the  offending  veitel.     Ncrwieh  Oompamjf  t.  Wright^  104. 

COHITT.    See  Jiidieiai  Chmt^y. 

COMMISSIONER  OF  THE  GENERAL  LAND  OFFICE.    See  Lamd 

DepartmetU;  Pr^^mptor. 

The  10th  lection  of  the  act  of  June  12th,  1868,  which  declares  that  in 

ciitet  of  conteat  between  different  lettlert  on  the  public  lands  for  the 

right  of  pre-emption,  his  decision  shall  h%Jlnal,  means  final  as  to  the 

action  of  the  Exeoative  Department.    Mm$om  y.  ^VtosJiy,  72. 

COMMON  CARRIERS. 
Liable  on  the  principle  of  subrogation  to  insurance  companies  who  haye 
pnid  owners  of  goods  in  transit  on  their  roads  and  destroyed  by  aocU 
dental  fire.    Hall  ^  Long  v.  RaUroad  CompamUy  867. 

CONFLICT  OF  JURISDICTION.    See  Judicial  Oomitg;  7krriiorie$  ef 

the  United  Slaiu. 

I.  FSBXKAL  AND  StATX  CoUKTB. 

1.  The  Circuit  Courts  of  the  United  States  haye  no  power  to  issue  writs 

of  mandamus  to  State  courts,  by  way  of  original  proceeding  merely. 
Bath  Omntg  y.  Amy^  244;  Wat90n  y.  Joftes,  679. 

II.  FsDKKAL  AND  Statx  OoYKKHMurTi.    See  Omutiiulional  Law. 

III.  State  Coubts  and  Fxdx&al  GoyxKyMXHT. 

2.  A  State  judge  has  no  Jurisdiction  to  issue  a  writ  of  habea$  eorpui^  or  to 

continue  proceedings  under  the  writ  when  issued,  for  the  discharge 
of  a  person  held  under  the  authority,  or  claim  and  color  of  the  au- 
thority, of  the  United  States  by  an  offioer  of  that  goyernment.  3hr- 
bU'$  Que,  897. 

CONSTITUTIONAL  LAW.    See  JmporU;  PUotage,  1. 

1.  A  statute  does  not  necesf^rily  impair  the  obligation  of  a  contract  be- 

cause it  may  affect  it  retrospectively,  or  because  it  enhances  the  dif- 
ficulty of  performance  to  one  party  or  diminishes  the  value  of  the 
performanoe  to  the  other,  provided  that  it  leave  the  obligation  of 
performance  in  full  force.     C^riit  v.  Whitney,  68. 

2.  The  power  of  Congress  over  the  public  lands  and  the  effect  of  its  grants 

cannot  be  interfered  with  by  State  legislation.  Gibson  y.  Chouteau, 
92. 

8.  "Whenever  a  general  rule  as  to  property  or  personal  rights,  or  injuries 
to  eithor,  is  established  by  State  legislation,  its  enforcement  by  a 
Federal  court  in  a  case  between  proper  parties  is  a  matter  of  course, 
and  the  jurisdiction  of  the  court  in  such  case  is  not  subject  to  State 
limitation.    Railway  Chfnpany  y.  WTUtton,  271. 

4.  The  proviso  (sometimes  called  "the  Drake  Amendment'')  in  the  ap- 
propriation act  of  July  12th,  1870,  whose  substance  is  that  an  accept- 
ance  of  a  pardon  without  a  disclaimer  shall  be  conclusive  eyidenoeof 
the  acU  pardoned,  but  shall  be  null  and  void  as  evidence  of  rights 
conferred  by  it,  is  unconstitutional  and  void.    It  invades  the  powers 


CONTRACT  {amlamtd). 

1.  A  contract  to  pay  for  (Utm  told  (iU*«r;  Mug  ftt  IIm  tini*  wlna,  kod 
the  place  wborc,  tba  contract  wm  mada,  lawful)  b  valtd,  anl  may  b« 
enfurcad  thougli  lUverj  be  aftarwardi  aboliibad,  and  dealing  in  ttaTai 
io  beoome  unlawful.     WiiU  t.  HmH,  M7. 

1.  When  tba  |;overamant  during  tba  rebellion  oontractad  for  tba  pnrobaaa 
of  bortsi  on  a  Urge  acaie,  tbare  being  at  tbe  time  carUin  general 
resulationi  m  to  tbe  rigbt  uf  tbe  government  to  examine  Into  tlw 
•oundneei  of  the  anlroaU,  AcM,  that  tbe  dealer  could  not  throw  op  hii 
coDlract  and  claim  damsgea  fVom  the  government,  bmrauie  betwaen 
tbe  lime  of  the  contract  and  ibe  time  appointed  for  eiamiDatioa  of 
tba  horaea  the  governmant  adopted  certain  new  regutatlonf,  bettor  oal- 
eulatad  to  protect  It  againtt  tttad  praaant  and  fntura,  to  wbicb  rago- 
tatiuni  it  ia«iit«d  tbettheM  borae*  »boald  beiuttJected.  VniltdSMtt 
V.  Wor>H£r,  '2b. 

S,  A  charter  to  a  railroad  oompanj  wbicb  exempU  all  iti  propertj  ttoia 
taxation  ii  a  contntct,  and  a  law  aub<equently  pawed  lajing  a  tax  oB 
it*  francbiM,  rolling  atock,  or  ml  property,  *iolataa  tbe  obligation  of 
a  contract.      WHmuigltm  Bailroad  v.  lUid,  364. 

4.  "What  miirepreaentation  will  vitiate  a  contract  of  aale  aod  prevaDt 
equity  from  enforcing  it     SlaighUr't  AAnmitlraior  v.  Oaraoft,  170. 

ft.  A  contract  to  reimburae  ia  Implied  wben  the  governmeDt  takea  privaU 
property  for  public  u«e.     Vitittd  Stofea  v.  AwaaU,  62S. 

CONTKAOTOB.    Sea  Cb»(raa(,  2. 
COPYRIGHT.    Sea.^i<i^,2. 
By  wbat  language  a  fUU  right  of  property  In  a  manuaerlpt  paiaea.    A^ 
V.  &MJU.COe. 
CORPORATION. 

1.  To  be  contidered,  for  purpoaea  of  Jaritdiction,  •  citixan  of  tbe  Stat* 

cieating  it     SaUraad  Oompmtf  T.  Wkitton,  270. 

2.  Will  be  preiumed  to  have  power  to  hold  land  when  bearing  looh  a  title 

aa  ■<  Siilpbur  Spring  Land  Company."    ifytr*  v.  Croft,  291. 

COURT  AND  BAR. 

Relative  obligationB  and  righti  of,  to  each  other,  fiilly  aet  forth.     BrndUf 

V.  Fu^r,  see. 

COURT  AND  JURY. 

1.  Where  there  are  no  diipnted  facta  in  a  caae,  tbe  court  may  tall  the  Jury 

Id  an  abaolute  form  bow  they  ahould  And.    B«vant  y.  DniUd  Statt*,  6T. 

2.  Where  a  patent  of  prior  dule  ii  offered  In  evidence  In  an  action  at  law, 

•1  covering  an  invention  deicribed  in  the  plaintilTi  patent,  on  k 
charge  of  infringement,  tbe  quaation  of  the  identity  of  the  two  in- 
itrument*  or  macbinea,  muat  be  left  to  tbe  Jury,  if  tbore  ii  lo  mudi 
retemblance  at  raiaet  tfaa  queition  at  all.     IWAer  v.  ^mlding,  468. 

COURT  OP  CLAIMS. 

1.  A  rule  of  the,  requiring  partiei  to  preiant  their  claima  to  an  executive 
department  before  luing  in  that  court,  ii,  under  the  itatutory  law  con- 
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COURT  OF  CLAIMS  {eontuiued), 

•titoting  and  regulating  that  court,  unauthorized  and  void 
Uniied  State*,  88. 

2.  Its  jurisdiction  to  pass  on  claims  against  the  United  States  gi 
of  the  destruction,  or  appropriation  of,  or  damage  to  propc 
army  or  navy  engaged  in  the  suppression  of  the  rebelHo 
Uken  away  hy  the  act  of  July  4tb,  1864.     VniM  State* 
624;  Pugh  v.  UnUed  Statee^  688. 

8.  The  jurisdiction  thus  taken  away  not  restored  by  the  joint 
of  28d  Decemher,  1869.     United  States  v.  KimbaU,  686. 

4.  Proper  mode  of  proceeding  in  certain  cases  under  the  2d  sect 
act  of  June  25th,  1868,  allowing  the  court  **at  any  time 
suit  or  claim  is  pending  before  or  on  appeal  from  the  saic 
within  two  years  next  after  the  final  diepoaUhn  of  any  su 
claim,  on  motion  on  behalf  of  the  United  States,  to  grant  i 
in  any  such  suit  or  claim."    Ex  parte  Mueeell,  664. 

"COURTS  OF  THE  UNITED  STATES."    See  Practice,  9;  I 

What  properly  constitutes  this  class  of  courts.    Not  all  courts  i 

acts  of  Congress  such  in  all  meanings  of  the  terms.    Dist 

from  the  legislative  courts  of  Territories,   dinton  v.  Engleb 

• 

COVENANTS  FOR  TITLE. 

1.  A  covenant  to  "  warrant  and  defend"  property  for  which  a 

deed  is  executed  **  against  all  claims,  the  United  States  i 
only  applies  to  claims  from  other  sources  than  the  Unit 
Davenport  y.  Lamb,  418. 

2.  A  covenant  that  if  the  grantors  "obtain  the  fee  simple"  t 

conveyed  "  from  the  government  of  the  United  States  tbej 
vey  the  same  '*  to  the  gnintee,  his  heirs,  or  asBigns,  *<  by  de 
eral  warranty"  only  takes  effect  in  case  the  grantors  acquii 
directly  from  the  United  States.    lb, 

CUSTOMS  OF  THE  UNITED  STATES. 

1.  Qoods  imported  from  a  foreign  country,  upon  which  the  du 

custom-house  have  been  paid,  are  not  subject  to  State  taxat 
remaining  in  the  original  cases,  unbroken  and  unsold,  in 
of  the  importer,  whether  the  tax  be  imposed  upon  the  goods  t 
or  upon  the  goods  as  part  of  the  general  property  of  the  < 
the  State,  which  is  subjected  to  an  ad  valorem  tax.  Low  v. . 

2.  Under  the  second  section  of  the  act  of  March  8d,  1828,  amoi 

the  act  regulating  the  entry  of  merchandise  imported  into  t 
States  from  any  adjacent  Territory,  a  civil  action  of  debt 
the  suit  of  the  United  States,  to  recover  the  forfeitures  ox 
incurred  under  this  section.  StoekweU  v.  Uniied  States,  68 
8.  The  section  is  remedial,  and  not  strictly  penal  in  its  charactc 
4.  It  applies  to  illegal  importers  as  well  as  to  accessories  after 

importation.    lb. 
6.  The  penalty  of  this  section  is  not  repealed  by  the  act  of 
1866 ;  the  purpose  of  this  latter  act  having  been  to  punish 
that  which  before  bad  subjected  its  perpetrator  to  civil  liab 
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XQUITT  {eonlimted). 

Congress  regulnting  the  public  lands,  a  legal  title  is  rested  through 
the  patent  in  one  person,  when  on  a  proper  construction  of  them  the 
equitable  and  true  title  is  in  another.    Johnaon  v.  7ViosZ<y,  72. 

2.  Effect  of  non-assertion,  for  a  long  term  of  time,  by  an  author,  of  any 
copyright  as  against  his  publishers,  in  a  case  where  the  language  of 
a  transfer  of  the  right  apparently  indicated  an  intent  to'  part  with  it 
absolutely,  considered  on  a  bill  by  the  author's  representatives  against 
the  pubii^ihers  fur  profits.     Paige  v.  Banks,  606. 

8.  Bill  to  deliver  up  an  instrument  which  strong  evidences  showed  had 
been  fraudulently  obtained,  refused,  suit  at  law  having  been  brought 
on  the  instrument  after  the  bill  filed,  and  an  opportunity  being  thus 
given  to  set  up  the  fraud  as  a  defence  at  law.  Inauranee  Company  v. 
Bailesf^  616. 

ESTOPPEL.    See  lUs  JmUcaia. 

1.  A  grantor  not  having  perfect  title  who  conveys  for  full  value  is  estopped, 

both  himself  and  othersclaiming  by  subsequent  grant  from  him,  against 
denying  title;  a  perfect  title  aflerwards  coming  to  him.  Myers  t. 
Croft,  291. 

2.  Circumstances  stated  under  which  a  municipal  corporation  issuing 

bonds  which  it  had  authority  to  issue  only  on  certain  conditions,  pre- 
cedent, may  be  estopped  against  asserting  that  the  conditions  were  not 
fulfilled.    PendUton  County  v.  Amy^  298. 

EYIDSNCE.    See  Omrt  and  Jury,  2 ;  Insurance;  MarshaVs  Bond;  Minne^ 
sola;  Patent 

1.  What  constitutes  Res  Oesias^  illustrated.    Norwich  Transportation  Com* 

pany  y.  Flint,  8. 

2.  The  President's  proclamation  of  the'  25th  December,  ISGS,  granting 

"unconditionally  and  without  reservation  to  all  and  every  person 
who  directly  or  indirectly  participated  in  the  late  insurrection  or  r^ 
hellion,  a  full  pardon  and  amnesty  for  the  offence  of  treason  against 
the  United  States,  &c.,"  is  a  public  act,  which  all  courts  of  the  United 
States  are  bound  to  take  notice  of  and  give  effect  to.  Armstrong  y. 
United  Slates,  154. 

5.  In  a  suit  against  an  insurnnce  company,  where  the  defence  is  that  cer- 

tain representations  were  false,  it  is  no  violation  of  the  rule  which 
prevents  the  reception  of  verbal  testimony  to  contradict  a  written 
contract  to  show  that  in  fact  the  representations,  though  npparently 
those  of  the  party  assured,  were  made  by  the  agent  soliciting  the  in- 
surance, and  who  received  the  answers  to  the  usual  interrogatories 
put.  Insurance  Company  v.  Wilkinson,  222. 
4.  Of  usage,  admissible  to  give  precision  to  an  agreement  on  an  important 
point,  where,  by  its  terms,  it  had  been  left  undefined.  BoHnsan  y. 
United  Siatea,  868. 

6.  A  usage  may  be  established  by  a  single  witness,  if  testifying  fully,  and 

without  being  contrHdicti'd.     Ih. 
6.  In  actions  for  fraud,  large  latitude  given  to  the  admission  of,  Ex,  Or, — 
If  a  motive  exist  prompting  to  a  particular  line  of  conduct,  and  it 
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JUBlSDICnOK  (eontinumt), 

I.  Or  THB  SUPEBMB  COUBT  OF  TSB  UviTBD  SlATSi. 

(a)  It  HAS  Jurisdiction— 
1.  Under  the  25th  Mctton  of  tb«  Judiciary  Act,  wh«n  ihm  roeord  ihowt 
no  other  reason  why  the  highest  court  of  a  State  sustained  a  demorrer 
to  a  plea  of  tender  in  Legal  Tender  noiss  of  the  United  States,  of  tha 
amount  due  on  a  promissory  note,  than  the  fact  that  it  was  so  made. 
Doole^  T.  Smith,  604. 
(h)  It  has  VOT  Jurisdiction-" 

5.  Where  the  Judgment  of  a  State  court  might  have  been  based  either 

upon  a  State  law  repugnant  to  the  Constitution  or  laws  of  the  United 
States,  or  upon  some  other  independent  ground,  and  it  appears  thai 
the  court  did,  in  fact,  base  it  upon  the  latter  ground ;  and  so,  also, 
where  it  does  not  appear  on*which  of  the  two  grounds  the  Judgment 
was,  in  fact,  based,  if  the  independent  ground  was  a  good  and  valid 
one  of  itself  to  support  the  Judgment.  KUn^ftr  ▼.  8tai$  of  MiMmmrif 
267 ;   WeH  Tbnnessss  Bank  v.  CUiMen$*  Bank,  482. 

9.  Nor'of  a  writ  of  error  to  a  Joint  Judgment  again$t  several  where  there 
has  been  no  summons  and  seTcrance,  or  other  equiTalent  proceeding. 
Hampton  t.  Route^  187. 

4.  Kor  (as  not  being  a  **  final  Judgment  *')  of  a  decree  of  the  highest  court 
of  a  State  affirming  an  order  of  an  inferior  court,  by  which  a  motion 
to  set  aside  a  sheriff's  return  to  an  esocution  was  allowed  and  an  otios 
execution  awarded.     WdU  t.  MeOrtgcr,  188. 

6.  Nor  of  writs  of  error  fi*om  this  court  not  tested  by  the  Ohief  Justice.  Ih, 

6.  Nor  of  a  diviiion  of  opinion  under  the  Judiciary  Act  of  18Q2  on  a  mo- 

tion to  quash  an  indictment.     VniUi  Siaiea  v.  Avery ,  261. 

7.  Nor  of  writs  of  error  taken  to  the  action  of  an  inferior  court  in  grant- 

ing or  refuting  a  new  trial.    Inmrance  Company  t.  BarUm,  808. 

II.  Of  TBI  CiacuiT  Coubts  of  tbx  Unitbo  Statbs. 
(a)  They  batb  Jurisdiction-^ 

8.  Of  a  suit  by  a  person  as  administrator,  who,  being  a  citiaen  of  the  State 

where  his  decedent  liTcd,  took  out  letters  of  administration  there,  and 
then  removing  to  and  becoming  a  citiaen  of  another  State  sues  a  per- 
son, the  citiaen  of  the  State  where  he  prcTionsly  liTed  and  took  out 
the  letters     Jliee  t.  Houtton,  66. 
(ft)  They  hare  hot  Jurisdiction — 

9.  Of  bilU  in  equity  againit  collector!  and  the  Commissioner  of  Internal 

Revenue,  the  pleadings  not  showing  the  citizenihip  required  by  the 
Judiciary  Act ;  and  the  bills  having  been  all  filed  subsequently  to  the 
18th  July,  1806.    Maoon  v.  RoUinH,  602. 

III.  Of  tbb  District  Courts  of  tbx  United  Statxb. 

10.  These  courts,  sitting  in  admiralty,  have  jurisdiction  of  cases  arising 
under  the  act  of  March  8d,  1851,  limiting  the  liability  of  ship-owners. 
Norwieh  Company  v.  Wriyht,  104. 

JUKT.    See  Court  and  Jury  ;  PtacHce,  1,  8,  9 ;  Utah, 

LAND  DEPARTMENT. 
1.  Although  the  action  of  the  Land  Department  in  issuing  a  patent  is 


conclutiv«  in  sU  I'uurU,  kik]  in  nil  proc<^1ingi  wbrre  by  tlip  rules  of 
Iaw  ihe  legiil  title  mii»t  |<rfViiil,  yel  iift«r  tliu  tills  hns  paweil  Tram  Iha 
goTernment  to  individuHlf,  courts  of  oqii it;  mny  finminc  whether  tliB 
land  offico  bu  b«en  imposed  on  b_v  Traiid,  fulu:  Fwenring,  mi-iiilie,  or 
otberwite,  and  whptbcT  Ibe  puny  vttte'l  uiih  tho  legikl  tiilu  doci  nut 
thui  hold  but  in  lri]»t  for  another.  If  the  i:liiimiint  hai  ci'lHbli«bcd 
bin  right  to  the  land  to  the  sHtisfuetion  of  the  liind  department  on  » 
truoroDBtructionof  acuof  Cungre«a,  but  the  patent  bat  iwiied,  owjnf 
to  a  wrong  construction  of  them,  to  another  perion,  eijiiily  will  cor- ' 
reet  the  midahe.     Johnaon  v.  H/kiIo/,  72. 

2.  It  will  equally  relieve  in  a  similar  cane  wbore  no  patent  bat  actually 
fMued.    Sainton  v.  SmiUy,  91. 
LANDLORD  AND  TENANT. 

In  tbe  Diitrict  of  Colunibin  <i  Inndlord  has  a  tacit  lien  for  hi«  rent  on  the 
cbatteU  of  big  tenant  on  the  demised  prcixiiiM,  from  the  time  tbs 
chattels  are  placpd  therein  until  the  eipimtion  of  three  muntha  a^er 
the  rent  becomes  due  J  which  lien  baa  priority  over  a  mortgage  on 
the  chattels  given  aft«r  they  are  placed  on  the  premises.  IF<r&fr  v. 
SAarp,  ]<. 
LEGAL  TEHDBR.    See  Pteadi>ig.  6. 

A  tender  of  what  are  known  as  "  Legal  Tender  Notes  of  the  United 
State*,"  in  payment  of  a  note  payable  in  dollars,  and  made  before  tbe 
pai»age  of  the  I^egal  Tender  acta,  is  a  good  tender.     DooUy  v.  Smiih, 
604. 
LIEN. 

The  lien  for  supplies  furnished  to  a  «hip  io  n  foreign  port  and  necessary 
to  enable  her  to  complete  her  voyage  end  actually  so  used  by  her  ci)n> 
stitute  a  lien  of  to  high  a  character,  that  when  once  inferred,  it  ia 
only  to  bo  removed  by  proof  which  actually  displaces  it.  Tbe  prin- 
ciple applied  in  a  case  calculated  to  test  it.  The  Faiaptco,  820. 
LIFE  IHSUR.VNCE.     S*t  Agtncy ;  Ecidencr,  B. 

In  an  action  on  a  policy  of  life  iniurnnce,  where  the  defence  ret  up  is  pre- 
vious serious  peraonni  injury  to  the  assured,  not  truly  reprcsi'nied,  tba 
queation  of  such  injury  is  not  to  bo  determined  enclusively  by  the  im- 
pressiona  of  the  matter  hI  the  Lime.  Its  more  or  Icfs  prominent  inSu- 
enceon  the  health,  slrengtb,  and  longevity  of  the  party  is  to  he  taken 
into  account,  and  tbe  jury  are  to  decide  from  these  and  (he  nature  of 
tbe  injury  whether  it  vm  to  serious  as  to  make  its  non-diaclosurs 
avoid  the  policy.  The  crileria  of  such  injury  considered.  JiuuranM 
Oampanji  v.  WUkiman,  222. 

LIS  PENDENS. 

1.  Wbut  characteristics  are  refjuisite  in  Ibe  suit  set  up  to  defeat  the  second 

suit.      Wataoo  v.  Jo}ies,  liT9. 

2.  Pniceedingsof  an  appellate  court,p*rt  of  proceedinga  in  primary  court 
.  set  U|i  as  defence.    lb. 

t.  But  where  a  trust  is  involved  in  the  second  suit,  none  having  been  in 
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LIS  PENDENS  {coniummi). 

the  suit  tet  up  aa  a  defence,  the  Mcond  f uit  may  be  raitained  to  de» 
dare,  define,  and  protect  the  truet,  though  the  first  suit  be  etill  pend« 
ing.    lb, 

•LOOKOUTS."    SeeEmdenee,!. 
On  crowded  waters  and  powerful  vessels,  bound  to  sleepless  Tigilanoo 
and  indefatigable  care.     The  Ariadne^  475. 

MANDAMUS. 

1.  The  Circuit  Courts  of  the  United  States  have  no  power  to  issue  writs  of^ 

to  State  courts  by  way  of  original  proceeding  merely.  Bath  Coun^ 
▼.  Amy^  244 ;   Watmm  ▼.  Joiies,  679. 

2.  To  the  Secretary  of  the  Treasury  to  deliver  a  warrant  under  the  act  of 

July  27 tb,  1861,  to  refund  expenses  incurred  by  any  State  in  raising 
troops  to  suppress  the  rebellion,  refused  in  a  particular  case,  as  not 
made  in  time.     Commonwaalih  ▼.  BouiwtU^  526. 

MANDATORY  AND  DIBECTORT.    See  Tlur  Sato. 
Requirements  of  statutes,  when  the  former  and  when  the  latter.    Frmek 
T.  Edwards^  6/0^, 

MARGINAL  MEMORANDUM.    See  BUI  of  Lading. 

MARSHAL'S  BOND. 
When  alleged  payments,  or  set-oifs  claimed,  are  admissible  under  the  act 
of  March  8d,  1797.    Halliburton  T.  United  States,  68. 
MATERIAL-MEN.    See  Lien. 

MEXICO.    See  Departmental  AeeemJbliee,  The. 

MINNESOTA. 

The  effect  of  its  statute  of  March  12th,  1862,  declaring  that  taz*deeds,  Ac., 
should  heprimd  fade  evidence  of  a  good  title  in  the  grantee,  was  but 
to  shift  the  burden  of  proof  of  performance  of  all  the  requirements 
prescribed  by  Uw  for  the  sale  of  the  land  from  the  party  claiming 
under  the  deed  to  the  party  attacking  it.     WiUiama  t.  Kirtlandf  806. 

MISTAKE  OF  LAW. 
What  constitutes  as  distinguished  ft-om  a  mistake  of  fact.    Railroad  Com" 
pany  v.  Souiier^  617. 

MUNICIPAL  BONDS.    See  Estoppel,  2. 

NEGLIGENCE.    See  BaUway  CorporaUone  ;  Receiver  of  Public  Moneys, 

NEGOTIABLE  PAPER. 
When  an  indorser  of  a  matured  note,  not  knowing  whether  demand  has 
or  has  not  been  made  of  the  maker,  writes  to  the  holder,  stating  that 
the  maker  is  unable  to  pay,  and  promising,  himself,  to  pay,  such  in- 
dorser will  be  held  to  have  waived  proof  of  demand  and  notice,  and 
will  bo  liable  as  indorser,  although  without  reference  to  his  letter  no 
demand  of  payment  was  made  or  notice  of  dishonor  given.  Feager 
V.  Fanotlly  6. 

NEW  TRIAL.    See  Owri  of  daime,  4 ;  Final  Dieposition;  JuriedieHon^  7 


INDRZ. 

KBW  YORK  CODE  OF  PROCEDURB. 

1.  Assignee  of  bond  and  mortgage  held  as  collateral  lecarity, 

null  and  113th  sections  of,  sue  without  making  assigi 
Chew  V.  Brumagen,  497. 

2.  And  if  on  such  suit  the  debtor  seeks  to  recoup  and  judgn 

le«s  than  the  amount  of  the  original  debt,  assignor  canno 
balancei  being  concluded  by  the  former  proceeding.    Jb, 

OREGON. 

The  act  of  27th  September,  1850,  called  the  Donation  Act  of, 
connection  with  the  act  of  Hay  20th,  1836,  authorizing 
patents  for  land  in  the  name  of  deceased  parties.    Lamb  i 
419. 
PANEL,  CHALLENGE  TO.    See  Practice,  8,  9. 

PARDON.    See  Captured  and  Abandoned  Property,  2,  8. 

1.  Granted  on  conditions,  blots  out  the  offence  if  proof  is  mad 

ance  with  the  conditions.     United  States  v.  Klein,  128. 

2.  The  President's  proclamation  of  26th  December,  1868,  grar 

dilionally  and  without  reservation  full  pardon  and  amne 
person  who  had  participated  in  the  rebellion,  dispenses  ^ 
that  the  claimant  had  never  given  aid  or  comfort  to  the  r 
a  proceeding  to  recover  captured  and  abandoned  propcrl 
act  of  12th  March,  1868,  which  act  makes  such  proof  a  pr 
recovery.    Ai'metrong  v.  United  States,  164  ;  Pargoud  v.  I 

8.  But  it  was  limited  to  persons  "  who  participated  in  the  late 
or  rebellion,**  and  to  the  offence  of  **  treason  against 
States,  or  adhering  to  their  enemies  during  the  late 
Gay's  Gold,  868. 

4.  The  proviso  (sometimes  called  *'  the  Drake  Amendment")  i 
priation  act  of  July  12th,  1870,  in  substance  that  an  acc< 
pardon  without  a  disclaimer  shall  be  conclusive  evidenc< 
pardoned,  but  shall  be  null  and  void  as  evidence  of  righ 
by  it,  is  unconstitutional  and  void.     United  States  v.  Klei 

PAROL  EVIDENCE. 

When  allowable  to  explain  written  contracts.  Robinson  v.  U 
868. 

PATENT.    See  Appeal;  Land  Department. 

1.  In  ejectment  in  Federal  courts,  conclusive  evidence  of  legal 

patentee.  Its  effect  not  impaired  by  counter  occupation 
its  issue,  under  State  laws.     Oibson  v.  Chouteau,  92. 

2.  In  a  suit  at  law  where  a  patent  of  prior  date  is  offered  in 

covering  the  plaintiff's  invention,  it  is  no  ground  for  rejecti 
patent  that  it  does  not  profess  to  do. the  same  things  thai 
patent  does.  If  what  it  performs  is  essentially  the  sai 
structure  and  action  suggest  to  the  mind  of  an  ordins 
mechanic  its  adaptation  to  the  same  use  as  the  secoild  pa 
•ame  means,  this  adaptation  is  not  a  new  invention,  and  is 
able.    T^ker  t.  SjpiUding,  453. 
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PILOTAGE. 

1.  Tbf«  lUtniM  of  the  MTentl  8UtM  regalating  the  tabject  of»  are  to  be 

regarded  at  coDitituUonally  made  until  Oongrett  by  its  own  aot» 
supersedes  Ibem.    ExparU  McNeil,  286. 

2.  The  half  pilotage  given  by  statute  is  a  compensation,  not  a  penalty.  A. 

PLBADINO.  Beo  Li8  Ptnden$. 
1.  Thouglk  stajtutes  oblige  receivers  of  public  money  to  pay  over  when 
required  by  tbe  Secretary  of  tbo  Treasury,  a  declamtion,  stating  that 
the  receiver  bad  been  often  requested  to  pay  is  enough  after  verdieti 
there  having  been  general  regulations  in  force  at  the  time  the  suit 
wet  brought,  requiring  receivers  to  pay  at  stated  times.  Boifdei%  v. 
Uinied  SitUe$,  17. 
S.  Where  a  plea  relies  on  a  statute  authority  as  a  defence,  it  must  allege 
the  facts  which  it  asserts  to  be  so  authorized,  and  cannot  plead  gen- 
erally that  it  complied  with  the  statute.  FumpeUy  v.  Oreen  Aqf 
Gfmpany,  166. 

5,  TV  hero  a  declaration  charges  a  defendant  with  overflowing  tbe  plain- 

tiff's land  by  raising  the  water  in  the  lake,  a  plM  containing  neither 
a  denial  of  what  is  alleged  nor  authority  for  doing  it  is  bad.    Jb, 
4.  A  plea  which  it  a  traverse  of  a  material  allegation  of  the  declaration, 
mutt,  on  general  demurrer,  be  held  g<wdf  though  it  may  be  faulty  aa 
argumentative.    PemiUton  Cbuniy  v.  Am^,  2298. 

6.  A  plea  which  statss  that  the  sum  due  on  a  promissory  note  is  a  certain 

amount,  on  a  certain  day,  and  avers  a  tender  on  that  day  of  the  sum 
due  inMegal  tender  notas  of  the  United  Statss,  is  a  good  plea  of  tender. 
Dooley  V.  Smith,  604. 

PBACTICB.  See  BiU  of  Sxcepiiongf  Chmrge,  Judge'e;  Cbnrt  and  JWry,  1 ; 
Qmri  of  CTatmt,  1, 4 ;  OotutUuHonal  Law,  11 ;  Final  Decree;  Jwriedia^ 
tum,t^7i  Utah. 

I.  Ik  thb  Sttpbvmv  CotrsT. 
(«v)  in  eaeee  generally. 

1.  Under  the  act  of  If  arch  8d,  1885,  authoriiing  the  trial  of  facta  by  th* 

Circuit  Courts,  the  court  must,  itself,  find  the  facts  in  order  to  au- 
thorize a  writ  of  error.    BethM  v.  Mathewe,  1. 

2.  Where  in  a  case  tried  under  that  act  tbe  record  [A'esents  a  Judgment 

rendered  on  a  general  verdict  in  favor  of  the  defendant  in  error,  with- 
out any  question  arising  on  tbe  pleadings  or  any  ruling  against  the 
(Plaintiff  in  error,  the  Judgment  will  be  affirmed.    lb, 

8.  Tbe  court  approves  the  practice  of  entering  decrees  in  form  before 
takin^;  appeals  to  this  court.     ITAes^sr  v.  Harrie,  61. 

4.  Plaintiff  in  error  cannot  take  advantage  of  exceptions  in  his  own  favor. 
Beihell  V.  Mathewe,  1. 

(b)  InadmiraUy, 

6.  It  will  reverse  in  admiralty  appeals  where,  after  examination,  its  con- 
viction it  that  both  courts  below  were  wrong.     The  Ariadne,  476. 

6.  It  will  not  issue  commiuions  in  them  to  take  new  testimony  except 
upon  good  cause  shown.  What  does  not  constitute  such  cause.  7%e 
Mabey,  788. 


II.  Ik  Cibcdit  akc  District  Codktb. 

7.  Wbere  tbero  Rr«  no  diaputed  facts  In  a  case  the  court  may  tHI  tb^*  Jurj 
In  an  abioluto  furm  bow  thef  ibould  find.   Seeatu  v.  United  Siala,  G6. 

6.  The  effort  of  a  derendant  In  tecure,  «o  far  m  be  can,  by  iieremptory 
challenge!  aod  challenget  for  cauie,  a  fair  trial  of  bis  cue,  doe*  nol 
waive  an  inbetent  and  fatal  objection  to  the  entire  pHnel.    CXhtUm  v. 

Evfftareehl,  43*. 
9.  Jurors  lummoned  into  the  legislatiTe  coarlj  of  the  Territory,  under  th« 
acta  of  Congrcai,  applicable  only  to  the  courU  of  the  United  State* — 
L  e.,  courts  Mtablisbed  under  the  article  of  the  Constitution  wbloh 
relate!  to  the  Judicial  power — are  wrongly  summoned.  Judgment  on 
their  verdict  may  be  set  aside.     It. 

III.  IX  VlBTRICTT   CODBTS. 

10.  The  proper  mode  of  proceeding  in  admiralty,  nnder  the  act  of  March 
8d,  I8Q1,  limiting  the  liability  of  sbip-ownerl,  pointed  out.  Norvieh 
Cbmpang  y.  WrigU,  101. 

IV.  In  TBI  CODKT  or  Cuihs.    See  Oourl  of  Claimt,  4. 

PKE'BMPTOB.  See  Opmmistiontr  oj  tha  Onural  Land  OffUe;  Contatu- 
tumal  Laa,  2 ;  Land  Depariment. 

1.  The  4th  section  of  the  act  of  Murcb  8d.  1 B4S,  con  corning  two  "declara- 

tory statements"  of  the  lame  pre-emptor,  is  couBned  to  pre-cmptiona 
of  land  subject  to  private  entry.  And  under  the  6th  eection,  a  de- 
claratory stftlement  on  such  land  is  valid  if  made  at  any  time  before 
another  party  commences  a  Eettlement  or  flics  a  declaration.  Johnton 
v.  Towtlen,  72. 

2.  Under  the  12lb  wction  of  the  act  of  September,  1841,  "to  appropriate 

the  proceeds  of  the  sales  of  public  lands  and  to  grant  pre-emption 
righti" — a  pre-emptor  who  bas  entered  the  land,  and  at  the  time  ii 
owner  in  good  faith  and  had  done  nothing  inconsistent  with  the  pro- 
visions of  the  law  on  tbe  subject,  may  sell  even  though  he  has  nol 
yet  obuined  a  patent.  ify*r«  v.  Oo/^i  201. 
PBBFBEBNCE. 
In  fraud  of  tbe  Bankrupt  Act,  what  conititutot.    Tbo/  v.  Martin,  40. 

PBSSIDENT'S  PROCLAMATION.     See  Pardon,  2. 

Of  December  2Stb,  1868,  granting  pardon  and  amnesty  unconditionally, 
Ac,  is  a  public  act,  which  all  court*  of  the  United  Stales  are  bound 
to  take  notice  of  and  give  effect  to.     Armttmng  v.  United  Stale*,  164. 

PBK8UMPTI0N. 

1.  A  court  will  presume  that  a  corporation  entitled  the  Sulphur  Spring 

Land  Company  was  entitled  to  hold  land.     Mytrt  t.  Craft,  291. 

2.  When  it  will  presume  that  a  county  haTing  a  right  to  issue  bonds  only 

on  condition*  precedently  futflllM,  ba*  fulBlled  them.  Pendleton 
OxMiy  v.  Amf,  298. 

PBIZE-MOHBT 
1.  If  DO  act  of  Congru*  taoctions  it,  vessels  of  the  navy  of  the  United 


FBIZG-HONBT  («om(>iw«I). 

Sutei  h>*s  no  rigbt  to  IL    Comet  «dIj  In  Tirta«  «f  gruit  or  parmba 
■ion  from  tho  Uollod  SUtet.     Th4  Sirt/t,  S69. 
3.  No  inch  act  give*  it  to  the  nnvj  in  cmm  of  Joint  okpture  hj  the  «n»7 

and  iMTj.     i), 
t.  In  catei  of  tucb  esptare,  the  cmptare  eoniM  axcluilTaly  to  tbe  beneflt 
of  tbe  United  Sutee.    lb. 
PDBLIC  LANDS.    See  CbmmuaioMi-  of  du  OouraJ  LsiHf  Qtflee;  OMutite- 
tioaal  Xaw,  it ;  Land  Departmtmi  ;  Pr»-tmpU>r, 

PDBLIO  WAB.    See  SbKufrn  o/  LimUatioiu. 

In  tbe  cage  of  a  contract  followed  bj  a  war — the  contract  oontainiag  ft 
proriio  tbat  ominlon  to  bring  mit  witbin  a  certain  time  after  as 
alleged  rauu  of  action  occun,  ahall  be  deemed  concloilra  eTidenoa 
that  no  caate  of  action  eziiti — tbe  ditability  to  ine  impoeed  by  the 
war  reliera  tbe  plaintiff  from  tbe  coniequencei  of  failing  to  bring  lalt 
witbin  twelve  monthi  after  tbe  alleged  eaiue  of  action  accraad. 
Stmmet  v.  Hartford  Jnnaratut  Cbrnpan^,  U6, 

BAILWAT  COBPOBATIOmS. 
Tbe  reepective  obllgationi  of  railwaj  coiqpanle*  rnnning  looomoUvea 
tbrougb  citiM,  and  of  pereoni  crouing  the  track*  in  luob  plaoM, 
■tated.     Aot^iMy  Oompttitf  v.  Wkittim,  270. 

BBBELLIOH,  THE.    See  Mandamia,  2;  ama-gia;  SImm;  TVcMury  Ay- 

At  no  time  daring  the  rebellion  were  the  rebellioni  State*  out  of  the  pal* 
of  the  Union.     Their  eonttitutionnl  dutiea  and  obligaUona  remained 
nuaffect«d  bj  tbe  rebellion.     W/tiU  t.  Sari,  MO. 
BBCEIPT. 

Beeeiving  pavntent  of  a  nim  of  monej  for  a  dltpal«d  elaim  agalnit  Um 
goTemment  and  giving  a  i«ceipt  In  fall  therefor,  will,  in  the  a^ 
ience  of  proof  of  anj  mlftake,  be  doemed  a  fatlifitctiDn  of  tbe  claim. 
Vnittd  State*  t.  Cfydt,  86. 

BBCB1VBB8  OF  PUBLIC  UUNBTS. 

1.  Bound  to  higher  obligatloni  for  payment  over  than  ordinary  bailee*. 

Their  liability  not  ditcharged  by  tbeir  being  forcibly  robbed.  Bogdtit 
T.  UmUd  Staltt,  17. 

2.  Nor  by  cauiei  which  might  perbapi  diicbarge  it,  when  the  money 

taken  from  them  by  luperlor  force  would  not  have  been  in  their 
band*  at  all  to  be  to  taken,  had  they  not  liept  It  in  tbeir  bandi  in  vio- 
lation of  itatutei  which  made  it  their  duty  to  pay  it  over  to  tbe  goT- 
ernment.     BoNnu  v.  VniUd  Statai,  60 ;  SaUiburtiM  t.  Same,  68. 

RECITALS.     See  Evidcnet,  B. 

RELATION,  DOCTRINE  OF. 
A  fiction  of  law  adopted  by  courts  for  the  purpotet  of  Juitice  and  not  opo- 
rating  agtlntt  itranger).    It*  operation  explained  and  limited.    OH- 
mm  T.  CAnrieou,  QS. 


INDBZ. 


BBMOVAL  OF  CAUSES.    See  OoMtUuiwftal  Law,  11. 
Tbe«ct  of  March  2d,  1867,  amending  that  of  July  27th,  1866,  "for    I 
removal  of  causes  in  certain  cases  from  State  courts,"  is  Talid.    Rt  i 
wi^f  Company  t.  Whition,  270. 

BES  GEST^. 

What  constitutes,  illustrated.  iVbnotcA  Transpartatiim  Oompany  ▼.  Flint 

BES  JUDICATA.    See  New  York  Code  of  Procedure, 
A  grant  of  letters  of  administration  by  a  court  having  sole  and  ezclus  ^ 
power  of  granting  them,  and  which  by  statute  is  obliged  to  gri  i 
them  **to  the  relatives  of  the  deceased,  who  would  be  entitled 
succeed  to  his  personal  estate,"  is  conclusive  in  other  courts  or 
question  of  legitimacy;   the  grant  having  been  made  on  an  isii 
raised  on  the  question  of  legitimacy  alone,  and  there  having  b<i 
no  question  of  minority,  bad  habits,  alienage,  or  other  disqualifli: 
tion  simply  personal.     Caujolle  v.  Ferrii^  465. 

SECRETARY  OF  THE  TREASURY.    See  Mandamus,  2. 

SHERIFF'S  DEED.    See  Evidence,  8. 

SHIP-OWNERS.    See  Admiralty;  Jariedictiony  10;  LUn;  Praeiiee,  10. 

1.  The  limitation  of  their  liability  for  injuries  from  collision  given  by  tl 

act  of  March  8d,  1851,  includes  injuries  to  other  veseeln  by  collisi: 
as  well  as  injuries  to  cargo  on  the  offending  vessel.  Norwich  Cbi; 
pany  v.  Wnffht,  104. 

2.  Mode  in  which  this  limited  liability  may  be  discharged,  stated.    lb, 

SLAVES. 
A  note  of  which  the  consideration  is  a  slave,  slavery  being  at  the  tin 
lawful  by  the  law  of  the  place  where  the  note  was  given,  is  valii 
though  before  the  note  became  duo,  slavery  be  abolished  and  mai 
unlawful.     While  v.  Hart,  647 ;  O^om  v.  NichoUon,  654. 

STATUTES.    See  Tax  Sales, 
Directions  of,  when  to  be  considered  mandatory  and  when  directory  onl; 
French  v.  Edwards^  506. 

STATUTES  OF  LIMITATION.     See  Public  War. 

1,  Of  a  State  do  not  apply  to  the  United  States,  nor  run  against  the  Sta 

unless  designated  or  of  necessity.     Oibaon  ▼.  Chouteau,  92. 

2.  A  condition  in  a  contract  of  insurance  that  no  suit  or  action  shall  1 

sustainable  unless  commenced  within  the  time  of  twelve  months  ne, 
esfter  the  loss  shall  occur,  and  in  case  such  action  shall  be  commenc< 
after  the  expiration  of  twelve  months  next  after  such  toes,  that  tl 
lapse  of  time  shall  be  deemed  conclusive  evidence  against  the  validi 
of  the  claim,  does  not  opernte  in  case  of  a  war  between  the  countri 
of  the  contracting  parties,  as  docs  a  statute  of  limitations  in  HI 
case;  that  is  to  sny,  the  term  of  twelve  months,  docs  not  open  ai 
expand  itself  so  as  to  receive  within  it  the  term  of  legal  disubilit 
created  by  the  war  and  then  close  at  each  end  of  that  period  so 
to  complete  itself,  as  though  the  war  had  never  occurred.  Semm 
T.  Hartford  Insurance  Company,  158. 
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STATUTES  OF  LIMITATION  (eanUnuti), 
8.  Are  to  be  enforced,  not  expltined  away.  UniM  S(aU$  ▼.  Wildttf  26L 
When  a  debtor  admits  a  certain  ftum  to  be  due  by  him  and  deniea  that 
a  larger  sum  claimed  ii  due,  a  payment  of  the  exact  amount  admitted 
cannot  be  converted  by  the  creditor  into  a  payment  on  accoant  of  thi 
larger  turn  denied,  to  at  to  take  the  claim  for  luch  larger  torn  out  of 
the  statute.    Jb. 

STATUTES  OP  THE  UNITED  STATES. 
The  following,  among  others,  referred  to,  commented  on,  and  construed* 
August  7,  1789.    Pilotage, 

September  24, 1789.    Jwriwdidum^  1-6;  7-9;  MandamMM. 
March  8, 1797.    MaanhaV^  Bond, 
May  10, 1800.    JUeewert  of  Public  Ifofuyt. 
April  29, 1802.    Jyrudietwn,  e, 
March  8, 1828.    CSuUnru  of  ih$  UniM  SSteles,  2-6. 
May  20,  1886.    Ortgon. 
March  2,  1887.    PUotog€. 
September  4, 1841.    iVe-€ifi}i<or,  2. 
March  8,  1848.     Frt-^mplor^  1. 
August  6,  1846.    Receiver  of  PMic  Mone^. 
September  27,  1860.    Oregon. 

March  8, 1861.    AdmiraUy;  JuriedidUm,  10;  PraeHce,  10;  Sk^owmtn. 
August  80, 1862.     tUotage. 
March  8,  1866.    Practicey  1. 
March  8, 1867.    Receivere  of  Public  Monege. 
June  12,  1858.     Cbmrnieeioner  of  the  Oeneml  Lattd  Office, 
March  2, 1861.    CWatfoms  of  the  UmUd  Stetet,  6. 
July  18, 1861.    Oold  Cbm. 
July  27, 1861.    Manda$mie, 
May  20, 1862.     OoldOnn, 

July  17, 1862.    Oaytured  and  Abandoned  Propertg. 
March  12, 1868.     Captured  and  Abandoned  Propertg, 
June  8, 1864.    Pilotage. 

July  4,  1864.    "  Appropriation,  or  DeetruetUm  of^  or  Damage  low'* 
April  9, 1866.     CiM  RigkU  BiU. 
May  16, 1866.     Customs  of  the  United  States^  6. 
July  18,  1866.    Pilotage, 
July  18, 1866.     Customs  of  the  United  Staiee^  6. 
July  26, 1866.     Pilotage. 
July  27,  1866.    Removal  of  Causes, 
February  22, 1867.    Landlord  and  TenamL 
February  26,  1867.    Pilotage, 
March  2,  1867.    Removal  of  Caueee. 
June  26, 1868.    Court  <tf  Claims, 
June  21, 1870.    District  of  Columbia. 

July  12,  1870.    Drake  Amendment;  Captured  and  Abandoned  Prcp^ 
ertg,  8. 

SUBROGATION. 

1.  A  purchaser  of  real  estate  who  after  purchasing  has  paid  off  certain 


XTTAH  (toHlimit^. 

hlitorj  of  the  TarritorlM,  Mid  oertaln  objectioni  to  it  daeknd  to  b* 
witboiit  found«tioD.     ClimtoM  t.  fi^WrtcjU,  4M. 
TRRDICT.    5m  PU«di»g,  1. 

Effact  of  In  curing  defacU  In  th«  dMkntlon.     Soydm  t.  VttiUd  StaUi,  IT 
WABBANTT.    Sm  Ahw»m(,  1 
WAITIK  OF  KOIICI.    Dm  StfotimU*  Ft^w. 


